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CHARTER OF THE DEFENSE ENVIRONMENTAI, RESPONSE TASK FORCE 


Defense EnTiromneiital Response Task Forr<> 

In accordance with the provisions of the National Defense Authorization Act for Fiscal 
Year 1991, Section 2923, a Defense Environmental Response Task Force is herrty ordered as 
follows: 


I. Establishment 

There is established the Defense Environmental Response Task Force, The Task 
Force shall be composed of the following (or their designees): 

A. The Secretary of Defense, who shall be chairman of the Task Force 

B. The Attorney General 

C. The Administrator of the General Services Administration 

D. The Administrator of the Environmental Protection Agency 

E. The Chief of Engineers, Department of the Army 

F. A representative of a State environmental protection agency, appointed by 
the head of the National Governors Association 

G. A representative of a State attorney general*s office, appointed by the head 
of the National Association of Attorney Generals 

H. A representative of a public-interest environmental organization, appointed 
by the Spealcer of the House of Representatives. 

n. Functions 

The Task Force shall study and provide a report to the Secretary of Defense for 
transmittal to the C^gress on the findings and recommendations concerning 
environmental restoration at military installations closed or realigned under Tide n of 
Public Law 100-526, as authorized under Section 204(a)(3) of that title. The primary 
objectives of the Task Force shall be to: 

I. Determine ways to improve interagency coordination, within existing 
laws, regulations, and ad minis trative policies, of environmental response 
actions at military installations (or portions of installations) that arc being 
dosed, or arc scheduled to be closed, pursuant to Title H of the Defense 


Authorization Amendments and Base Qosure and Realignment Act (Public 
Law 100'526); and 

2. Determine ways to consolidate and streamline, within existing laws and 
regulations, the practices, policies, and administrative procedures of 
relevant Federal and State agencies with respect to such environmental 
response actions so as to enable those actions to be carried out more 
expeditiously. 


The Task Force may also make recommendations regarding changes to existing 
laws, regulations and administrative policies. 

TTT- A dminy^ ration 

All Task Force members may be allowed travel expenses, including per diem in 
lieu of subsistence, as authorized by law for persons serving intermittently in the 
government service (5 United States Codes (U.S.C.) 5701-5707), to the full extent funds 
are available. The expenses of the Task Force are estimated to be $500,000 and shall 
be pmd from such funds as may be available to the Secretary of Defense. Man-year 
requirements are estimated to be three. The proponent official is the Assistant Secretary 
of Defense (Production and Logistics) who will provide administrative support through 
the Office of the Dq>uty Assistant Secretary of Defense (Environment). 

The Task Force shall be in place as soon as possible and meet as often as 
necessary (estimate is four meetings). The Task Force’s final report shall include 
findings and recommendations concerning the environmental response actions at military 
installations closed or realigned under Tide II of Public Law 100-526, as authorized 
under Section 204(a)(3). The Task Force should complete its work by October 5, 1991, 
and will terminate on November 5,1991. 
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SECTION 2923 OF THE NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 1991 

Source of Funds for Enyironmental Restoration at Closing Installations 

(a) Authorization of Appropriations— There is hereby authorized to be appropriated to 
the Dqxutment of Defense Base Closure Account for fiscal year 1991, in addition to any other 
funds authorized to be appropriated to that account for that fiscal year, the sum of $1CX),000,000. 
Amounts ^ropriated to that account pursuant to the preceding sentence shall be available only 
for activities for the purpose of environmental restoration at military installations closed or 
realigned under title n of Public Law 100-526, as authorized under section 204(a)(3) of that title. 

(b) Exclusive Source of Funding— (1) Section 207 of Public Law 100-526 is amended 
by adding at the end the following: 

"(b) Base Closure Account to be Exclusive Source of Funds for Environmental 
Restoration Projects— No funds appropriated to the Department of Defense may be used 
for purposes described in Section 204(a)(3) except funds that have been authorized for 
and appropriated to the Account. The prohibition in the preceding sentence expires upon 
the termination of the authority of the Secretary to carry out a closure or realignment 
under this title." 

(2) The amendment made by paragraph (1) does not ^>ply with respect to the availability 
of funds appropriated before the date of the enactment of this Act. 

(c) Task Force Report— (1) Not later than 12 months afier the date of the enactment of 
this Act, the Secretary of Defense shall submit to Congress a report containing the findings and 
recommendations of the task force established under paragraph (2) concerning: 

(A) ways to improve interagency coordination, within existing laws, regulations, 
and administrative policies, of environmental response actions at military 
installations (or portions of installations) that are being closed, or are scheduled 
to be closed, pursuant to title II of the Defense Authorization Amendments and 
Base Closure and Realignment Act (Public Law 100-526); and 

(B) ways to consolidate and streamline, within existing laws and regulations, the 
practices, policies, and administrative procedures of relevant Federal and State 
agencies with respect to such environmental re^XHise actions so as to enable those 
actions to be carried out more expeditiously. 

(2) There is hereby established an environmental re^x>nse task force to make the findings 
and recommendations, and to prepare the report, required by paragraph (1). The task force shall 
consist of the following for their designees: 



(A) The Secretary of Defense, who shall be chairman of the task force. 

(B) The Attorney General. 

(C) The Administrator of the General Services Administradem. 

(D) The Administrator of the Environmental Protection Agency. 

(E) The Chief of Engineers, D^artment of the Army. 

(F) A representative of a State environmental protection agency, s^)pointed by the 
head of the National Governors Assodadoo. 

(G) A rq)resentadve of a State attorney general's office, appointed by the head 
of the Nadooal Assodadon of Attorney Generals. 

(H) A r^resentative of a public-interest environmental organizadem, appointed 
by the Speaker of the House of R^resentadves. 



PROCEDURAL RULES OF THE DEFENSE 
ENVIRONMENTAL RESPONSE TASK FORCE 


Rule 1 : The Defense Environmental Response Task Force was char- 

tered as a Federal Advisory Committee under Public Law 92-463 and 
shall comply with this Act. 

Rule 2 : The Task Force's meeting will be open to the public. 

Rule 3 : The Task Force will meet at the call of the Chairman or 
at the request of a majority of members of the Task Force. 

Rule 4 : The Chairman will designate a member to preside in his 

absence . 

Rule 5: The Chairman (or another Member of the Task Force pre- 

siding in the Chairman's absence) shall have the authority to 
ensure the orderly conduct of the Task Force's business. This 
power includes, but is not limited to, recognizing members of the 
Task Force and members of the public to speak, imposing reason- 
able limitations on the length of time a speaker may hold the 
floor, determining the order in which Members of the Task force 
may question witnesses, conducting votes of members of the Task 
Force, and designating Task Force members for the conduct of 
public hearings. 

Rule 6: A member of the Task Force may designate in writing 

another member to vote and otherwise act for the first member 
when he or she will be absent, or vote through his or her desig- 
nated Alternate. 

Rule 7 : A simple majority of members shall be necessary to 

approve the report of the Task Force. 

Rule 8: These Rules may be amended by the majority vote of the 

members of the Task Force serving at that time. 
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guidelines and management controls for adriaory oommitteea aatab- 
ushed by that agency, which *^^11 be consistent with direcCires of the 
Director under section 7 and section 10. Each agency shall maintain 
systematic information on the natur^ functions, find operatMoa of 
each adriaorr committee within its juri^iction. 
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tion 332 of title 5. United Statea Code, with r eapect to auch 
reporta, records, and other papers. 
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Thomas E . Baca 

Deputy Assistant Secretary of Defense (Environment) 
Department of Defense 


Mr. Thomas E. Baca assumed his role as the Deputy Assistant 
Secretary of Defense (Environment) on August 1, 1990, In this 
position, he is responsible for the development, management and 
coordination of environmental programs in the Department of 
Defense. He directs the Defense Environmental Restoration Pro- 
.gram and budget to clean up hazardous waste sites on current and 
former DoD activities; he is responsible for the overall coordi- 
nation of the DoD natural resources conservation program and the 
supervision of the Armed Services Pest Management Board. 

Mr. Baca brings a wide range of experience to his present 
position. He has over twenty-five years of experience i the 
environmental area. He comes to the federal government from the 
University of Arizona, where as Associate Vice President for 
Administrative Services, he supervised several administrative 
departments. From 1986 to 1989, he was the City Manager for the 
City of Santa Fe, New Mexico, and from 1982 to 1986 he worked in 
the private sector as an environmental management consultant. 

Mr. Baca served as the Director of the Environmental Improvement 
Division for the state of New Mexico from 1976 to 1982. 

Mr. Baca received his Bachelor of Science degree from the 
University of New Mexico in 1964 and a Master of Public Health 
from the University of Minnesota. He is active in numerous 
professional and civil organizations and has served as Chairman 
of the Section on Environment of the American Public Health 
Association and as Chairman of the Section on Administration of 
the National Environmental Health Association. 



Richard B. Stowart 
Assistant Attorney General 
Environment and Natural Resources Division 
United States Department of Justice 


Richard B. Stewart is Assistant Attorney General for the 
Environment and Natural Resources Division, United States Depart- 
ment of Justice. Directing a staff of over 300 attorneys, he is 
responsible for the representation of the United States in liti- 
gation across the spectrum of environmental law, from hazardous 
waste and air pollution to clean water and wetlands, coastal zone 
protection, biotechnology, pesticides, and resource management on 
federal lands and the outer continental shelf. 

Prior to joining the Justice Department, Mr. Stewart was 
Byrne Professor of Administrative Law at Harvard Law School, 
where he has taught since 1971. He has taught and published 
extensively in the fields of administrative and regulatory law, 
environmental law, tort law, and federalism. Most recently, his 
work focused on the development of economic incentives for envi- 
ronmental protection and international and comparative environ- 
mental law. He is a graduate of Yale, Oxford, and the Harvard 
Law School. 



Earl E. Jones 
Commissioner 

Federal Property Resources Service 


Earl E. Jones has served as the Commissioner of Federal 
Property Resources Service (FPRS) for the U.S. General Services 
Administration (GSA) in Washington, D.C., since April 1984. 

FPRS is responsible for managing the Nation's multimillion 
dollar program for the utilization and disposal of Federal real 
estate, a program of multibillion dollar potential. Previously,^ 
Jones was the Assistant Commissioner of the FPRS, Office of Real 
Property, from 1979 to 1984. Until transfer of the function to 
the Department of Defense in 1988, Jones was also responsible for 
the management and administration of the nation's multibillion 
dollar stockpile of strategic and critical materials, 

Jones joined GSA' s real property office in 1962 as a realty 
trainee and served in a number of positions of progressive 
responsibility, including the Deputy Director of the Eastern 
Division from 1971 to 1976, and the Director of the Western 
Division from 1976 to 1979. 

A charter member of the Senior Executive Service established 
in 1979, among many honors earned during his career, Jones 
received the Presidential Rank Award of Meritorious Executive in 
1983 and the GSA Distinguished Service Award in 1984. He is 
actively involved in promoting agencywide community based volun- 
teer programs, including GSA' s adoption of the Prospect and 
Buchanan Learning Centers in Washington, D.C. in February 1988 
under the Partnership in Education Program, and the establishment 
of the GSA Agencywide Volunteer Service Corps in 1989. Also, he 
is a participant in the ongoing D.C. Committee on Public Educa- 
tion project to upgrade the quality of education and school 
facilities in the District of Columbia. 

A former Army captain, Jones was graduated from West Virginia 
State College with a B.S. degree in business administration in 
1955 and attended Graduate School at the American University in 
Washington, D.C. 


Christian Holmes 
Deputy Assistant Administrator 
for Federal Facilities Enforcement 
U.S. Environmental Protection Agency 


Mr. Christian Holmes is currently the Deputy Assistant Admin- 
istrator for Federal Facilities Enforcement for the U.S. Environ- 
mental Protection Agency. He is responsible for the EPA' s 
cleanup, enforcement and waste management at all United States 
Government agencies, particularly Department of Defense installa- 
tions and Department of Energy nuclear weapons production facili- 
ties . 

Mr. Holmes has previously served as the Principal Deputy 
Assistant Administrator, Office of Solid Waste and Emergency 
Response at the EPA, Director of U.S. Trade & Development Pro- 
gram, Principal Deputy Assistant Secretary of State for Refugee 
Programs at the Department of State, and Vice President of a 
Fortune 500 Company. 

Mr. Holmes graduated from Wesleyan University in 1968 with a 
Bachelor of Arts. In 1982, he became one of the first five 
graduates in the history of the University to receive an Honorary 
Master of Arts Degree, in Recognition of Public Service Achieve- 
ments . 

Mr. Holmes was also the recipient of the U.S. Army Soldiers 
Medal for Heroism in 1971, the Arthur S. Flemming Award (given to 
the top five Federal managers) in 1978, the Presidential Merito- 
rious Service Award (highest performance award to Foreign Service 
Officers) in 1985 and 1987, and the highest performance award 
given at the EPA, the Environmental Protection Agency Gold Medal, 
in 1990. 



Major General Peter J. Offringa 
Assistant Chief of Engineers 
Headquarters, Department of the Army 


Major General Peter J. Offringa is currently serving as the 
Assistant Chief of Engineers, Office of the Chief of Engineers, 
the Pentagon, Washington, D.C. He has been assigned to this 
position since February 1988. 

As the Assistant Chief of Engineers, General Offringa has 
responsibility for program development of all military construc- 
tion , real property maintenance, and Army family housing at Army 
installations and facilities worldwide. Prior to this assign- 
ment, General Offringa served as the Deputy Director for Civil 
Works in the Office of the Chief of Engineers in Washington, D.C. 

General Offringa graduated from the U . S . Military Academy at 
West Point in 1961 and has earned a master of science degree in 
Applied Science from the University of California at Davis. He 
is also a graduate of the U.S. Army Command and General Staff 
College and the Air Force War College. 

He has held numerous responsible command and staff assign- 
ments both in the United States and overseas. His command 
assignments include serving as Commander and Division Engineer, 
Ohio River Division, U.S. Army Corps of Engineers, Cincinnati, 

OH; Commander, 130th Engineer Brigade, V Corps, U.S. Army Europe; 
and Commander, 17th Engineer Battalion, 2nd Armored Division, 

Fort Hood, Texas. 

His staff assignments have included serving as a Senior 
Fellow at the Executive Seminar in National and International 
Affairs, Foreign Service Institute, Rosslyn, Virginia; Director 
of Engineering and Housing, V Corps, U.S. Army Europe; Special 
Assistant to the Assistant Division Commander (Support) , 2nd 
Armored Division, Ft. Hood, Texas; Staff Management Division, 
Office of the Chief of Staff, Army, Washington, D.C.; and Staff 
Officer, Office of the Deputy Chief of Staff for Operations and 
Plans, Washington, D.C. 

Among his military awards are the Legion of Merit, Bronze 
Star (with 3 Oak Leaf Clusters), Meritorious Service Medal, Air 
Medal, and the Army Commendation Medal. He is also authorized to 
wear the Parachutist Badge, Ranger Tab and the Army Staff Identi- 
fication Badge. He is also a registered professional engineer in 
the Commonwealth of Pennsylvania. 



James M. Strock 

Secretary for Environmental Protection 
California Office of Environmental Protection 


Governor Pete Wilson appointed James M. Strock to be Secre- 
tary for Environmental Protection for the State of California on 
March A, 1991. This is an interim position, and the Governor 
intends to nominate him to be Secretary of his proposed "Cal-EPA" 
later this year. 

Most recently Mr. Strock was Assistant Administrator for 
Enforcement, U.S. Environmental Protection Agency. Appointed by 
President Bush and confirmed by the Senate in November 1989, he 
served as EPA' s Chief law enforcement official. During his 
tenure, working under Administrator William K. Reilly, civil and 
criminal enforcement were at record levels, and he implemented 
significant reorganization. He placed particular focus upon 
invigorated federal facility enforcement and criminal enforce- 
ment . 

Previously he was Acting Director (1989) and General Counsel 
(1988-89), U.S. Office of Personnel Management; environmental 
attorney with Davis, Graham & Stubbs, Denver, Colorado (1986-88); 
Special Counsel, U.S. Senate Environment & Public Works Committee 
(1985-86); Special Assistant to the Administrator, U.S. EPA 
(1983-84); Special Consultant to Office of Majority Leader, U.S. 
Senate (1982-83); Instructor, Department of Government, Harvard 
(1980-81); Moderator, Producer, Lav It On the Line weekly televi- 
Sion program (WDSU-TV, NBC, New Orleans, 1973-74) . 

Mr. Strock was educated at Harvard College (A.B., 1977-78); 
Phi Beta Kappa; and New College, Oxford University (Postgraduate, 
1981-82; Rotary Scholarship), 1st Lt . , USAR-JAGC (1987- ). 

Mr. Strock is a former Member, Board of Advisors of Toxic Law 
Reporter (1987-89); Board of Directors of Youth Service America 
(1988-1989); Adjunct Fellows, Center for Strategic and Interna- 
tional Studies (1989) . He received the Ross Essay Award of the 
American Bar Association (1985), and an EPA Special Achievement 
Award (1984). Mr. Strock is a frequent contributor to profes- 
sional publications. 



Dani#l C. Morales 
Attorney General 

Office of the Attorney General of Texas 


Dan Morales took the oath of office as the 48th Attorney 
General of Texas in January, 1991, at the age of 34. 

He promised to be an activist Attorney General, exercising 
his Constitutional responsibility to defend state law, counsel 
state leaders, and protect the citizens of Texas. 

Morales began his public service career in 1983 as Assistant 
District Attorney for Bexar County. He served in that capacity 
until 1985, when he was elected to the first of three terms in 
the Texas House of Representatives. 

During his first term in the House, Morales was selected the 
"Outstanding Freshman" by the Dallas Morning News and received 
the "Outstanding Leadership Award" from the Texans' War on Drugs. 

He received numerous other honors during subsequent terms as 
a member of the Texas House of Representatives. The Dallas 
Morning News named him one of the state's "Seven Best Legisla- 
tors." The San Antonio Express News twice named Morales "Politi- 
cian of the Year, " and the Greater Dallas Crime Commission twice 
selected him one of the "Top Ten Legislative Crime-Fighters." He 
has also received the "Outstanding Service Award" from the Inde- 
pendent Colleges and Universities of Texas. 

Morales has served as Chairman of the House Criminal Juris- 
prudence Committee and as a member of the powerful House Ways and 
Means Committee. 

The Attorney General is an honors graduate of Trinity Univer- 
sity, 1978, and Harvard Law School, 1981. 

He is a member of the boards of the Texas Lyceum Association, 
the National Conference of Christians and Jews, and the World 
Affairs council. He also is a trustee of Southern Methodist 
University in Dallas and Schreiner College in Herrville. 

A native of San Antonio, Morales is an Elder with that city's 
First Presbyterian Church. 



Don Gray 

Senior Fellow and Water Program Director 
Environmental and Energy Study Institute 


Don Gray joined the Environmental and Energy Study Institute 
as Senior Fellow and Water Program Director on May 9, 1991. Mr. 
Gray is involved in developing policy alternatives to prevent 
contamination of groundwater and to promote more efficient use of 
water resources. 

Prior to joining EESI, Mr. Gray served as a professional 
staff member, chief investigator, and staff director with the 
House Subcommittee on Environment, Energy and Natural Resources. 
Mr. Gray was responsible for the conduct of subcommittee's over- 
sight of all programs of the Departments of Energy and the Inte- 
rior, the U.S. Environmental Protection Agnecy, the Nuclear 
Regulatory Commission, the Tennessee Valley Authority, the USDA 
Forest Service, and civil works projects of the U.S. Army Corps 
of Engineers. 

Mr. Gray has also served as an investigator with the House 
Committee on Government Operations, the Senate Committee on 
Appropriations, the Senate Permanent Subcommittee on Investiga- 
tions, and the Senate Committee on Commerce. 

Mr. Gray is an honors graduate from the University of North 
Carolina, and received a masters from Princeton University. He 
was awarded the Woodrow Wilson National Fellowship, the Princeton 
University Fellowship, and the American Political Science Associ- 
ation Congressional Staff Fellowship. 



DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES 

Working Draft 
June 13, 1991 


Congress charged the Defense Environmental Response Task Force with making 
findings and recommendations on two categories of issues relating to environmental 
response actions at bases that are being closed: a) ways to improve interagency coordination; 
and b) ways to consolidate and streamline the practices, policies, and administrative 
procedures of relevant federal and state agencies in order to expedite response actions. 
Congress specified that the Task Force make recommendations within existing laws, 
regulations and administrative policies. The Task Force Charter provides that the Task 
Force may also recommend changes to those laws, regulations and policies. To assist the 
Task Force in its deliberations this paper identifies specific issues for potential consideration 
within the broad framework of the Charter. 
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ISSUE #1 


STATEMENT OF ISSUE 

a) To what extent may racilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken 
by the Department of Defense (DoD)? 

b) To what extent may DoD transfer a base in parcels that exclude areas where 
ongoing remediation is necessary? How should such parcels be delineated? 

c) To what extent may existing or proposed land uses be a factor in cleanup 
decisions: 

i. if the site is on the National Priorities List (NPL)? 

ii. if the site is regulated under the Resource Conservation and Recovery 

Act (RCRA)? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses of the land during and after the completion of remedial action 
be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

Statutory Requirements 

Environmental Restoration 


The Comprehensive Environmental Response, Liability, and Compensation Act 
("CERCLA*’), 42 U.S.C. §§9601-75, and the Resource Conservation and Recovery Act 
(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA), 
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§§42 U.S.C 6901-6992K, are the principal federal statutes governing the cleanup of defense 
sites contaminated by hazardous substances. CERCLA §120 specifically addresses the 
responsibilities of federal agencies. Under CERCLA §120(a). federally owned facilities are 
subject to and must comply with CERCLA to the same extent as nongovernmental entities. 
In addition, 10 U.S.C. §2701 (a)(2), specifically notes that environmental restoration activities 
must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires 
EPA to use the same criteria to evaluate federal sites for the National Priorities list (NPL), 
the list of highest priority sites under CERCLA, as it does for private sites. EPA interprets 
§ 120(a) to mean that the criteria to list federal facilities should not be more exclusionary 
than the criteria to list non-federal sites. ^ EPA, Listing Policy for Federal Facilities, 54 
Fed . Reg . 10520, 10525 (Mar. 13, 1989). 

CERCLA also establishes certain minimum procedures that must be followed when 
federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides 
that when the federal government transfers real property on which any hazardous substance 
was stored for one year or more, or known to have been released, or disposed of, the 
federal government must provide a covenant in the deed. The covenant must warrant that 
all remediation necessary to protect human health or the environment with respect to any 
hazardous substance remaining on the property has been taken before the dale of the 
transfer, and that the United States will take any additional remedial action found to be 
necessary after the date of transfer. 

Some entire bases are listed on the NPL, including five on the 1988 closure list. In 
other cases, only a discrete site within the base is listed on the NPL. There are 


3 



contaminated sites on other bases, that are not listed on the NPL. CERCLA §120(a)(4) 
requires response actions on non-NPL sites to comply with state laws to the extent that stale 
laws apply equally to response actions at non-federal facilities. Some bases contain facilities 
currently regulated under RCRA or state hazardous waste regulatory programs (or both); 
these facilities will need to be closed in accordance with those statutes. HSWA requires a 
treatment, storage, or disposal facility (TSDF) that has released hazardous waste into the 
environment to undertake "corrective action" to clean up the release. Where a base, or 
portion of a base, is both listed on the NPL and subject to state-delegated RCRA 
authorities, conflicts may arise regarding a particular proposed remedial action. 

Transfer of Land 

Other statutory authorities also apply to real estate owned by military departments 
that must be considered in the context of transferring land at a base that is being closed. 
Section 204(c) of the Base Closure Act, for example, reiterates that the National 
Environmental Policy Act (NEPA) applies to the actual closure or realigrunent of a facility 
and the transfer of functions of that facility to another military installation. Other statutes 
impose procedural requirements; 10 U.S.C. §2662(a), for example, provides that the 
Secretary of a military department may not enter into certain real estate transactions, 
including leases and other transfers of property where the value exceeds $200,000, until 30 
days after he has submitted a report of the facts surrounding the transaction to Congress. 
Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military 
department to grant easements for roads, oil pipelines, utility substations, and other 
purposes including "any ... purpose that he considers advisable." 
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Under the Base Closure Act and the Federal Property and Administrative Services 
Act, a federal agency receiving property from another federal agency must pay the estimated 
fair market value for available facilities. See Federal Property and Administrative Services 
Act, 40 U.S.C. §571 Section 204(b) of the Base Closure Act, Pub. L. 100-526, 102 

Stat. 2627; Federal Property Management Regulations, 41 C.F.R. §§101-42 to -49. Excep- 
tions to this general rule are allowed for intra-DoD transfers of real property and if the 
Administrator of the General Services Administration and the Director of the Office of 
Management and Budget both agree. 41 C.F.R. §101-47.203-7. Regulations implementing 
this exception allow no-cost transfers for certain specified purposes including public parks 
and recreation areas; historic monuments; public health or educational purposes; public 
airports; and wildlife conservation. Id. In addition, the McKinney Act, 42 U.S.C. § 11411, 
requires DoD to give non-profit organizations that assist the homeless priority in leasing 
unutilized and underutilized property. 

Section 204(b) of the Base Closure Act requires the Secretary of the military 
department contemplating a property transfer to consult with state and local governments 
to consider any plan for the use of the property that the local community may have. Pub. 
L. 100-526, 102 Stat. 2627, States and local governments are generally given priority over 
private individuals in acquiring surplus federal property. 41 C.F.R. §101-47.203-7. 

Issues Surrounding Transfers and Conveyances 

Some bases identified for closure contain facilities that are in demand for non- 
military use. DoD may desire to lease, or otherwise transfer use of, such facilities to non- 
military users before the base is closed. In some cases the facility may be within an "area 
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of concern" identified by DoD as needing either investigation to determine the need for 
environmental restoration or actual restoration. The U.S. Environmental Protection Agency 
(EPA) and state environmental regulatory agencies will have different interests in the site 
depending on the state of knowledge about the site, the regulatory posture at the site, and 
the stage of the investigation or restoration. It may be necessary to limit or restrict the non- 
military use in order to ensure that it does not interfere with the ongoing investigation or 
cleanup. Differing controls or limitations on interim use of facilities may be appropriate 
during the phases of investigation and restoration. 

The procedures for determining interim and final uses of the affected land are likely 
to differ depending on whether the cleanup is conducted under CERCLA, RCRA, or some 
other framework. In addition, the intended interim or final use of the land may or may not 
be a valid consideration in determining cleanup standards, depending on which of these 
statutes governs the cleanup decision. The extent to which planned land uses affect cleanup 
decisions is likely to be highly controversial. If higher levels of residual contamination are 
allowed after cleanup because, for example, the planned use is industrial, measures must be 
taken to ensure that future changes in land use do not expose the public to unacceptable 
risks from the residual contamination. 

Contamination on many bases is limited to relatively small discrete areas. One issue 
raised in such cases is whether the uncontaminated areas may be transferred as separate 
parcels, with the Department retaining the contaminated areas until remedial action is 
completed. 
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A corollary issue is how to define a contaminated area, particularly where 
groundwater may be contaminated and the extent of that contamination (i.e. . size, direction 
of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the 
boundaries of an "area of concern" prior to completion of cleanup. Another related 
question is whether, and under what circumstances, DoD may transfer uncontaminated 
surface above contaminated groundwater, or contaminated surface above contaminated 
groundwater for which surface remediation is complete. Also, the issue of defining and 
transferring uncontaminated areas is complicated by the fact that activities during the 
remedial design and remedial action could reveal that contamination extends to an area that 
had already been transferred by easement, lease, or some other land use transfer 
mechanism. 

Restrictions such as prohibitions on well drilling or other subsurface activity (if 
subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise 
transfer parcels of property with a right of entry for monitoring or with other use 
restrictions. How restrictions are implemented will be critical to the protection of public 
health and safety, success of the cleanup, and resolution of future conflicts between the 
military department and its transferees. Restrictions on use are effective if they are made 
a part of the deed and "run with the land" so that later owners cannot extinguish or ignore 
them. Such restrictions also decrease the marketability of the land, making it more difficult 
to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has 
had use restrictions placed on it. 
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Impediments to transfer resulting from threats of liability under CERCLA §§106 and 
107 cannot be ignored. Potential transferees (including lessees) of property from DoD could 
be considered "owners or operators" of a CERCLA site liable for the costs of response at 
the site. At Pease Air Force Base in New Hampshire, this problem was resolved by 
legislation providing complete indemnification to the State of New Hampshire and lenders 
for any liability associated with releases caused by the Air Force at the base. 
Indemnification will likely be a recurring issue, since agencies do not have the authority to 
indemnify a purchaser themselves. 

DoD has noted that bases may not be "nearly as valuable to the private sector" as 
they are to DoD. (See Statement of James F. Boatright, Deputy Assistant Secretary of the 
Air Force, before the Defense Base Closure and Realignment Commission, at 3 (May 10, 
1991)). Moreover, the commercial real estate market is still in a slump, id. at 4, which will 
likely impede any large-scale transfers of property for some time. Factors that could affect 
the value of a particular piece of property at a military installation include: 

(1) impact of closure on local economy 

(2) ability of local market to absorb a large tract of land in a short time period 

(3) age and possible negative value of improvements on land 

(4) availability of public benefit conveyances 

(5) set asides for wetlands, critical habitats, or contaminated areas 

Id. at 9. 

Other factors that may affect land values include the degree of encroachment of non- 
military uses upon the base (e. g. . military flight paths, weapons uses, training needs that 
affect local communities); the condition of the base facilities and its improvements; the 
facility’s suitability for other uses without significant expenditures; and the value of existing 
improvements that can add to a property’s marketability. 



OPTIONS 


a) Identify the circumstances in which, and the criteria and restrictions under 
which, facilities on closing bases may be leased or otherwise transferred for 
use by non-military users while cleanup investigations or other cleanup 
activities are being undertaken. 

b) Clarify applicable statutes, regulations and policies to indicate that portions 
of bases for which there is no contamination or likelihood of contamination 
may be transferred independent of contaminated parcels. 

c) Identify the differences in the policies, practices and procedures for 
determining allowable uses of land during and after cleanup when the site is 
on the NPL, a RCRA regulated site, or neither. Reconcile those differences. 

d) Reconcile and combine oversight and regulatory responsibilities under 
CERCLA and RCRA at bases being closed or realigned. 

e) Identify and develop criteria for the use of innovative real estate transactions. 

f) Identify and develop criteria for the use of conservation easements or other 
protections for ecological resources for certain properties being sold or 
transferred. 

g) Develop a policy to govern the use of parcels within an "area of concern" 
during the time investigation and remediation is ongoing, including provisions 
regarding access rights, compliance with applicable health and safety plans, 
and subsequent transfers. 
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ISSUE #2 


STATEMENT OF ISSUE 

a) To what extent may the practices, policies and procedures for determining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

b) To what extent may the practices, policies and procedures for executing the 
cleanup be consolidated and streamlined? 

i. if the site is on the NPL? 

ii. if the site Is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

The roles and responsibilities of state environmental regulatory agencies and EPA 
vary depending on whether a site is on the NPL, is regulated under RCRA, or neither. 
Each of these three legal categories provide distinct opportunities for consolidating and 
streamlining the cleanup process. In particular, the procedures for determining the cleanup 
standards for an NPL site will likely differ from the procedures for determining the cleanup 
standards for a TSDF regulated by a state that has received RCRA corrective action 
authorization from EPA. Similarly, the procedures for implementing a remedial action at 
an NPL site differ from the procedures for carrying out a corrective action at a TSDF in a 
state that has a fully delegated RCRA/HSWA hazardous waste regulatory program. 
Moreover, the procedures for determining and implementing cleanup decisions at non-NPL, 
non>RCRA sites may differ from both of these systems. 
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Two sections of CERCLA are directly applicable to the questions of determining and 
implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing 
cleanup standards, is the primary statutory authority for determining cleanup standards at 
all sites listed on the NPL. Section 121 delineates the nature of the remedy to be chosen 
and requires that a chosen remedy protea human health and the environment. Seaion 121 
also provides that legally applicable or relevant and appropriate more stringent state 
standards (ARARs) may apply in determining the proper level of cleanup. 

As already noted, CERCLA §120 specifically addresses the responsibilities of federal 
agencies for cleanup of hazardous substances. CERCLA §120(a) requires federally owned 
facilities to comply with CERCLA to the same extent as nongovernmental entities. 
CERCLA §120(e)(2) provides that for federal sites that are listed on the NPL, EPA plays 
a significant role in remedy selection. The section directs the federal agency concerned to 
enter into an LAG with EPA for the "expeditious completion ... of all necessary remedial 
actions" at the facility. Executive Order 12580 specifies the procedures to be followed prior 
to the selection of the remedy by EPA. Exec. Order 12580, §10, 52 Fed. Reg . 2923, 2928 
(1987). 

For federal sites not on the NPL, CERCLA § 120(a)(4) mandates that state laws 
concerning response actions apply. Arguably, all of the procedures contained in the NCP 
may apply even to federal sites not on the NPL. Section 120(a)(4) raises the possibility that 
§121 guidelines on state standards must be followed even for those federal facilities listed 
on the NPL. 
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Section 120(i) of CERCLA states that nothing in CERCLA §120 "shall affect or 
impair the obligation of any department, agency, or instrumentality of the United States to 
comply with any requirement of [RCRA] (including corrective action requirements)." 
Section 120(i) states only that corrective action authorities apply to federal facilities; it does 
not specify the extent to which those authorities, found in RCRA §3004(u), will apply if 
CERCLA response activities are being conducted at the same time as corrective action 
activities at a federal facility. 

OPTIONS 

a) Identify the differences in practices, policies and procedures for determining 
cleanup standards under CERCLA, RCRA and other applicable laws, 
including state laws; reconcile those differences. 

b) Identify the differences in practices, policies and procedures for executing 
cleanups under CERCLA, RCRA and other applicable laws, including state 
laws; reconcile those differences. 

c) Interpret CERCLA §120(i) in conjunction with §121 so that RCRA §3004(u) 
requirements do not delay CERCLA cleanup actions. 

d) Reconcile and combine oversight and regulatory responsibilities under 
CERCLA and RCRA at bases being closed or realigned. 
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ISSUE #3 


STATEMENT OF ISSUE 

Are there sites for which remediation is not technologically feasible, or for which the 
cost of remediation is simply prohibitive? If so, what uses, If any, can be made of 
such sites, and what mechanisms are needed to protect the public in perpetuity from 
the risks associated with such sites? 

BACKGROUND 

This issue most frequently arises at military installations or former military 
installations that are contaminated by munitions residue. There are many such sites around 
the country with some degree of contamination. Two installations scheduled for closure 
under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort 
George G. Meade, have significant amounts of munitions residue. For example, at Jefferson 
Proving Ground alone, it is estimated that more than 23 million rounds of munitions have 
been fired, and over 1.5 million rounds remain as high-explosive duds. 

Munitions residue that contaminates military installations exists in many forms. The 
simplest form is the inert fragmentation/casing which remains after the high explosive fill 
has detonated. On the other end of the spectrum are munitions containing high explosives 
that malfunction (duds) and may be on the surface or (most probably) many feet 
underground. Some munitions have been recovered as deep as 30 feet beneath the surface. 
With the proper stimulus, these duds may detonate. In addition to these two types of 
munitions are many other practice/training devices that may or may not contain an explosive 
charge. 
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The regulatory status of unexploded ordnance under RCRA and CERCLA is not 
clear. In fact, there are differing interpretations among EPA and the States of RCRA 
storage, treatment and disposal requirements for the manufacture, testing, handling and 
disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an 
amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow 
the development of alternative regulations to address the RCRA issue. 

Not every military installation, or part of an installation, creates a munitions 
contaminated area to the same degree. For example, several bases may all use one 
bombing range. At other bases, only small arms ammunition may have ever been used. 
Therefore, the scope of contamination may not be easy to determine, and a records search 
by the services may be needed in order to determine the location and extent of unexploded 
ordnance. However, records may be inaccurate or non-existent, especially for actions that 
occurred years ago. 

The feasibility and cost of remediation depends on the future intended use of the 
property and the level of cleanup necessary for the intended use. Surface clearing may be 
adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft. 
Meade where munitions contaminated property is being considered for use by the 
Department of the Interior as a wildlife refuge. However, strict controls on human access 
will also be required.) DoD safety standards do not permit custody transfer of lands 
contaminated with explosives that may endanger the public, when the contamination cannot 
be remediated with existing technology and resources. Cleanup of the same property for 
residential or commercial use may be prohibitively costly, if not technologically infeasible. 
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This is because more land must be excavated to recover dud munitions buried beneath the 
surface that may be detonated by construction and excavation. Clearing land of ordnance 
not only requires specialized equipment, it can also be very dangerous and extremely labor 
intensive. 

Where adequate clean-up for residential or commercial use is not feasible, DoD 
needs mechanisms to protect the public from residual risks on sites which are transferred. 
First, past land use (and potential hazards) must be clearly identified to future owners. 
Second, restrictions on future land use must be clearly identified to future owners and 
somehow retained with title for all subsequent transactions. Restrictions should be 
commensurate with the residual unexploded ordnance hazard. 

Even with restrictions on future use, liability questions remain, DoD is still liable for 
cleanup resulting from DoD activities prior to transfer. In cases where public access is 
restricted, what happens if there are trespassers or access is required for legitimate reasons, 
e. g. . firefighting? Can DoD ensure that it will not be liable for contamination created by 
future users? 

Remediation costs are proportional to the depth of cleanup. This variability of cost 
is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95 
square miles near Madison, Indiana) according to various levels of cleanup. 
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ESTIMATED COSTS FOR VARYING LEVELS OF 
EXPLOSrVT REMEDIATION 

(Estimates provided by JcfTcrsoo Proving Ground) 


CLEANUP LEVEL 


£QSTS 


Surface Cleanup 
Restricted Cleanup 
3 Feel Deep 
6 Feet Deep 
10 Feet Deep 
Unrestricted Cleanup 
(Technology for unrestricted 
cleanup is currently not available) 


S550 Million 

SZ8 BilUon 
S3S Billion 
$5.0 Billion 
>$5.0 Billion 


Special Concerns and Considerations 

Present DoD policy requires that plans for leasing, transferring or disposing of DoD 
real property where ammunition or explosives exists, or is suspected to exist, be submitted 
to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD 
6055.9-510) specify that contaminated property cannot be transferred until "rendered 
innocuous." 

Restricting a cleanup to surface contamination may not ensure that the surface 
remains uncontaminated over time. Freezing and thawing of the soil and other physical 
factors may result in subsurface ordnance migrating to the surface. Therefore continuing 
remediation may be necessary, since all remediation tends to be temporary in lands which 
have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery. 

The location of buried ordnance may not be known. Therefore, it may be difficult 
to certify that "clean" sites are in fact really clean. This has occurred at Jefferson Proving 
Ground where large amounts of World War II munitions were found in the course of 
excavating a supposedly clean area. 
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Ordnance cleanup is inherently dangerous. The need to characterize and remediate 
a site may conflict with requirements to minimize health and safety risks to cleanup 
personnel. 

In addition to lack of technologies to remediate the site, technologies may also not 
be available for conducting investigations of the site. For example, detectors may not be 
capable of detecting ordnance buried deep beneath the surface or in wetlands. 

The excavation required for a complete cleanup would likely generate significant 
undesirable envirorunental impacts. Removing 10+ feet of soil over a large area would 
generate impacts similar to strip mining. However, in areas heavily contaminated by 
penetrating ordnance, even this level of cleanup might yield temporary results, as ordnance 
items later work their way to the surface. 

In most cases, installations contaminated with high explosive munitions residue will 
not be suitable for commercial or residential use, not only because of the cost or lack of 
cleanup technologies, but also because it may be impossible to guarantee that a site is in 
fact "clean." 

OPTIONS 

a) Separate highly-contaminated areas from "clean" areas (known as "parceling"), 
so that part of the land that experienced little or no contamination might be 
easily cleaned, verified and released. 

b) Perform surface cleanups sufficient to allow activities where both cleanup and 
human access and exposure is limited, e.g. . wildlife refuges or certain types of 
industrial activities not involving construction or excavation. 
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c) Establish mechanisms to protect the public in perpetuity from residual risks 
at sites where remediation is at a lesser level. 

d) Retain title in DoD and designate the area as a wildlife refuge, bird sanctuary 
or similar use not involving public access. 

e) Use funds from the Base Closure Account to research and develop technology 
for explosive ordnance disposal. 
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ISSUE #4 


STATEMENT OF ISSUE 

To what extent can overlapping or duplicative regulatory responsibilities and 
functions be combined or delegated to a single regulatory authority? 

BACKGROUND 

Existing law allows EPA to delegate to states the primary responsibility under 
RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar 
delegation of responsibility under CERCLA to oversee remedial actions at NPL sites. The 
potential for delegation of corrective action oversight under RCRA is largely unrealized, 
since few states have met EPA’s criteria for authorization. 

Although CERCLA does not provide for delegation of that program to individual 
states, CERCLA § 121(f) calls for ’'substantial and meaningful involvement by each state in 
initiation, developments and selection of remedial actions to be undertaken in that State.” 
EPA*s proposed revisions to the National Contingency Plan (NCP) in 1988 included policy 
options to allow NPL sites to be "deferred" to states to facilitate more rapid cleanup and to 
conserve the federal fund. Amidst growing controversy over this proposed expansion of 
states’ role at NPL sites, the EPA Administrator informed a Senate committee in June 1989 
that EPA would defer action on this proposal, and the new NCP includes no such option 
for states. Nevertheless, many states take an active role in federal cleanups of NPL sites, 
often assuming "state lead" under cooperative agreements with EPA. Most states also now 
operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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Delegation of the RCRA regulatory program to the states is intended to eliminate 
duplication of effort by agencies that have overlapping areas of responsibility. The 
argument is that delegation will expedite cleanups at TSDFs, including those located on 
bases that will be closed. Delegation of RCRA corrective action authority to more states 
might expedite cleanups at a significant number of bases subject to closure. When EPA 
delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the 
delegated authorities to account for the special circumstances encountered at federal 
facilities. 

OPTIONS 

a) Determine why more states have not satisfied the criteria for delegation of 
RCRA/HSWA corrective action authority. If delegation is being delayed for 
reasons unrelated to the established criteria, remove those impediments. 
Assist states to meet the criteria. 

b) Consider the benefits of a single environmental agency (federal or state) 
having regulatory responsibility for all hazardous substance cleanups at closing 
bases. 

c) Authorize delegation to states of authority to oversee cleanup actions at NPL 
sites where the state demonstrates capability to do so. 

d) Reconcile and combine oversight and regulatory responsibilities under 
CERCLA and RCRA at bases being closed or realigned. 
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ISSUE #5 


STATEMENT OF ISSUE 

To what extent may proceeds from property transactions be used to fund cleanups? 
BACKGROUND 

The 1988 Base Closure Act (P.L. 100-526) authorized closures to begin in January 
1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale 
of land at these closing bases to offset the costs of such closings if the sale occurs by 
October 1995. 

Cleanup of many closing bases will extend beyond five years and final transfer of 
some portions of those bases, therefore, may not occur until after the five year deadline 
passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing 
bases are insufficient to clean up all such sites. Until fiscal year 1991, cleanup of 
contaminated sites at bases slated for closure was primarily funded under the Defense 
Environmental Restoration Account (DERA), DoD’s overall account for environmental 
restoration at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the 
National Defense Authorization Act for Fiscal Year 1991, P.L 101-510, Congress moved all 
funding for cleanup activities at closing bases from the Defense Environmental Restoration 
Program (DERP) at active bases to the Base Closure Account, which was provided with 
SlOO million to fund the costs of cleanup at the bases on the 1988 closure list. Congress 
took this action because of its concern that cleanup at closing bases should not compete with 
cleanup activities at active bases for DERA funds under DoD’s worst-first priority system. 
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Applying the proceeds from the property transactions to the cleanup of other 
contaminated sites would supplement the funds appropriated for cleanup and expedite 
cleanup of all such sites. For example, a trust account might be created with the proceeds 
from the lease or sale of land at a site, to be used to pay the costs of long-term operation 
and maintenance of a groundwater pumping and treatment system required as part of the 
cleanup at that site. 

An example of the use of a trust mechanism to fund future clean-up activities is 
found in the consent decree entered in connection with United States of America v. Stauffer 
Chemical Company, et al. . Civil Action No. 89-0195-Mc, (D. Mass.). Pursuant to the 
consent decree, the parties allocated responsibility for conducting and paying for cleanup 
activities and agreed to the establishment of two trust mechanisms and an escrow account 
through which past and future cleanup activities would be financed. 

The defendants responsible for conducting future agreed-upon cleanup activities on 
the site agreed to establish a trust (the "Remedial Trust") and provide the trust the money 
necessary to ensure the uninterrupted progress and timely completion of the required 
cleanup work. These defendants will remain jointly and severally liable for any failure of 
the Remedial Trust to comply with the terms of the consent decree. 

A second category of defendants agreed to establish a second trust (the "Custodial 
Trust") and to convey to such trust title to their real property interests in the site. Under 
the terms of the consent decree, the Custodial Trust is responsible for managing the 
property, which includes: 
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implemeniing land use restrictions that would maintain the integrity and 
prevent the unauthorized disturbance of the caps and other structures that are 
to be constructed at the site as part of the cleanup process, 
permitting access to the site for cleanup activities. 

- subdividing the property and locating potential purchasers, 

- negotiating and executing the sale or transfer of the property, 

arranging for the sale or transfer proceeds to be delivered to the escrow 
account established by the consent decree (the "Escrow"), 

If any property included in the site is unsalable, the Custodial Trust is to establish 
a funher trust to hold and operate the property in accordance with a plan developed by 
EPA in consultation with the Commonwealth of Massachusetts. The Custodial Trust is not 
to sell any real property included in the site until after certification of completion of the 
remedial action, except in limited circumstances where future cleanup and control of the 
property has otherwise been assured by EPA and the Commonwealth. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United 
States for response costs incurred prior to the entry of the consent decree and to reimburse 
the defendants responsible for conducting future cleanup activity for their respective costs. 
The defendants responsible for conducting and paying for future cleanup activity are also 
jointly and severally responsible for any failure by the Custodial Trust, any further trust 
established pursuant to the consent decree, or the representative of the Escrow to comply 
with the terms of the consent decree. The Custodial Trust and its trustees are not to be 
considered owners or operators of the site property for liability purposes solely on account 


23 



Cover: spariinv feeds oti i\it Ins [louvers 

a! the Harry Goldwaier .iir h'oree Hiinye in Ari. 


Printed on Rccydcd Paper 





iin ,ihtuRt\l vi’i y.fn >>t ,'/({' l\’fcns<' Hnvif ("imentiil Rrstut.: 



D liFENS E ENVIRONM ENTA 1 . 
liESTOlEATION PROGRAiVI 



ANNUAI. REPORT TO C.ONGRESS 
EOR I'lSCAE YEAR 1990 

(Ahrid'^cil \ ciTion) 





f 


Foreword 


n am pleased to provide the Congress with this report on the accomplishments of the 

Department of Defense Environmental Restoration Program (DERP) for Fiscal Year . 
1990. This last fiscal year has seen steady progres's on all fronts as well ,, as ''a continued ^ 
increase in the level of activity under DERP. The primary focus of DERP continued to be the 
investigation and cleanup of contaminated DoD sites and formerly used properties. To this end, 
over 96 percent of the funds authorized by Congress for DERP in Fiscal Year 1990 w^re applied ^ 
to Installation Restoration Program (IRP) efforts. Other significant DERFj effons included 
research and development, waste minimization, and management system improvements. 

I ■ }■ 

DoD s first priority in the IRP is to identify and clean up those sites that present the highest 
risk to public health and the environment. By the end of the fiscal year, 89 DoD installations an'd ' 
12 formerly used properties were included on EPA’s National Priorities List|(NPL). Remedial. 
Investigation/Feasibility Study work was ongoing at 8 1 of the DoD NPL installations and removal ■ 
actions and/or Interim Remedial Actions had been conducted at 68 of the DoD NPL installations 
by the end of Fiscal Year 1990. 

The total number of sites covered by the IRP increased iby 20 percent in Fiscal Year 1990, to . 
more than 17.000 sites at over 1,800 installations. These new sites are attributable 16' the inclusion 
of more than 200 smaller installations, such as U.S. Army Reserve Centers, in the IRP. By the 
end of the fiscal year. Preliminary Assessments had been completed at more th|an ,16,000 of these 
sites and Site Inspections at more than 9,000 sites. Remedial Investigations/ Feasibility Studies •' 
were underway or completed at more than 5,400 sites and Remedial Actions [had been initiated 
or completed at more than 1,400 sites. 

By the end of Fiscal Year 1990, IRP work had been completed and no further action is 
required at more than 6.300 of the sites inclutied in the IRP. The majority of ||l he sites re'quiriiig 
no furilier action repre.sent instances wliere studies have shown that no threat to human health ^ 
or tlie environment e.xists and no remedial actions are necessary. Although studying sues tltfii 
evcntuallv are found to pose no risk is a time-consuming process requiring considerable } 
resources, it is an essential aclivitv representing sieiiiticani progress in the IRP. 

1 ■ 

Another measure of IRP progress is in the area ot interagency ccxiperalion. During Fiscaj N e.u 
I ntei aei’iic V .Aereemenis 'bvere Mcned \'.ith F.P.-X and the slates tor 'I DoD 
nisi. ill. ti itMis. biinemc ilie li't.il lumilHi "I insi.til.it tons uitli signeii agreements t,M s!-;-,- ‘ 
!ti'. ,■ ,| I Ml i. 'll .11 id I liMiiiU' I" '' i In .id'iii h 'M I U‘ie:! '.' .m.! \lenit -i .tiul.i ol \ -.neenieni e: ■ ; 
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■ Global sfcwarclship is our shared responsibility 
and shared opportunity." 


President George Bush 


' Ihje/isc ttnd the envirtuinh’nt i.\ not tin rithc <>> 
pri)f)(>situ>n. lo choose fyetween these i.\ 
inipo.s'uble in this real y\ i>rtd of serious ilefi'nse 
tin eats aful yenunu’ environ/nenhil eiuuerns 


St‘cret:ir\ of Defenst' Ricliwrd ( ‘Ikiu \ 
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t'iiKili/xHl hclwccn ;ind 12 Males it) Idsea! Year lOdO. I'his pro^eivss illusiraies ilie emphasis 

DoD has plaeeil on developing workable soluliotis lor sile eleanups in cooperation with oilier 
cogni/.aiit agencies anti ihe public. 

We also have made progress in several relalcd areas under DfIRP; 

• Our rnanai>cm(‘fi! capahiUfics have been strefi^thcned ihmu;^h personnel !rainin}> and 
inipmvemenis lo site tracking, and priority setting tools. 

■ Rescareh and development activities have resulted in better, more cost-effective 
investigation and cleanup technitpies. 

• Waste minimization projects have been completed to reduce hazardous waste generation 
rates at our active installations. 

Through these and other activities, we have made significant headway in building an 
environmental ethic within DoD. The perseverance and commitment of our personnel, from the 
installation level up to this Headquarters, have enabled us to lead the wav amons Federal 
agencies in the investigation and cleanup of our facilities. This continuing dedication to dutv, 
both in the defense of our national .security and in the protection of our environment, will enable 
us to meet the challenges ahead. 

As we make tiie transition from the investigation of our sites to the more costlv cleanup phase, 
we must ensure that our effons are properly focused to obtain the greatest benefit possible for 
our cleanup dollars. Many challenges await us in the upcoming vears. .-Mtlioueh ue have come 
a long way in the .seven years that DFRP has existed, we still have far to go. The course we have 
charted tor the lulure is sound and will ensure the achievement o! our environmental restoratii'ui 
goals. 


The programs and activities presented in this report provide C'oneress and the public a 
comprehensive assessment of our efforts to date aiul our [dans for the tuiure. \V'e look forward 
to working together with all involvctl jiariies in contiiuimg the critical \s(uk conducted thus tar 
under DliR P. 






The Installation 
Restoration Program 




I i ■ 

jf, .i-L 

he Installation Restoration Program (IRP) conforms to the requirements of TheJ^ 
National Oil and Hazardous Substances Pollution Contingency Plan (NCP). 
guidelines are applied in conducting investigation and remediation work in the program,ij 


The initial stage, a Preliminary 
Assessment or PA, is an instal- 
iation-wide study to determine if 
sites are present that may pose 
hazards to public health or the 
environment. Available information 
is collected on the .source, nature, 
e.xtcnt, and magnitude of actual and 
potential hazardous substance 
releases at sites on the installation. 
The ne.xt stop, a Site Inspection or 
SI, consists of sa/npling and anal- 
ysis to determine the c.xistence of 
actual site contamination. The infor- 
mation gathered is used to evaluate 
the site and determine the response 
action neetlcd. Uncontaminated sites 
do nt)l pr(x:eed to later stages of the 
IRP [ir(.K;css. 

Coruaininaiod sites are fully 
investigated in the Remedial 
'Investigation/Keasibilit y .Study or 
RI/KS, The R1 may include a 
variety of site investigative, sam- 
pling. and analytical activities to 
determine the nature, extent, ami 
signi I icance ol coni.inimation Thi- 
liMiN '»l tile e,v alii.ition is to deter 
lume the iisk to the gencr.il jV‘piil .1 
tit'll I't'sed t'% itie ctMil.inim.ilu'ii 


After agreement is reached with 
appropriate EPA and/or state Iregu- 
latory authorities on how the site 
will be cleaned up. Remedial 
Design/Remedial Actionj or 
RD/RA work begins. During this 
phase, detailed design plans for the 
cleanup are prepared ' and 
implemented. 

The notable e.xception to this 
sequence involves Removal Aqtions 
and Interim Remedial AC|tions 
(IRAs). These actions may be con- 
ducted at any time during the' IRP 
to protect public health or control 
contaminant releases to the environ- 
ment, Such measures may inctmic 
pri>viding alicmatc water supplies to 
local residents, removing 'con- 
ceniraiekl sources of c»)ntamintints. 
or constructing structures to pre|Vent 
the spread of contamination. 



EPA has established 
Ranking System (HRS) for 
uaiing contaminated sites based|^^\ , i 
their potential hazard to pu'blfe 
health and the environment 
Rcvi.sed Hazard Ranking "Sysieih 
(HRS2) for evaluation of futurt [i 
sites has been' proposed by EPA > = 
The application of the HRS. ustn^ i ' 
PA/SI data, generates a score 
each site eval|Uated. The score i >. 
computed based on factors such a;s 'H) 
the amount and toxicity of'thc conj- 
taminants pre.seni. their pofcntia'lKl 
mobility in the enVironmeiU. ,the* i > 
availability o\ palhw.jys ft'r hunVar^'’-’ ’ 
expt»sure. ami the proximity ol popt.. 
Illation centers ho the site. ,1 

Hie .NPL IS -a compilation of the' **i''*’^ 
sites scoring or higher hy tlur 

HRS Siicli sites are first prop<>scd.;,i‘-... 
tt'f .\'P1. listingL hollowing .1 piihlii.lr- i 
woinmcnt ivnixl, proposed Ni’lff r 
sites :iu\ fv llisted lin.il i'li llie'k .d 


! ■ 


The Defense Environmental 
Restoration Program 


he Defense Environmental Restoration Program (DERP) was established in 1984 to 
promote and coordinate efforts for the evaluation and cleanup of contamination at 
Department of Defense (DoD) installations. The program currently consists of two major 
elements; 


The Installation Restoration Program (IRP). where potential contamination at DoD 
installations and formerly used properties is investigated and. as necessary, site cleanups 
are conducted 


• Other Hazardous Waste (OHW) Operations, through which research, development, and 
demonstration programs aimed at reducing DoD hazardous waste generation rates are 
conducted. 


DERP is nianagcil centrally hy 
the Office of the Secretary of 
Defense. Policy direction and over- 
sight of DERP is the responsibility 
of the Deputy Assistant Secretarv’ of 
Defense (Environment). Each mili- 
tary service and the Dofen.se Logis- 
tics Agency (DLA) are responsible 
for program implementation at their 
mstallaIion^. 

I'he SuperfutuI Ame^ulment^ and 
Reaulhnn/ation Act of piS(> 
I SARA I provule contmuine author 
ns for the Secretaiy i>t Detense to 
c.irr\ <Mil this progr.iiu iti consult.) 
Sion 'Aith the U.S EnMionineiii.i! 
I 'n 'lection .Agones (I'l’Ai 
!ise < Kdei I^Ssn Su; vr 1 and 

Iniplemenl., 110,1. s,--;- 


Depanment’s Environmental Res- 
toration Program svithin the over- 
all framework of SAR.A and the 
Comprehensive Environmental 
Response. Compensation, and Lia- 
bility Act of 19S0 (CERCLA). The 
Defen.se Appropriations .Act pro- 
vides funding for DERP. 

Prcvunisly, Dl'kP activities 
incluileil Huilding Demolition and 
Deliris Removal (liDDK) and haz- 
ardous ssaste disposal. No 
aciisities liase lx“cn cotuUicieil 
under the (uogr.im siikc i V S~ 
bcs.iuso liighei [’irioriis IKP .md 
I )l IW I'loiovi-. leqmicd itie Imuts 
Sitnii.tlls li.tz.udous dispoN.,; 

. o : . . 1(0 , ui'eiuis luiided ihioueh 


DERP Funding 



Fiscol Year 

DERP funding has grown steadily, from $150 
million in ."Y 3-i :o more lhan $1 billion in FY 9’ 




IRP Activity Leveis 
Have increased 
Significantiy 


The number of installations 
included in the IRP has increased 
steadily since the inception of the 
program. Consistent with the De- 
partment’s worst-first policy, em- 
phasis initially was placed on large, 
industrial facilities with the highest 
probability for contamination. 
Efforts expanded yearly to include 
smaller installations with lower 
hazard potential. In addition, instal- 
lation reassessments initiated to 
satisfy SARA requirements identify 
additional sites not previously in- 
cluded in the program. It is antici- 
pated that Resource Conservation 
and Recovery Act (RCRA) correc- 
tive action permits will continue to 
increase the number of IRP sites as 
these permits are issued to DoD 
installations. 


Irtstallations 



nscat Year 


SitM 



d' 35 69 90 

fiSCj' 


By f-T X9. 14.401 sites at I..S07 
insiallatiims had been identified. In 
FY 90. the.se numbers increased to 
17.482 sites at 1,855 installations. 
The installations added in FY 90 
were small, nonindustrial properties. 
In addition to sites associated with 
these newly added installations, new 
sites were defined at installations 
already in the IRP due to reclas- 
sification of contaminated areas into 
individual sites and inclusion of 
new sites at installations already in 
the program. The recent program 
growth trend has begun to level off 
and is expected to stabilize over the 
next few years. 

The number of installations 
listed on the NFL also increased 
dramatically in FY 90. At the end 
of FY 89, 41 DoD installations 
were listed on the NPL and another 
46 were on the proposed list. By 
the end of FY 90, 89 DoD instal- 
lations were listed on the NPL and 
none remained on the proposed list. 
(Because EPA has divided 6 of 
these installations into 2 NPL list- 
ings each, 95 EXjD installation 
listings appear on the NPL.) 


lAGs Are A Critical 
Step in the Cleanup 
of NPL Sites 


SARA requires that an Inter- 
agency Agreement (lAG) be 
reached between EPA and DoD 
wiihin 180 days after completion of 
the Record of Decision (ROD) for 
each NPL-listcd facility. ThciROD. 
a public document cxplaininglwhich 
cleanup alternatives will be used at 
an installation, marks the comple- 
tion of the RL/FS. The compietcil 
I AG provides a detailed manage- 
ment plan for the effective cleanup 
of the facility. 


The involvctncni of EPA and ‘ jTi: 
Slate authorities in preparing the-» 
lAG ensures thjeir concurrence, and 
therefore, enhances the public credi- 
bility of the course of action taken 
by DoD. The I AG also provides a 
strong management tool for resolv- I i. 

ing issues rising from overlapping 
or conflicting jurisdictions. ^ 

The lAG negotiation process 
involves the applicable DoD com- ' i 

ponent and bcith the EPA regional • ; j 

office and state environmental 
authorities. The identification and 
resolution of issues typically takes 
several months. Once the parties , v 

conclude negotiations, the agree- ‘f 

ment is signed and made available 
for public comment. Comments ; 

received are considered and appro- 
priaie changes are made before the 
agreement goes into effect. Revi- 
sions to four i lAGs were made in 
FY 90 in response to comments , 
received from the public. i 

The Department recognizes the 
advantages of involving all parties V 

well before tlie I AG is required 
(i.e., before the ROD). Accordingly, i ' 

DoD has involved EPA and the 
states in the IRP process from early 
assessment -and characterization 
through final cleanup of the site. 

The Department seeks a cooperative ' 

and collaborative ongoing effort 
with all parties to avoid discovering ^ 
problems late in the process that 
could result in costly delays. The - 

early establishment of good work- i 
ing relationships also resolves , < 
potentially duplicative and possibly '* 

conflicting regulatory requirerneni.s 
governing cleanup, such as those 
that iKCur IxMwcen C1:KCL.*\ and ■ 

RCRA. : ‘ . I 








The nnler in which DuD con- 
diicis IRI’ [irojcct nclivitics is based 
on a policy assigning ihe highest 
priorities to sites that represent the 
greatest potential public health and 
environmental hazards. Top priority 
is assigned to: 

• Removal of imminent threats 
from hazardous or toxic sub- 
stances or unexploded ordnance 
(UXO) 

• Interim and stabilization mea- 
sure.s to prevent site deterioriza- 
tion and achieve life cycle cost 
savings 

• Rl/FSs at sites either listed or 
proposed for the NPL and RD/ 
RAs necessary to comply with 
SARA. 

Anticipating the need to refine 
priorities as the DERP matures and 
a large number of sites simultane- 
ously reach the costly cleanup 
phase, DoD developed the Defense 
Priority Model (DPM). The DPM 
uses RI data to produce a .score 
indicating the relative risk to human 
health and the environment pre- 
sented by a site. The mode! 
considers the following site 
characteristics: 

• Hazani - the characieri.stics and 
conccmraii<ins of contaminants 

• Pailiwa\ - ilic potcniial for ctuv 
taminani transport 

• Rccc[Moi the picM-ncc of 
potcniial icccpli’t'v 

This I isk h.iscd appio.ii h iccogm/cs 
the mipof i,uu V' oi pi. >tc. lui;’ puMu 
hcallli .iiitl ilic cM'.notiir.cni ami 

!ii |p . . i.l. iio:-. .nc 


In PV SO. U)D conijilctcd (level 
opincni (*t the DPM. Dol) solicited 
comments from liPA, the stales, 
environmental organizations, and 
the public. In resfioitse to comments 
received, the model was refined. In 
addition, the model has been auto- 
mated to facilitate scoring, 

DoD component personnel have 
been trained in the u.se of DPM and 
have scored more than 250 sites 
where RD/RA activities could be 
initiated in FY 90. In this first year 
of implemcnlalion. scoring results 
were used primarily to identify 
scoring difficulties and gauge model 
performance. 

In preparation for the FY 91 
program scoring effon. funher 
improvements were made to DPM. 
Most significantly, the methodology 
used to calculate toxicity of con- 
taminants was changed to reflect 
more accurately actual toxicity data. 
Previously, surrogate values were 
calculated relative to the chemical 
be nzo(a) pyrene. In addition, all 


mlonnaiioi) foi coiiiamiiuiii ch.ii.u - 
icrislics contained in ilie DPM 
chemicals data base wa.s updated. 
This update was eondueleil in coop- 
eration with EPA to ensure eon.sis- 
teney in methods. Tlie DPM data 
base currently contains more than 
2S0 chemicals, including cx(>lc»sivcs 
and radiologicals. Other improve- 
ments to DPM include clarification 
of terms and increased user friendli- 
ness of the automated version. 

In the summer of 1990. scoring 
was accomplished for nearly 
sites where RD/RA work couki be 
initiated in FY 91. A quality 
assurance review indicated that .site 
scores were more reliable than last 
year due to increased experience 
with the model and improved 
scoring guidance. Confidence is 
expected to increase each year the 
model is applied. 

The Department has a continuing 
dialogue with EPA and states on 
DPM. During FY 91. DoD intends 
to continue to improve DPM and 
proceed with full implementation. 



Installation Restoration 
Program Status 


he Installation Restoration Program gained signiftcani momentum in FY 90. By the end 
of the fiscal year. H,689 projects were actively underway at sites throughout the nation. 
In keeping with the Department’s worst-first policy, considerable effort has been focused 
on the 89 DoD installations included on the NPL. Sixty-eight of the 296 remedial activities 
implemented to date (removal actions. Interim Remedial Actions, and final Remedial Actions) 
have been at NPL sites. 


IRP Status by Program Phase 



CC^.IPLETE 

U^JDERWAY 

PURJRE 



RVFS 


The end point for IRP sites is 
closeout. A closed out site is one 
where no further actions are con- 
sidered appropriate and no further 
response action is planned 
(NFRAP). NFRAP is a relatively 
new Superfund Program term th,n 
was incorporated into the NCP 
final rule in March 1990. The 
primary criteria for NFRAP is a 
determination that the site does 
not pose a significant threat to 
public health or the environment. 
NFRAP decisions cati be nuule at 
any point in the IRP process, but 


must be documented and may be 
reversed if future information 
reveals that additional remedial 
activities are warranted. 

This year marks the initiation 
of NFRAP as an indicator of IRP 
progress. .At the end of FY 90, 
6,361 sites, or more than 36 per- 
cent. were in the NFR.AP cate- 
gory. Closing out these sites has 
required considerable resource 
e.\penditures and represents sig- 
nificant real progress in the IRP. 


Installation Restoration Program 

Summary of Installations and Sites 
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^Proig^lh’^ 


In June I‘>SS. the Department 
completed negotiation of lAG 
model language for NPL sites with 
EPA. The Office of the Deputy 
Assistant Secretary of Defense 
(Environment) (ODASD(E)) subse- 
quently issued guidance to the com- 
ponents concerning the state role in 
the lAG process. Nationwide, the 
negotiations simultaneously acceler- 
ated. Workshops were held with 
EPA and slate agencies to refine 
site-specific language for the agree- 
ments. Training sessions for DoD 
personnel who will negotiate agree- 
ments also were held. 

Negotiations with state agencies 
revealed concerns, especially re- 
garding funding and jurisdictional 
matters of RCRA versus CERCLA. 
These and other issues are con- 
tinually being discussed to settle 
such difficulties. 

The progress already made is 
evident from the number of lAGs 
signed and nearing completion. By 
the end of FY 89. 19 lAGs had 
been signed for DoD installations 
profxjsed and final-listed on the 
NPL. By the end of FY 90. 51 
l.AGs had been signed covering 
DoD NPL installations. In addition, 
another 31 lAGs were underway. 
Of these. 18 lAGs were near 
ci>mpletion. lotal IRP costs asso- 
ciated with signed lAGs is S.L27 
billion. These costs include pa.si 
IRP costs along with future bud- 
getary estimates for cotttinued in- 
vestigation and cleanup of the sites 
at insiall.uions 'A.hcre an l.\G has 
Iven hnati/cd. 




1988 



1985 



1990 


lAU btatus at 
NPL Installations. 


S<gned lAGs 


lAGs Near Complelion 


J lAG Negotiations Underway 
J No Action 


percent of the Defense Environ- 
mental Restoration Account 
(DERA) costs was developed. This 
procedure was developed through 
lengthy negotiations between DoD 
and the Association of State and 
Territorial Solid Waste Management 
officials, the National Governors’ 
Association, and the National Asso- 
ciation of Attorneys General. Cur- 
rently, only active DERP sites are 
eligible under this program. 

These negotiations resulted in the 
development of a model Defense 
and State Memorandum of Agree- 
ment (DSMOA) (54 FR 31358. July 
2tS, 1989). The DSMOA not only 
addresses state agency support at 
NPL sites, but also outlines the pro- 
cess for work at non-NPL sites. 
Along with non-NPL reimburse- 
ment. the DSNK).\ provides a pro- 
cess for DoD and the stales to 
resolve technical disputes before 
judicial remedies are sought. The 
dispute resolution process is neces- 
sary. as nK>st non-NPl. work shouUl 
not require ain m'H of iurnial 
.igreemcnt to .ucornplisli cleanu('s 
The D.SMOA ,i!s.. iiu Imlcs pro 
\ iMoMs lello. line du' W illmgness o( 
:iu- -a. lie |o ,uv;-pi d’.e Dl’M .1'. 


(USAGE), has been designated as 
the DoD Executive Agent for 
receiving, processing, and moni- 
toring CA applications. Each CA 
covers a 2-ycar period. 

The CA provides funding at both 
the NPL and non-NPL sites within 
a state. The states’ reporting re- 
quirements are minimal and allow 
them to transfer their oversight 
funding between installations. Past 
costs incurred after October 17, 
1986 (the date SARA was enacted) 
also are covered in the CA. Cur- 
rently. past costs at non-NPL sites 
t)nly can be reimbursed throuch the 
CA. 

All states and territories have 
Ivcn contacted and encouraged to 
participate in the DSMO.A prcKcss. 
Favorable rcsp<mses have been 
received from more iliaci 4tl states 
and territories. DoD signed 12 
DSMOAs and 1 1 CAs in FY ‘>0. 
totaling $7.5 million. 

The progrcs.s made tii [-V in 
preparing DSMO.An and C,A> repre- 
sents signiheani achievemeiiis ih.ii 
will enhance civoivrahon among 
l>oD. l-P-\. and st.Ue ,niitior ities 
riie esi.ii'hslnnen! t'l 1 ,A< i ( \ ,ind 

I >S.\U ) A m.st--l- .11’.: liiv- ■[ .C 
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RI/FSs Underway 
or Completed 


Interim RAs Conducted 


Restoration Progress at DoO NPL Installations as of September 30, 1990 


By the end of FY 90, PAs had 
been completed at 16,776 of the 
17,482 identified IRP sites. Sis 
had been completed at 9,625 of 
these sites. Based on PA/SI work 
completed to date, approximately 
65 percent of the Department’s 
sites have been found to require 
further investigation in the RI/FS 
phase. 

By the end of FY 90. RI/FS 
effort.s had been completed at 9 16 
of the sites requiring such inves- 
tigations. RI/FS activities are 
eithercompleleorunderway at 78 
percent of the sites where they are 
needed. A significant increase in 
completitms is evpecteil during 
F'l' 91. 


At the end of FY 90. 4,059 
remedial activities were known to 
be needed at IRP sites. Of|lhese, 
29b had been completed and 
1,191 were underway. During 
FY 90. 428 remedial activities 
were undertaken at 238 installa- 
tions. The number of actions is 
greater than the number of instal- 
lations, as more than one type of 
action was taken at some of the 
installations. i 


i ■■ w. 

The Department made steady’’ 
gains in ihefevaluation and cl^n,- Ti 
up of NPL isites in FY 90, Com- 
pleted PA activities at listed f^PL .“^ij 
installations increased from 83 to 
89. while the number of RI/FSs. 'JL 
underway i'ncreased from 47 -to 
8 1 . Further] the number of instaN.’^ 
lations at which I RAs were talcerv " -i|fr 
increased from 30 to 68 in FY 90 i 

I . . i 

FY90 also saw the completi;on,*, iff] 
of RODs at the following -NipiJ 
installations: Tinker Air Force' 

Base (AFB)jjin Oklahortia, Ogden, 

Defense Depot in Utah, W’esi ^ 
Virginia Ordnance Works; a*hd' • 

Fort Lewisfin Washington. i:(Ai .!■: ® 
ROD had been compleied^for the} 
Concord Naval Weapons Stati^6n| ^1^ 
in FY 89; however, this instaM'a-', 
tion was rernoved from the pro- 
posed NPL in FY 90). This prog- ■ ' 
ress reflects|| the emphasis; D.oD]'’’' I 
places on high-priority IRPjSltes. h ^ 








In s[)i(c <)l ilic i 'i 
rcgisicrcti in nil phn.scs of ihc 
IRP, the mitnhcr of complclccl 
RI/FS ;ind RD/RA ncliviiics rc- 
porlccl is lower ihnn in FY 
This is nol indicalivc of lost 
ground, but cd' improved irnekine 
of actual site progress and the 
resulting reclassification of sev- 
eral sites. 

A centralized I RP status track- 
ing system was adopted by all 
Department components in FY 89. 
The accompanying re-evaluation 
of project status conducted over 
the last 2 years used more strin- 
gent criteria for determining when 
a program phase is complete. This 
resulted in several sites being 
removed from complete status 
and recaiegorized as underway or 
awaiting further action. 


Summary of FY 90 Rigmidial 

Summary for all IRP Installations' 


Type of Activity 

Number of 
Activities 

Number of 
tnslaflation 

Alternate Water 
SupplyA reatment 

14 

11 

Incineration 

6 

3 

Site Treatment/ 
Remediation 

103 

52 

Decontamination 

56 

32 

Waste Removal 

201 

108 

Ground Water 
Treatment 

48 

32 

TOTAL 

428 

238 


Status as of September 30. 1990. 


Installation Restoration Program Status as of September 30, 1990 

Summary by Military Service 









Number of Sites (by Phase) 







PA 



SI 


RI/FS 



RD 



RA 



C 

U 

F 

C 

U 

F 

C U 

F 

C 

U 

F 

C 

U 

F 

Army 

10.447 

5 

7 

4.469 

154 

745 

301 971 

730 

134 

269 

415 

135 

276 

409 

Navy 

2,222 

28 

3 

1.579 

543 

64 

51 750 

531 

8 

20 

1,051 

31 

50 

1.C34 

Air Force 

3.850 

625 

38 

3,320 

566 

126 

557 2.650 

276 

116 

774 

999 

127 

862 

984 

DLA 

257 

0 

0 

257 

0 

0 

7 1 40 

3 

3 

3 

O.; 

3 

3 

95 

Totals 

1 6 . 7 7 6 

65S 

4S 

9.625 

1.253 

935 

9!6 4.511 

1.54' 

..'6 1 

' .0ti6 

2.559 

296 

1.191 

2,57.: 
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I )ul) .wits nni K.-N|nm,sihlc lor (Ik* 
cnnlainiiKiiion ol' the siic. Anolher 
site. West Virginia Ordnance 
Work.s, is an inactive site that is 
Jx:ing remediated as an active site. 

In fy 90. .S5K.6 million was 
spent on activities at former sites. 
TTie following are examples of 
work undertaken by USAGE at 
formerly u.sed properties in FY 90. 


Removal Action at 
Pine Grove Flats, NV 


An old mine shaft in a remote 
part of Nevada was found to con- 
tain metal canisters of chemicals. 
The party that illegally dumped the 
canisters remains unidentified and 
no component of DoD ever owned 
the property. However, labels on 
the canisters indicated that they 
were once Army property produced 
prior to 1 966 for deactivating chem- 
ical warfare agents. After the State 
of Nevada issued a Finding of 


.Alleged Violiihon nn.t Order in 
USACl: ;iml the liiite;Mi nl I.iiiul 
Management. USACii temoveil 
more than 400 canisters from jthe 
30- foot deep mine shaft. Becau.se of 
the mine shaft’s instability, it Jx/as 
unsafe to enter and a fireman’s 
hook had to be used to removej lhe 
canisters. The age of the canisters 
and the corrosive nature of*j the 
chemicals made it necessary to 
repackage all canisters prior to 
transportation and disposal. Negoti- 
ations with the Stale of Nevada are 
ongoing to determine if fuhher 
response activities are required. 


Tank Removal at 
Quonset Point, Rl 


During the winter of 1989-90, 
1 1 3 underground fuel storage tanks 
were removed from the site. During 
the removal operation, a significant 
amount of soil and ground water 
contamination was encountered. The 
Rhode Island Department of En- 


removing cunUimiiuiicd .soil ilowu/i 
to the water lahle, lining ilie hides *|*.-! 
with polyethylene, and backfillingj^' !. 
with clean material. ' 

The State Lf Rhode Island V- 1 
accepted a USAGE counter prqpos-^ <rst| 
al. which resulted ih an RA con-, | 
sisling of backfilling the holes wi’thl f 
the contaminated soil, performing al 
soil gas analysis supplemented by? 
monitoring wells, and, as necessary,’ i| 
installing skimming wells to recover^ 
free product in the ground waieT.r ^ i 
An RI/FS will be conducted to i.. 
determine the | extent of, j environ-**' -.j 

mental contamination and the need , J 
for long-term remediation. 

'■'“■1 V "' 

These negotiations were initiated > • j 
by USAGE, resulting in a substm- ' 
tial savings of $500,000 to the . 
government, while achieving comV^]|^; J 
ptiance with | regulatory require- j ■ J 
ments and maintaining good rela^i dr j 
lions with the Slate of Rhode Island 
regulatory agencies. fi , ■ r.." ^ 





Formerly Used 
Defense Sites 


he Secretary of the Army is the DoD Executive Agent for the implementation of DERP 
at Formerly Used Defense Sites (FUDS). As Executive Agent, the Army is responsible 
for environmental restoration activities under DERP on lands formerly owned or used by 
any DoD components. The U.S. Army Corps of Engineers (USAGE) is responsible for executing 
the FUDS program. Investigation and cleanup procedures at formerly used sites are similar to 
those at currently owned installations. However, information concerning the origin of the 
contamination, land transfer information, and current ownership must be evaluated before DoD 
considers a site eligible for restoration. 


A total of 6,980 FUDS with 
potential for inclusion in the pro- 
gram have been identified through 
inventory effons. By the end of 
90, PAs had been initiated at 3,830 
of the sites, of which 1,461 were 
underway and 2,369 were com- 
pleted. Based on the completed 
PAs, it was determined that 1,588 
sites were eligible and 781 sites 
were ineligible for the FUDS pro- 
gram. Of the eligible sites. 308 
require no further action, but each 
of the other 1 .280 .sites requires one 
or more rcmedial/removal projects. 
Sis had been completed for 110 
projects and were underway for an- 
other 122 projects as of the end of 
FY 90. 

DoD has aircaily funded 60*) 
properties for funher investigation 
ami remedial aciii>n. Uicse activities 
incimlc 450 projects atldrcssmg ha/- 
.irdous or lo'tic waste t HTW ) eon 
t.imin.iUun I'roin tonne:!-, used tin 
di-f.iround '.|itr.n;e ti;--I i.uAs <>i 
Inuitil!-.. ,m.i le.ikiii;.: eh!. : 


and explosive waste (OEW) from 
former target ranges or impact 
areas. Prior to FY 88, 94 BDDR 
projects involving unsafe buildings 
or structures on formerly owned or 
u.sed properties were completed. No 
BDDR projects have been con- 
ducted during the last 2 years. 

USAGE also represents DoD 
interests at NPL sites where former 
properties are located and where 
DoD may be a Potentially Respon- 
sible Party (PRP). Former proper- 
ties that have passed from DoD 
control may have been contami- 
nated by pa.st DoD operations as 
well as by other owners, making 
DoD one of several PRPs. Ongoinji 
US.ACh efforts will determine the 
all(x:ation. if :uiy. of DoD cleanup 
resp^)nsibiliiy, USAGE also cooper- 
ates with ERA. state, and other PRP 
representatives to t'.ieilitaie the 
e lea nil [1 {Uoeess 

M !hr end ot I V | : l-l | >s 

-.v:-:,- !i .1 •.! :i,,- M’l i i,. • 


Status of Activities at 
Formerly Used Properties 



Army IRP Progress 


T he most significant IRP growth among DoD components in FY 90 occurred in the Army’s 
program. This growth was the result of aggressive action taken by the Army to evaluate 
all installations and Army reserve centers. The number of sites included in the Army IRP 
increased from 8,642 in FY 89 to 10,459 in FY 90. IRP activities have been completed and no 
further remedial action is planned at 5,036 Army sites, or almost one-half of the sites in the 
program. 
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Landfill Closure at 
Iowa Army 
Ammunition Piant, I 


in August 1990. the .Army com 
plcicd tin; c.xcavaiion ot'3.5(X) cubi* 
yards ot Icad-coniaminaicil .sod: 
and the constmciion of a I5,(XX) 
cubic \arti clay cap on the landtlll 
riicse .ictions \sere [xrrfonned unde 
.1 k('K.-\ closure plan ih.n wa 

.ippi'"* ed. b\ Id ’A in .Septeiidv 
I'Cs.s The *.ltsco\ef\ ol .ividitiona 


liy the end ol lA oo v^nrk 
ll.id Ivrn i‘i*m['k'!ed .it .dl but 13 




Rapid Resp6h% at 
Valley Forge General 
Hospital, PA 


In May 1990. the presence of 
pesticides and herbicides wa.s dis- 
covered by property owners in an 
unused pan of the hospital complex. 
One month later, the USAGE Rapid 
Response Team overpacked, trans- 
ported, and disposed of approxi- 
mately 10 drums of hazardous 
chemical waste. The Team was able 
to perform a quick removal of the 
chemicals. Local residents were 
pleased with DoD's concern for 
public health and the environment. 


ROD at Hastings 
East Industrial Park, 
NE 


In September 1990, USAGE 
achieved a major milestone when a 
ROD was signed to allow the offi- 
cial cleanup of the contaminated 
soil operable unit at the Hastings 
East Industrial Park, formerly the 
Blaine Naval Ammunition Depot. In 
1991, USAGE will prepare engi- 
neering design documents for incin- 
eration of explosives-contaminated 
soils. 


Removal Action at 
Port Heiden, AK 


More than 8,000 drums and sev- 
eral large-capacity above ground 
arid underground fuel tanks were 
abandoned at Port Heiden Radio 
Relay Site by the Army and the Air 
Force after World War II. The 
remote location of the site required 
large-scale mobilization using 
barges for equipment and living 
quarters before the RA began in the 
summer of 1990. HTW a.s well as 
other regulated materials were 
removed from the site and trans- 
ported to approved disposal facili- 
ties in the continental United States. 
Unregulated wastes were recycled, 
to the extent practical, incinerated 
onsite, or buried in liKal approved 
lamirilis. Irie removal action was 
successfully conqdeted Ivfore the 
winter seas(>n Ivgan. 



Park culminated in the FY 90 signing of a ROD for 
the cleanup of this FUDS. 








Navy IRP Progress 



he number of Navy sites included in the IRP increased slightly in FY 90. An additional. 
222 Navy site.s were added to the IRP last year, bringing the total to 2,253 sites at 
242 installations. IRP activities have been completed at 775 sites, or 34 percent of the 


sites in the Navy program. 
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Echelon II Commands 


Key to IRP Respons*iIitjes: 

[ ] PoTtcy promulgalion 

I Program management 
I Program implementation 
Technical support provided by EFDs 


Navy IHP Organization 



l\-\ completions at Navy sites 
mcreaseil 1 .9S0 to 2.222 

diirme I V ‘M) and SI work was 
completed .it l..‘>79 sites as of the 
i-Hil ol the (iscal year. The number 
-.lU-'- .It '.vhich KI/1-S work was 
. . trotn H) tt> 
r . t;i ! 'i ^t die end >«t tlu* 
:i.. .11 .c.i: K!> -."’ik h.id Ihcm 

'• ■!'. liv' K A 


lAGs were signed covering five 
of the N.ivv's NIM. mstallations m 
FY 90. bringing tlic lot.il mitnK*r ol 
Navy NPl. in'it.illatntns covered b\ 
I.ACiN to eigin Sis have txrcn com 
pleted .It 20 ol ilic Navy's hsteil 
NIM iii>t.ii!,il!oiiN KM'.S .icli'. itie-. 

MM 



The following are examples of 
significant Navy IRP project activ- 
ities conducted in FY 90. 



In October 1990, an agreement 
was signed by federal, stale, and 
military officials to clean up haz- 
ardous waste at Camp Pendleton. 
This marks the first cleanup agree- 
ment in EPA’s western region,,''* 
Cleanup work will include ihe^ 
removal of contaminated material 
from the Marine Corps base, a 
major toxic site and the last large 
undeveloped coastal property in 
Southern California. FieM inves- 
tigations identified several con- 
taminants. including spent oils, 
solvents, pesticides, metals, and 
PCBs; at 22 areas throughout the 
1 2.‘j.0<>)-acrc base. Cleanup costs 
currently arc estimated at 
million 
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SigiiklatAPG 


Im Miirdi IWO. U»L‘ Amiy and 
MI\A siuneil an agiocmciU lo clean 
lip two Siipert'und silos at Aberdeen 
Proving Ground. One o( the sites, 
the Edgewood Area, was used for 
testing and disposal of chemical and 
conventional munitions since 1918. 
The agreement sets schedules, 
assigns responsibilities and provides 
for cooperation and consultation 
with all involved agencies. 


ANAD Ground Water 
Cleanup, AL 


A series of ground water pump- 
out systems have been installed to 
control ground water contamination 
at the Anniston Army Depot 
(ANAD) Alabama. Volatile organic 
compounds (VOCs) were disposed 
of in three areas: the Trench Area, 
the Landfill Area, and the Northeast 
Area. Si.stcen extraction wells have 
been installed in the.se three areas to 
collect contaminated ground water 
which is then treated to remove 


**There is an unabashed willingness to comply with 
environmental regulations at AFG.*^ 

K ■: Senator Barbara Mikulski, Maryland 


Incineration of 
Contaminated Soils 
at Louisiana AAP 


In March 1 990, the Anny com- 
pleted the Incineration of 102,{X)() 
tons of explosives-contaminated 
soils. Revised excavation criteria 
were approved by the State of 
Louisiana and EPA, allowing shal- 
low excavation of the soils from the 
Area P lagoon.s in lieu of deep 
excavation. Because of the high 
concentrations of explosives in the 
shallow soils, these revised criteria 
were estimated to achieve greater 
than 99 percent explosives removal 
while reducing the amount of soils 
requiring destruction. These mea- 
sures resulted in estimated cost 
savings of $10 million. The total 
project cost is approximately $33 
million. 


Ground Water 
Cleanup at 
Sharpe Depot, CA 


Sharpe Depot is using extraction 
welt.s to withdraw contaminated 
ground water and air stripping 
lowers to remove volatile organics 
from the water. Past practices 
involved discharging treated water 
to a canal. However, in September 
1990, the Army began sending the 
cleaned water to a nearby power 
plant for u.se in steam generation. 
This practice has significantly 
reduced problems associated with 
discharging treated water in the 
canal and decreased the use of 
water resources in the area. The 
rate of water supplied to the power 
plant, now 300 gallons per minute 
(gpm). is expected to increase to 
5()0 gpm in 1991. 











Air Force IRP Progress 


he number of Air Force IRP sites increased by almost 30 percent in FY 90 to 4,513 
sites at 315 installations. IRP activities have been completed and no further remedial 
action is planned at 448 Air Force sites. . 


Deputy Assistant Secretary of the Air Force 
(Exwironment, Safety arxJ Occupational Health) 








Air Force IRP Organization 


PA work ha.s been completed at 
3.8M) of the Air Forcc'.s 4.513 IRP 
sites, while SI work has been com- 
pleted at 3.320 sites. .Although the 
Air Force’s rec!as>ificaiion of site 
status resulted m .1 decrea.se in 
Rl/T'S compleiuMiN m FY ‘H). the 
number Mtes nhere RI/t\S work 


Key to IRP Responsajditics: 

[ [ Policy promulgation 

I •SMB Program management 
I dim Program implemcfrtaion 
Technical support 


pleted RD/RA work were registered 
at Air Force facilities in FY W. 
However, more than 500 remedial 
aciivitie.s were initialed, bringing 
the total number of RA.s underway 
or complcteil to 9K9. 


ities are underway at all of the.se 
facilities. Removal actions and 
IRAs have occurred at 28 of the Air 
Force’s NPL facilities. 

The following are examples of 
significant Air Force IRP project 
activities conducted in FY 90. 


ROD at Tinker AFB, 
OK 


Tinker AFB became the first Air 
Force installation to sign an agree- 
ment for cleaning up an NPL site. 
The ROD was approved by EPA. 
along with Tinker AFB and the 
Oklahoma State Department of 
Health. Approximately 100 people 
attended a public meeting held in 
April 1990 to discuss cleanup op- 
tions for the three seginent.N of the 
site. The meeting allowed the public 
an opportunity to ask questions and 
voice concerns regarding the 
intended cleanup alicniaiivcs. 

The proposed cleanup alicniative 
lor the grnuiul water include'* mstal 
lm*e 12'* extraction wells, >.om 




Camp Pendleton cleanup agreements "'...lay the foun- 
dation for the effective working relationships which will 
be crucial to cleaning up these sites expeditiously and in 
a manner fully protective of public health and the 
environment/* 

Daniel McGovern : . 

Region IX Administrator 

; j • . , - . -V . Environmental Protection Agency^ 



Removal Actions 
at Saint Lawrence 
Island, AK 


A PA conducted by the Navy at 
Saint Lawrence Island in 1989 
identified transformers and drums 
containing hazardous chemicals that 
posed a threat to human health and 
the environment. The overall con- 
tamination at the site has resulted 
from spills. leaks at storage areas, 
burial in landfills, and random 
disposal of drums. 

In July 1990, the Navy initiated 
the removal of appro.ximately 1.000 
drums. 30 transformers, and 17 
compressed gas cylinders from the 
site. The cleanup crew was oper- 
ating under arduous condition.s in 
an area where acce.s.s limitations 
required importation of utilities, 
supplies, equipment, and per.sonnel 
by helicopter. Hazardous wastes 
removed from the site were pack- 
aged and airlifted offsite. Transfer 
of these hazardous contaminants 
renuwed the pvitential for immediate 
danger to life and health, preserved 
the delicate arctic ecologs. and 
Ivgari the j'r<vess nl eiu imnment.d 
cleanup m the .irea 


NIROP Ground Water 
Cleanup, MN 


In September 1990, a ROD was 
signed between the Navy, the 
Minnesota Pollution Control 
Agency, and EPA, which will allow 
for the cleanup of contaminated 
ground water at the Naval Industrial 
Reserve Ordnance Plant (NIROP). 
The ROD outlines a two-pha,sed 
plan that calls for the installation of 
five pumping wells, and the con- 
■struction of a treatment plant to 
pump and treat ground water to 
meet federal drinking water stan- 
dards. The selected cleanup plan is 
designed to prevent further move- 
ment of trichloroethcne (TCE) con- 
taminated ground water toward the 
Mississippi River. 


A ROD was signed in September 
19‘J0 to allow for the cleanup of a 
storm water drainage ditch con- 
taminated with PCBs. Remediation 
for the first segment of this non- 
NPL cleanup has been awarded. 
This work includes excavating 
.sediment to bedrock for the first 
2,300 linear feel of the ditch. In 
response to low contaminant con- 
centrations and safety considerations 
due to sinkholes in the unstable 
karst terrain, the Navy has fenced 
the area. Dams have been installed 
to trap sediments. TTie remainder of 
the remediation will include 
removal of sediments where com- 
posite samples indicate concentra- 
tions over 5 parts per million (ppm) 
of PCBs and the addition of another 
gabion dam. Long-term monitoring 
and confirmatory sampling are 
included in the overall ditch 
remediation. 











Defense Logistics Agency 
IRP Progress 




he Defense Logistics Agency (DLA) IRP continued to show steady progress in all 
areas in FY 90. The number of installations and sites in DLA’s program increased 
slightly in FY 90 to 32 sites at 257 installations. IRP activities have been completed and 
no further remedial action is planned at 102 sites^ or almost 40 percent of the DLA sites in the 
program. 


Director, Defense Logistics Agency 
PLA-D) 


Office of Installation Services and 
Environmental Protection 
(DU-W) 



PA/SI work has been completed 
at all of DLA’s 257 sites and R*I/FS 
work is complete or underway at 
147 of the 150 sites targeted for 
such studies. Six remedial act iyi ties; 
are complete or underway at DbA 
sites. 

In FY 90, lAGS' were sigried 
covering two DLA installations 
Tliese were the first I AGs com 
pleted for DLA NPL installations 
PA/SI work has been cornpleted 
and RI/FS activities are underw’ay 
at all three of the DLA.inst'allationsI 
final-listed on the NPL. RcmovalJ 
■actions and IRAs have occurred aij 
one of DLA’s three NPL facilities, 


DelensG Logtslics Agency IflP Organualion 


In July of FY 90. Sharp|C Army 
Depot (AD) was transferred from 
the Army to DLA. making.. Shuqil' 
AD the founh DL,-\ insialiatitm 
listed on the NPL, Because ilie 
.•\miy W.IS responsible for mos: o; 
the work ccmducted ai the .inNi.lt 
Liiion through K>' 90. Slurpe .\dIis 
not inclmtcvl m the Dl.A proer.iMi 
«. ' •unis nresctm-il in liiis re 







Ground Water 
Treatment at 
McClellan AFB, CA 


Invcstlyailon.s iit McClellan AFB 
have revealed ground water conlain- 
inaiion caused by rainwater leachate 
from a 10-acre waste pit area. A 
cap was constructed over the waste 
pits to prevent further leaching of 
contaminants into the ground water. 
A series of extraction wells have 
been installed to pump ground 
water to an onsite treatment plant. 
The plant has been in operation 
since 1987 and currently is receiv- 
ing the pumped water at a rate of 
250 gpm. The treatment system 
consists of air stripping and carbon 
filtration. The treated water is 
released into Magpie Creek; how- 
ever. future plans call for reclaim- 
ing the treated water for industrial 
uses. 


Cleanup Effort Earns 
Environmental Honors 
at Kelly AFB, TX 


Kelly AFB has earned national 
recognition for its efforts in clean- 
ing up a jet fuel spill on the east 
side of the base near Quintana 
Road. Renew AiTierica, a nonprofit 
organization based in Washington. 
DC. that [ironK)tes a safe ami 
healthy etivironmcnt, awarded Kelly 
.M'lt an I'.nwrunmenial Achieve- 
ment Award ccrnficate for the 
(Jumtana Road filoi Jl’--! I-uel 
Reciivery [Voieet. 


riie award s 
the ahdily of . 
:e\tofi-, i>r enhai 
: ill' Mieeess mI 
• vi'<Ne, .i"i! 
I' : A.- -M :l'.- II 


lection r. h.i-.ed on 
projeet to protect, 
ce the env ironineiit 
tie pti*iei I w ,is due 

nuiin- 
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The Pump and Treat System at Williams Air Force Base is currently recovering fuel from 
ground water on a continuous basis. 


Innovative Cleanup 
System at Williams 
AFB, AZ 


Williams AFB is using a new 
aquifer pumping system to treat 
contaminated ground water at the 
site. The .system became operable in 
August 1990, recovering fuel that 
had contaminated ground water 
from a leaking undergnnirul storage 
lank. The tlown-hnlo pumping .sys- 
tem is equipped willr a [iroducl 


pump inlet approximately 13 feet 
above the water pump inlet. Fluid 
levels arc monitored with a pressure 
tran.sducer to en.sure that the Hu id/ 
air interface is maintained across 
the product inlet. David Annis. 
Project .Manager for the .Arizona 
Department of Water Resources, 
oh.servcd a svslem dcmonstraiit>n 
and .stated that the testing and re- 
covery system was impressive, and 
It was obvious that a great deal of 
etton had been put into both de- 
signing the system arul adapting il 
to conditions at [lie site. 


I The Quintana Road project was '\..an environmentally 
I successful program, one that can be replicated... in many 
; communities interested in solving similar environmental 
problems. 


I'iiKi llohson 
K\i*oili\c Director 
l\rtu\v Americii 





other Hazardous Waste 
Program Progress 


he Other Hazardous Waste (OHW) Program, the second element of DERP, examines 
current operations to find cost-effective approaches to DoD’s waste management activities 
and to prevent pollution at the point of generation. Funds are provided to promote DoD’s 
total quality management of hazardous waste initiatives. Such efforts include research, 
development, and demonstration of pollution prevention and hazardous waste management 
technology. This work involves studies of UXO detection and range clearance methods; 
investigation of alternate products, revised specifications, and improved acquisition and operating 
practices; procurement of hazardous waste reduction equipment; information exchange; and other 
environmental restoration and pollution prevention activities. 


In July 1989, DoD published a 
directive entitled “Hazardous Mate- 
rials Pollution Prevention.*’ In this 
Directive, the prevention of pollu- 
tion is emphasized to replace his- 
torical end of pipe solutions. This 
policy requires that hazardous mate- 
rials be selected, used, and managed 
over their life cycle so that DoD 
realizes the lowest cost to properly 
protect human health and the en- 
vironment. The preferred approach 
is to avoid or reduce hazardous 
materials use. With the i.ssuance o( 
this Directive. DoD components are 
recpiired to: 

• liK'iiide uuid.mce on hazardous 
mateiials m all ditecii^es. regu 
l.ilions. inaiuiaK. N['eul ications, 
and oltu” gliul.ltli i- ilovUtnCMls 

• I Jf'.v t.'i- .10.1 111. Hill. im .■Ite. loe 


- Establish adequate reporting to 
track progress in achieving pro- 
gram goals 

• Participate in information c.\- 
change on hazardous material^ 
pollution prevention 

• Cooperate with environmental 
agencies pursuing similar 
objectives. 

The July 1989 Directive aug 
ments extensive waste minimization 
work already underway within the 
.services, especially the logistic'^ 
community. It requires that environ 
tneiilal ci>nccnis Ix" integrated into 
the IX-partmeni's e^eryd.iv work 

In (•■'i' on, y:: iniilion in 

DKKl’ itiiul>> ueiv piovi.K-d i..i 

IMS \ol.iiilr . v..mpl.- . ..I t Ur-A 


Hazardous Waste 
Source Reduction 


The Aircraft Intermediate Main- 
tenance Department (AIMD) at the 
Marine Corps Air Station. Yuma. 
Arizona ha.s reduced its generation 
of liquid hazardous waste by 90 
percent. This was accomplished by 
segregating all sources of con- 
centrated hazardous waste and 
ininimi/.ing ilic amount of haz- 
ardous material u.scd in each pro- 
cess. All rinse water generated by 
.-\IMD shops is analyzed, allowing 
elinun,ition of source conianunation 
iluough pro.,ltu.i suhstitiilion oi 
elungcd o|x*ralion techniques, listi 
mated cost sasmgs |x.t se.u ate 
wi(h a eorresponding 
.inim.il w .isle fediu'tion ot !ilS.(H»t 




Ogden Defense IJ)epoi became 
(lie Hr.si DLA installalton to sign an 
agreement for cleaning up an NPL 
site. EPA Region Vlll, the Stale of 
Utah, and the depot approved a 
ROD for cleanup operations. A 
public hearing was held in July 
1990 to discuss cleanup options for 
both the soil and ground water. The 
meeting provided the public an 
opportunity to voice their concerns 
and ask questions regarding the 
cleanup alternatives. 

Approximately 40 cubic yards of 
soil will be removed and incin- 
erated. A pump and treat system 
with reinjection into the aquifer is 
the proposed remedial action for 
ground w'aier. 


Bioremediation at 
Defense Fuel Support 
Point in Casco Bay, ME 


Biorcmediaiion of soil contam- 
inated with 6,500 mg/kg of JP-5 jet 
fuel began in August 1990. By 
November, concentration levels had 
been reduced by 70 percent. 
.Approximately 600 cubic yards of 
contaminated soil w'as removed to a 
tank dike area where it was fer- 
tili7.ed using nitrogen, phosphorous, 
and pttiassiuiTi. Natural rainfall 
provi<lcd M'il moisture. TIk' soil 
was spread llunK (b itiches) U) 
allow fur maximum oxygen dif- 
fusion into (he soil. 


ii.irlier Litxuator'. d.ii.i had dem- 
■>nsUaicd, die pro-cue ot siillicictu 
popiil.il tons o| )P •' degr.iding b,u- 
■•.•M.I r-; ■ n.tvio:-.. nldi.n- die ;ol 



Through a Consent Order with 
EPA. DLA performed a removal 
action at this privately owned site. 
This site was placed on EP.A's NPL 
during 1989. DLA’s objective was 
to remove the major wastes to 
avoid any potential for public expo- 
sure. Surplus materials had been 
placed at the Arctic Surplus Site by 
the private owners and operators of 
the salvage yard. Most of these 
materials were purchased through 
the local Defense Reuiilizaiion and 
Marketing Office (DRMO), a DLA 
tertiary level field activity. DLA 
became involved at the site because 
of the potential imminent threat to 
public health. 


U\ the ciul ot lA' 90, aciiviiti-s 
ct'iiiplclcd at the site included slag 
ing .L114 1 empty 5.‘>-galloii thuniN. 
sampling and testing 1,878 tut! 
55-gatlon drums, draining and pack- 
aging 676 batteries, excavating 84 
cubic yards of chlordane-contami- 
nated soils and 200 cubic yards of 
lead-contaminated soils, and testing 
and draining 135 transformers. In 
addition, an incinerator was disas- 
sembled and associated dioxin-con- 
laminated materials and soil were 
removed. The waste materials col- 
lected during these activities arc 
being transported to permitted toxic 
waste landfills and incineration 
facilities. 



4 total of 1.878 55-gallon drums were tested at the Arctic Surplus Site in 1990. 







Hawaii Hazardous 
Waste Minimization 
Project 


The Hawaii Hazardous Waste 
Minimization Project is a multi- 
phase venture in which efforts are 
being developed and implemented 
to reduce hazardous waste genera- 
tion rates and off-island disposal 
needs for all military operations in 
the State. Near-term recommen- 
dations have been developed and 
are being pursued at 21 Army. 
Navy, Air Force, Marine Corps, 
DLA, and National Guard instal- 
lations. These near-term measures, 
defined as activities that could 
reasonably be implemented within 
one year, are estimated to result in 
reductions in DoD's waste genera- 
tion rates in Hawaii by up to 28 
percent once implemented. Potential 
savings of almost 5500,000 per year 
are projected for all of the near- 
term measures being pursued. 

The next several phases of the 
project, which is being managed by 
the Navy, will formulate, imple- 
meni, and evaluate long-term waste 
minimization rnea.'iures. The entire 
project is scheduled for completion 
by 1996, 


Asbestos 

Replacement 


.•\ study for aslx*sios replacement 
in packing.^gasket.'i has been initi- 
aic<i and iv-o of the three phases of 
the studv have lx:cn completed. 
I’tuMCal (>araineter and dcirinicnlal 
maieri.d screening tests have been 
vs'inpleted (..iNuaiory testing of a 
lived lest Iiviure lii simulate rotary 
.ind reciprivating hviures acconlmg 
In Navv st.md.iids IS underway 
I in'.iu 1 HIV .ti;Ml(> '(f. MK'lutle aditi 
■ I. 1' :. ■! i; . ti'i- .iiivi ti>lt,i\s on 
!t : . !. .!!•. .It (he < ire.il 

I •. i l •eoi. r I he 


feel that this project has established the DoD as the ' 
waste minimization in Hawaii... We commend 
^your foresight in establishing this project.** 




John C. Lewin,^ 
epaS^n % 


Electroplating 
Metals Recovery 


Naval Aviation Depot, Norfolk 
has developed a successful program 
to reduce cyanide wastewater gener- 
ation in their electroplating lines by 
50 percent. The Depot has installed 
two electrolytic recovery units, one 
on the cadmium-cyanide plating 
line and one on the silver-cyanide 
plating line. These units eleciro- 
chemically oxidize dissolved cya- 
nides in the rinsewaters to produce 
cyanates. Simultaneously, the 
metals (cadmium and silver) are 
reduced to their elemental state and 
recycled to the plating tanks. 
Approximately 99 percent metal 
recovery is achieved. 

The Depot’s goal is to reduce all 
hazardous waste generation by 
exploring additional technologies, 
including recycling of chromium 
rinsewater and scrubber waters from 
a hard chrome plating line, substitu- 
ting for hard chrome plating, con- 
vening from water-base ftlters t»> 
dry filters in paint booths, freeze 
crystallization treatment for metal- 
laden rinse water, and ozone treat 
ment for organic chemicals. 


cleaning and degreasing operations.'4i ^ 
Used solvents are now sent offsite 
and distilled for reuse, reducing; 
costs associated with waste disposal 
and material usage. * 


Hazardous Materials 
Reduction Program 


A:' chemical use reduction prb- 
grani has been established at Tinkeri 
AFB. Oklahoma within the last 
year. This special program reviews . 
the justification and authorization 
for using hazardous materialsibasc- 
wide. Although the program is new. 
it jhas already accom^ished , ?a.^ | 
reduction in the use of some chemt-"*: ’ 
cals by one-third. The program^^s | j 
currently being cxpand^cd ,ib manage I 
ai| chemicals on base bv F>' 9i. 1 


.•\ training program u> eduVaifl 
ifsers in the klentineaiinn, conircjl.! 
■and use of hazardous material- liaJ 

■ also Iven implemenicvi at the Naval 
' Air .Station, WhidN,'y Islarui, ’I'he 
; program ts mtcndcil (o impoiv|' 

■ inventory control hv avouinve "ve: 
viockingot hazardous: iiMleri.iU anil 
by turning in unused uuit'eri.il*. li’ 
miim'K 'or nosspile lev.ile .md leii-r 


M.e d, !■!. 

iven eiMn,:..c.- ; '..i. 

Si.iiioii 'A iiidlv. I 
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Aerobic 

Biodegradation 


Tlic Air fu>rcc l-nginccring 
Service Center is developing n fuM- 
scalc abovegroumi bioreaclor 
capable of treating ground water 
and waste streams contaminated 
with mixtures of chlorinated aro- 
matic compounds. Bench scale 
experiments have shown that it can 
aerobically biodegratle complex 
mixtures of solvents and chemicals 
to non-detectable levels. 

The pilot-scale bioreactor was 
tested at Kelly AFB under a variety 
of operating conditions. The system 
reduced concentrations of various 
solvents from the parts per million 
level down to the parts per billion 
level at a 40-minuie retention time. 
Several chlorinated solvents pre- 
viously considered nonbiodegrad- 
able were readily degraded by this 
system. A second field test is 
scheduled for 1991 to collect addi- 


Chlorofluorocarbons 

Substitution 


rins research is intended lo iden- 
tify aiul validate less or non-ozone 
depleting alternative materials for 
chlorofluorocarbons (CFCs). The 
research includes establishing 
benchmark values for military .spec- 
ifications materials using standard- 
ized techniques for board as.scmbly 
and testing, and evaluating new and 
existing alternative cleaning 
materials using the same procedures 
as benchmark testing. Further 
studies will include testing of a 
terpene-based solvent that does not 
contain CFCs, identifying and quan- 
tifying contaminants in recycled 
CFC cleaning solvents, and deter- 
mining the possible adverse effects 
of ultrasound cleaning on the relia- 
bility of soldering joints and inter- 
nal wire bonds on printed wire 
a.s.semblies. 


Spray«Casting 


The Air Force Fngi nee ring Ser- 
vice Center is developing a spray- 
casiing process to replace 
electroplating operations. Current 
electroplating processes involve the 
u.sc of concentrated, complexed 
metal plating solutions that require 
extensive ventilation and health and 
safety procedures. 

The u.se of this technique will 
provide significant benefits, includ- 
ing the elimination of hazardous 
waste, reduction of health and 
safety problems, and decreased air 
quality problems and ventilation 
costs. Annual savings of $450,000 
associated with material usage and 
waste disposal costs are projected. 
In addition to these benefits, supe- 
rior coating engineering propenies 
(i.e., yield strength, tensile strength, 
hardness, ductility) can be achieved. 
A full-scale demonstration is sched- 
uled at Tinker AFB in FY 93/94. 


tional operating data for use in the 
design of a full-scale system. 







Ground Water 
Modeling 


The Air Force Insliuilc ol Tcch- 
tK)!oi:y's School of Civil Engi- 
neering :uui Services has made 
significant changes to a contaminant 
transport mtxlel used in IRP activi- 
ties to study ground water contam- 
ination. The new model includes 
key physical mechanisms that were 
omitted from the original model as 
a result of mathematical simplifica- 
tions. U can provide more accurate 
outputs for given ground water 
conditions and parameters. The 
model is currently in use at Tyndall 
AFB. 


Depot Hazardous 
Waste Minimization 
(HAZMlN)Technology 


DoD depot operations involving 
equipment maintenance generate 
hazardous waste as the result of 
painting, paint removal, cleaning, 
and plating processes. New tech- 
nologies to decrease the amount of 
waste produced are needed because 
of the high cost, future liability, and 
potential increased restrictions on 
current treatment and disposal 
methods. To achieve these objec- 
tives, the Army is evaluating sev- 
eral measures, including using high- 
efficiency paint application systems 
to decrease air emissions, extending 
the bath lives of chemical paint 
stripping formulations by filtration, 
and reclaiming and reusing plating 
solutions through the use of electro- 
dialysis. These test programs are 
being conducted at Sacramento 
(CA), Letterkenny (PA), and 
Corpus Christ! (TX) ADs. 


In Situ Field 
Bioindicator Systems 


Tlic Navy currently has no reli- 
able system that can be used to 
routinely monitor and quantify 
environmental impacts at con- 
taminated sites. To belter assess 
such impacts on the marine envi- 
ronment and establish a clear causc- 
and-effcct relationship with haz- 
ardous wastes of concern, the Navy 
is developing a system to allow 
physical and chemical measure- 
ments to be conducted simul- 
taneously with measurements of 
biological response in the field (in 
situ). The system is planned for use 
in a variety of environments to 
address various Navy environmental 
problems. 


In Situ Vitrification 


In situ vitrification (ISV) is a 
thermal process that converts con- 
taminated soil and waste into a 
durable product containing glass in 
crystalline phases. In this process, 
the soil is heated to a molten stage 
and allowed to cool to the final 
vitrified product. ISV is designed to 
retain or immobilize heavy metals, 
other organics, and radionuclides in 
the glass structure and to destroy or 
capture organics in an off-gas treat- 
ment system. 

Bench- and pilot-scale ISV tests 
were conducted at Arnold ,-\FB to 
lest the removal of coniamlnantN 
pre.sent iri soils at the base fire 
training area. In this demonstration, 
inorganics were effectively retained 
within ihe melt and percent of 
the organics m the soil vsere 
destroyed, wnh an iivcrall desiruv'- 
lion ami removal efticiency ol 
percent .A full-scale rcmcdi.itioo .it 
.Arnold AP-’B schedtiieJ !" Pv n:i 
m !‘"il 



Considcrjble eMons jrc seinq cipended m jeve/oping improved models lor predicting 
:.'te of cc'r.'.j.'— ■•i.i.von m ground vk.j.'i*' 







Research, Development, 
and Demonstration 


radilional approaches to hazardous waste site cleanup may not be permanent or 
cost-effective solutions. These approaches can require large capital outlays and 
operating costs and may merely move the problem from one location to another. DoD is 
working to identify and develop permanent cleanup technologies and innovative waste site 
investigation techniques that will be efficient and cost-effective. In addition, significant effort is 
being focused on the development and testing of methods to reduce the generation of hazardous 
wastes at DoD facilities. While these efforts require large financial commitments upfront, the 
potential future cost savings are enormous. 


In FY 90, DoD inve.stcd approxi- 
mately S47 million of Environ- 
mental Restoration Account funds 
in Research. Development, and 
Dcmotislriiiion (RD&D) of cleanup 
technolo*:ics and ha/.ardou.s waste 
minimi/.atirm. 

RD&.D efforts arc coordinated 
hy an Installation Restoration 
rechnoloiiy Ci'ordinatini: Group 

tlRTCG) which consists of repre- 


scntative.s from each component. 
The IRTCG encourages improved 
communication among the com- 
ponents to ensure the most effective 
po,ssible use of limited RD&D 
funds. In addition, a DoD/EPA/ 
DOE working group established in 
1985 addresses the cost of hazard- 
ous waste cleanups, evaluates inno- 
vative technology needs, and devel- 
ops a coordinated approach to the.se 
efforts. 


The following examples of re- 
cent RD&D projects demonstrate 
the progres.s made by DoD and 
illustrate the potential beneHts of 
well-directed research work. 


Composting of 
Explosives- 
Contaminated Soil 


.A full-scale pilot demonstration 
is underway at Umatilla Amiy 
IX'poi. OR. to optimize the com- 
posting of explosives-contaminated 
.soils. Tests are being conducted to 
reduce treatment time, identify 
different comp<)st amendments, and 
fiiul the least expensive materials to 
;uld to the compost system. 
mechanical comfiostcr. approved tor 
rise Willi e\['loMvcs conl.imm.ilcd 
soil li.i'. Ivcn pnvnri'd .in>! ^^lll 





Hot-Gas 

Decontamination 


Tlic U.S. Anny Toxic ami 
Hazardous Malerials Agency 
(USATHAMA) conducted a pilot 
study to determine the operating 
conditions required to effectively 
decontaminate ex plosive s- 
contaminated equipment. Previous 
pilot studies showed that sinjclural 
components can be decontaminated 
using a heated gas to thermaliy 
decompose or volatilize explosives, 
with subsequent incineration of the 
off-gases. The compounds evaluated 
in this study were trinitrotoluene 
(TNT) and ammonium picrate. Test 
items included piping, motors, 
powder Iwxes, and sewer lines. The 
hot-gas proces.s was effective in 
treating items contaminated with 
TNT and ammonium picrate. 


USA in AM A i.s cv;itu;»inu: the 
|irt)cesN lo tictcmiinc ii.s olfcctiw- 
ness nil items cnntaminaied with 
chemical agents and other energetic 
and pyrotechnic materials. 


Hydroblasting 

Wastewater 

Recycling 


The Naval Civil Engineering 
Laboratory conducted field tests of 
a recycling system to reduce the 
volume of hydroblasting wastewater 
generated at the Naval Shipyards. 
Hydroblasling uses a sodium nitrate 
solution to remove the soft deposits 
on boiler tubes and other parts of 
ship boilers. 


field testing showed liiai hytiro- 
htasiing wastewater can be recycled 
nine times without adversely 
affecting boiler tube cleaning opera- 
tions, potentially reducing wa.sic- 
water generation by 90 percent and 
resulting in a 2.7 million gallon 
reduction in wa.stewatcr generation 
at Naval Shipyards. A.ssociated dis- 
posal costs can be reduced by 
almost $8 million with .system 
implementation and the remaininc 
10 percent of the wasiestream 
treated to meet sewer di.scharize 
requirements. A portable hydro- 
blasling wastewater recycling unit is 
scheduled for implementation 
testing at Pearl Harbor Naval Ship- 
yard in 1991. TTe technology will 
then be available to other Naval 
Shipyards and Shore Intermediate 
Maintenance Activities. 






Site Charac^irijE^i^^^ 
and Analysis 
Penetrometer System 


The Amiy h;is ilcvcl<>|x;ci a siaic- 
of-the-an Site Characterization and 
Analysis Penctrotnelcr System 
(SCAPS) for use in mapping areas 
of soil and ground water contam- 
inaiion. The SCAPS is mounieu on 
a uniquely engineered truck 
designed with protected work 
spaces 10 allow access to toxic and 
hazardous sites. The SCAPS 
screening penetrometers are 
equipped with sensors that can 
determine physical and chemical 
characteristics, strength, electrical 
resistivity, and spectral propenies of 
soils. 



The 


samples and exploration of subsurface conditions at contaminated sites. 


During initial Held testing 
performed in July through Septem- 
ber 1990, the SCAPS equipment 
successfully delineated petroleum, 
oil. and lubricant contaminated 
zones at Jacksonville Naval Air 
Station and Tyndall AFB. Major 
development effons are currently 
being directed toward the protluc- 
lion of sensors capable of detecting 
solvents and hydrocarbon products 
at low levels, explosives wastes, 
and toxic and hazardous metal 
wastes. The goal is to produce 
sensor systems that respond rapidly 
to the presence of specific con- 
taminants at low levels in soil. This 
effort is being jointly funded by the 
Army, Navy, and Air i^)ree. 


Toxicology 

Demonstration 


Three sites at the Naval Air 
Station, Whidbey Island, are being 
investigated for toxicological 
impacts on wildlife and the environ- 
ment. TJie study is being conducted 
by the Institute of Wildlife and 
Environmental Toxicology at Clcm- 
.son University, where analytical 
samples collected from the ongoing 
field work arc being analyzed. 
Radio transmitters have been 
attached to one adult female and 
three juvenile Northern Harriers to 
document feeding and foraging 
activities. Heron nestlings have also 
been identified and colony breeding 
and nesting activities are Ixring 
monitored. A prf)gratn review and 
work.sbop was coiulucted m .August 


Fluidized Bed Paint 
Stripper/Degreaser 


The Army is evaluating the 
feasibility of using a healed fluid- 
ized bed of. aluminum oxide to 
remove paint and grease from tac- 
tical equipment parts at main- 
tenance depots. Production scale 
testing is being conducted at Red 
River (TX) and Lcticrkenny (PA) 
ADs. The fluidized bed system can 
substantially reduce the generation 
of hazardous waste and provide a 
safer work environment. Close 
coordination is being maintained 
with the .Air Fierce ami Navy during 
this test program 
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Training of DoD Personnel 
in DERP Activities 


he Defense Environmental Restoration Program requires a team effort to complete 
effectively its varied and complicated tasks. This is especially true in the IRP portion of 
the program. DoD has implemented training programs so that personnel can effectively 
manage various aspects of the cleanup process. The following are examples of courses of 
instruction provided in FY 90. 


Health and Safety 
Training 


DoD personnel who may be 
exposed to hazardous substances 
through their work in the IRP are 
routinely provided training 
regarding safe Of>erating practices 
while working in areas of potential 
contamiitation. use of personal 
protective equipment, and the oper- 
ation of contaminant monitoring 
systems. Tliis training fulfills the 
requiromenl.s ot the Occupational 
Safely and Health .\ct ami helps 
assure the safely of DoD personnel 
working at IRI’ ''lies. 


DLA DERP Training 


During FY 90, DLA personnel 
participated in a variety of training 
programs to improve their effective- 
ness in managing DERP. Several 
DL.*\ environmental officers 
attended EPA courses on Rl/FS 
procedures and DoD-sponsored 
courses on DPM use. The DL.-\ 
Office of Installation Services and 
Envinmmemal l^rotection FY ^,K) 
conference included several bhvks 
ot instruction on the DERP. .All 
DL.A environmental officers 
aiiended these sessii.Mis. 


DERP Training of 
USAGE Personnel 


USAGE is conducting response 
activities under both the FUDS and 
IRP portions of DERP. Courses to 
meet training needs are taught by 
inhou.sc USAGE instructors. 
USEPA contractors, and contractors 
under the sp>onsorship of the Pro- 
poneni Sponsored Engineer Corps 
Training (PROSPECT) . Program, 
These courses are de.s'igncd to 
enhance the technical skills needed 
to accomplish the hazardous waste 
mission. Topics include envirqu- 
mcnUil laws anti rcgulaiions, safety 
atui health ftir hazardous waste 
sites, air surveillance for hazardous 
materials, risk assessment guiilance. 
haza.rdous materials treatment tech- 
nology. groum) water invesiigaiions. 
sampling for hazartlous materials'.' 
and radiation safely During FY fxi. 
iC'FUS A( '[■. emptoyues imolvci! in 
DF K I’ s;i< I. usnI II 1 1 \ Cl >1 npleU'it these 






The Anny, in coordinaiion wiih 
EPA, Region IX. California Depart- 
menl of Health Services, and Cali- 
fornia Regional Water Quality 
Control Board, has conducted an 
Engineering Evaluaiion/Cost Analy- 
sis (EE/CA) evaluating the use of 
zinc-laden sediments from the 
Riverbank Amiy Ammunition Plant 
(RBAAP) as an agricultural soil 
amendment. Sediments with ele- 
vated levels of zinc have accumu- 
lated in the RBAAP evaporation/ 
percolation ponds from past plant 
operations and waste treatment 
techniques. 

Under the RBAAP lAG. the 
contaminated .sediments are required 
to be addressed because of the pres- 
ence of zinc in excess of the Total 
Threshold Limit Concentration 
(TTLC) criteria, as defined under 
Title 22 of the California Code of 
Regulations. 

The EE/CA recommends the use 
of the zinc-rich sediments as a soil 
amendment on zinc-deficient agri- 
cultural land. When applied in 
agronomical ly appropriate amounts, 
the zinc in the sediments w'ill 
enhance the agricultural produc- 
tivity of the soils. Coincidentally, 
zinc deficiency is by far the most 
important micronulricnt problem in 
C'aiifoniia soils. Specifically, agri- 
cultural soils in ilic Riverbank area, 
and extending thnnighmii the area^ 
ol eastern Stanislaus and eastern 
.Mercctl ('ouniies and southern San 
Jo.ujuui County, are considered lo 
ly; .imong ttie most /inc-ieNpoiiMM- 
^o||^ in ilic .Slate 


lni|>lemenlalioii ol this irmoval 
and Mill aincnilmcni action, sclicd 
tiled tor I dO 1 . coni[>lies wiiti lyiHi 
the letter and the s[)irii of die NCP 
by “promoting treatment versus 
nontreatmeiu options and use of 
innovative technologies." U.se of 
the .sediments as a soil amendment 
will both remediate the con- 
taminated site and provide a bene- 
ficial source of critical plant nutri- 
ents to enhance the productivity of 
the familand to which it will be 
applied. 


Antifreeze Recycle/ 
Substitution 


A study has been initiated by 
DLA to evaluate the substitution of 
antifreeze. Antifreeze is not regu- 
lated as a hazardous waste under 
RCRA, but is regulated by some 
slates. The study includes screening 
possible aliemalive materials and 
evaluating three commercial recy- 
cling systems. It is intended to 
reduce the large quantities of anti- 
freeze waste costs associated with 
waste disposal and material pur- 
chase costs. 


Assiisment 

Demonstration 


Estimating the ri.sk posed by 
contaminated marine sediments 
based on laboratory chemical anal- 
yses only has proven inadequate. To 
predict the environmental impact 
without overestimating or under- 
estimating the scope of remediation, 
an integrated risk assessment that 
incorporates biological assessment 
techniques with chemical techniques 
may be the best approach. 

This demonstration will support 
two programs, including the assess- 
ment of the Aquatic Hazardous 
Waste Site at the Naval Air Station 
Nonh Island and the monitoring of 
contaminated sediments at the 
Naval Station, San Diego. It will 
integrate existing techniques at 
these two sites lo provide the Navy 
with a multidimensional approach 
to as.sess the chemical and bio- 
logical implications of contami- 
nants in marine sediments. Standard 
protocols will be developied for 
risk assessments and data 
interpretations. 





Program Funding 


O n FY 84, Congress consolidated and expanded DoD programs to clean up hazardous waste 
in a separate appropriation entitled the Defense Environmental Restoration Account 
(DERA), under the Defense Appropriations Act. This has allowed the Department to 
accelerate the work and add research and other components to DERP. More than 84 percent of 
DERA funds have been allocated to the IRP since FY 84. In FY 90, 96 percent was expended 
in the IRP portion of the program. This heavy emphasis is expected to continue in FY 91 because 
of the growth in these high-priority requirements. The FY 91 DoD Authorization Act provides 
$1.1 billion in DERA funding. 



The Depanment has estimated 
the total cost of future DoD IRP 
activities at installations and for- 
merly used properties to be 
S9 billion (baseline) to S14 billion 
(adjusted) in FY 87 dollars. The 
bulk of this funding is for the more 
costly RD/RA cleanup phase of the 
program. 

The baseline cost estimate was 
developed from information on site 
cleanup requiremenLs that is 
currently available. The adju.sied 
cost estimate includes projections 
for sites where extensive data 
collection i.s underway. Once this 
work is complete, a better dehniiion 
of the Mies thai aciualK require 
cleanup wd! be pos.sible 

Cleanup standards also remain 
unccnain. Some agreements for 
remedial action at NPL installations 
have noi been reached wiih HP\ 
and state agencies. DoD will review 
the li'l.il program eosi estmi.iie 
pel i< >»!k .il K as ilie (Moe.ia" ‘n.mi’ • 
am! mh'f iii.iln'i', '■ 
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bpii/l tralhing^^ ' 


To pfcp:irc rcmctii;il projccl 
tiKUKigcrs for scoring sites for llic 
FY ^)i program. DoD tievdoped an 
intensive two-rhiy I3(’M training 
class. The class includes explana- 
tions of llie model components, data 
input re(]uircments, and hands-on 
scorirtg experience using the auto- 
mated DPM. Approximately 150 
DoD personnel attended classes 
held in various locations throughout 
the United States in FY 90. These 
personnel scored nearly 300 sites 
where remedial design/action is 
planned for FY 91. 


Defense 
Environmental 
Restoration Training 


In late FY 90, a contract effort 
was initialed to study the full spec- 
trum of training requirements in 
DERP. The first phase calls for a 
needs assessment of all key indivi- 
duals involved in DERP activities. 
Particular attention is being given to 
installation commanders, directors 
of engineers and housing, environ- 
mental cnr)rdinators, onsite workers, 
and DERP project management 
ofticers. Additional efforts include 
identifying training that curremlv 
exists iliat can be directly or 
indirectly used to meet DoDs 
needs. Follow-on work will include 
developing and testing a project 
manager's course tor new 
employees working ^Milim the 
.'\nn\ system. 


Environmental Law 
for the Non-Lawyers 




DPM training prepares IRP project managers to score sites being considered for remediation. 


relevant to decisionmakers involved 
in the remediation process. Topics 
included: CERCLA; RCRA; SARA; 
the Historic Site Preservation Act; 
the Clean Air Act; the Endangered 
Species Act; the National Environ- 
mental Policy Act; Fiscal and con- 
tracting laws pertinent to environ- 
mental issues, an introduction to 
law, legal research, and civil proce- 
dure; sovereign immunity; enforce- 
ment mechanisms; and personal 
liability. 


IRP Training of Air 
Force Personnel 


An installation restoration course 
offered by the Air Force Institute of 
Technology at Wright -Patterson 
.'\FB. Dayton, Ohio has proven verx' 
successful. More than 2(X) engi- 
neers. lawyers, public affairs per- 
sonnel, and bioenvironmental eruii- 
tK'crs have Ivren trained. Tfiis 
course provides an overview of Air 
Force |x)licy and management guitl- 
.UKC. hyilrogcology, community and 
regulaiors' relationships, interagenev 
.igiecmcnts. and cleanup case histo- 
nes n)e course is offered four 
iiMifs .1 sc. II .itu! It Is .iniicip.ilcil 

di.i! .'\ci htn imhs ulii.tls ■.Mil Iv 
•• • ! !•■ ! 'I •* 


DERP Training of 
High-Level Personnel 


In the spring of 1990. the Air 
Force established an environmental 
course for their commanders and 
general officers. This intensive one- 
week course challenges senior lead- 
ership to become the drivers for 
preparing schedules for cleaning up 
sites on their installations, devel- 
oping a team approach with regula- 
tors for site cleanup, and estab- 
lishing a working relationship with 
community leaders. This course will 
be offered four times in FY 91. To 
date, more than 60 senior leaders 
have attended the course and it is 
anticipated that over KK) individuals 
will attend in FY *M. 








NCI’ 

NIKAI’ 

NIROM 

Nin. 

National Oil and I (a/ardoiis Snbstancos INdlinum Contiiu:cik.y Idan 
No I’lirtlicr Response Action is Planne<! 

Naval hulusiria! Reserve Ordnance llatn 
National Prit)ritics List 

ODASD(li) 

OEW 

OHW 

OlTicc of the Deputy Assistant Secretary of Defense (Environment) 
Ordnance and Explosive Waste 
Other Hazardous Waste 

PA 

PCB 

PPM 

PRP 

Preliminary Assessment 
Polychlorinated Biphenyl 
Pans per Million 
Potentially Responsible Party 

RA 

RCRA 

RD 

RD&D 

RI 

ROD 

Remedial Action 

Resource Conservation and Recovery Act of 1976 
Remedial Design 

Research, Development and Demonstration 
Remedial Investigation 
Record of Decision 

SARA 

SI 

Superfund Amendments and Reauthorization Act 
Site Inspection 

TCE 

Trichloroethene 

USAGE 

UXO 

United States Army Corps of Engineers 
Unexploded Ordnance 

voc 

Volatile Organic Compound 


List of Acronyms 


AD 

AFB 

ANAD 

APG 

BDDR 

CA 

CERCLA 

CFC 

DERA 

DERP 

DLA 

DoD 

DOE 

DPM 

DRMO 

DSMOA 

EPA 

FS 

FUDS 

FY 


CPM 

HRS 

IVVW 


Army Depot 
Air Force Base 
Anniston Army Depot 
Aberdeen Proving Ground 

Building Demolition and Debris Removal 

Cooperative Agreement 

Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980 
Chlorofluorocarbon 

Defense Environmental Restoration Account 

Defense Environmental Restoration Program 

Defense Logistics Agency 

Department of Defense 

Department of Energy 

Defense Priority Model 

Defense Reutilization and Marketing Office 

Defense and State Memorandum of Agreement 

Environmental Protection Agency 

Feasibility Study 
Formerly Used Defense Sites 
Fiscal Year 

Galhnis per Minute 

Ha/.artl Ranking System 
lla/ardous or Foxic Waste 


lAG 
IK A 
IRK 

IK IX ( i 
iS\ 
l\ I) 


Interagencs' Agreement 
Interim Remedial Action 
Installation Restoration Kn>gram 

InstallatM'ii Restoration TeehiKilogv ( ’oonimaiinc (Iroup 
III Sun \'itrification 
l< Mt \ ,i['. *; I K-j'i »si! ion 



SUMMARY OF 


ENVIRONMENTAL RESPONSE ACTION 
AND COSTS FOR THE 
FIRST ROUND OF BASE CLOSURES 


mi BASE CLOSURE /REALIGNMENT 
ENVIRONMENTAL RESPONSE ACTIONS 
•;$000) 


CATESOPy/DESCRiPnON 

PRIORITY 

LOCATION 

STATE 

FY 1551 

FY 1992 

FY 1993 

RI/F5 

lA 

ALABANA AAP 

AL 

425 

0 

0 

RA 

lA 

ALABAHA AAP 

AL 

10125 

12771 

100 

RI/FS 

lA 

PUEBLO AD 

CG 

71a5 

750 

300 

RA 

lA 

PUEBLO AD 

CQ 

350 

2500 

3000 

RI/FS 

lA 

iJHATILLA AD 

OR 

2700 

4200 

600 

RA 

lA 

UNATILLA AD 

OR 

400 

6000 

9700 

RI/FS 
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CHAPTER 12 

REAL PROPERTY CONTAMINATED WITH AMMUNITION AND EXPLOSIVES 


A. SCOPE 


This chapter contains particular policies and procedures necessary to 
provide protection to personnel from accidental injury as a result of con- 
tamination of DoD real property by anomunition and explosives. It requiries 
identification and control measures that are in addition to, not substitutes 
for, those generally applicable to DoD real-property management. Contamina- 
tion as used in this chapter refers in all cases to contamination with ammuni- 
tion and explosives. 

B, POLICY 


I 1. Every means possible shall be used to protect members of the general 
public who may become exposed to hazards from contaminated real property 
currently or formerly under DoD ownership or control. 

2. Permanent contamination of real property by final disposal of ammunition 
and explosives is prohibited. This prohibition extends to disposal by land 
burial; by discharge onto watersheds or into sewers, streams, lakes, or water- 
ways. This policy does not preclude burial to control fragments during author- 
ized destruction by detonation, or disposal by dumping in deep water in the 
open ocean when these procedures are authorized by the DoD Component concerned, 
and compliance with applicable statutes and regulations relative to environ- 
mental safeguards is ensured. 

3. DoD real property that is known to be contaminated with ammunition 
and explosives that may endanger the general public may not be released » 
from DoD custody until the most stringent efforts have been made to ensure 
appropriate protection of the public. Some contamination is, however, so 
extensive that removal of the hazard is beyond the scope of existing tech- 
nology and resources. Such properties shall be retained until rendered 
innocuous . 

C. PROCEDURES 

1. General . Some DoD real property is contaminated with ammunition and 
explosives due to its use as manufacturing areas, firing and impact ranges, 
and waste collection or disposal areas including pads, pits, basins, ponds, 
streams, burial sites, and other locations incident to such operations. 

2 . Identification and Control 


a. Permanent records, including master planning installation maps, 
shall identify clearly all areas contaminated with ammunition and explosives, 
and shall be maintained by each DoD installation. These records shall indicate, 
to the extent possible, positive identification of the ammunition and explosives 
contamination by nomenclature, hazard, quantity, and exact locations. If the 
installation is inactivated, the records shall be transferred to the office 
designated by the DoD Component concerned to ensure permanent retention. 
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b. AIL contaminated locations shall be placarded appropriately with 
permanent signs that prohibit entrance of unauthorized personnel. These 
signs shall be multilingual, when appropriate. The DoD. Component concerned 
shall ensure periodically that such signs are restored and maintained in a 
legible condition. 

c. Active firing ranges, demolition grounds, and explosives test 
areas shall be assumed to be contaminated with unexploded ordnance explosive 
material and shall be controlled accordingly. 

3 . Land Disposal 

a. Plans for leasing, transferring, or disposing of DoD real property 
when ammunition and explosives contamination exists or is suspected to exist 
shall be submitted to DDESB for review and approval of explosive safety aspects 

b. DoD Component correspondence or reports of contaminated excess real 
property shall state the nature and extent of such contamination, location of 
contaminated lands and improvements, any plans for decontamination, and the 
dxtent to which the property may be used safely without further decontamination 

c. When accountability and control of real property contaminated with 
ammunition and explosives are transferred among DoD Components, the action 
shall be accompanied by a like transfer of the permanent records of contamina- 
tion . 


d. Accountability and control of real property contaminated with 
ammunition and explosives may not be transferred to agencies outside the- 
Department of Defense and the accountability for such contaminated real pro- 
perty shall remain vested in the Department of Defense until the property has 
been rendered innocuous. By innocuous, it is meant that it is reasonable to 
assume the real property is not contaminated with live ammunition or ex- 
plosives to an extent that constitutes an unacceptable risk to the general 
public. When real property is reported to the disposal agency General 
Services Administration (GSA) after decontamination, information to indicate 
the nature and extent of the original contamination and the decontamination 
methods used shall be enclosed with the report of excess with the requirement 
that they be entered in the permanent land records of the civil jurisdiction 
in which the property is located. 

e. Limited-use outgrants may be arranged with other federal agencies 
for compatible use of contaminated real property such as wildlife refuges, 
safety zones for federal power facilities, or other purposes not requiring 
entry except for personnel authorized by the DoD Component concerned. These 
outgrants shall include all restrictions and prohibitions concerning use of 
the property to ensure appropriate protection of both DoD personnel and the 
general public. 

4 . Decontamination Methods and Use Restrictions 


a. Surface Clearing . Visual inspection and electronic detection in- 
struments shall be used to Locate and remove unexploded ordnance located at 
or very near the surface. Later use of the real property shall be restricted 
to activities that do not require excavation of the surface such as wildlife 
preserves, sanitary land fills, and livestock grazing. 
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b. Minimum Depth . A minimum depth shall be used where scarifying 
the area is both possible and allowable. Mechanical procedures such as rake 
or windrower to a 6-inch depth' may be used and followed up with magnet and 
rock picker. This procedure will clear the area of all metal fragments and 
unexploded ordnance on the surface or buried within the scarifying depth. 

Later use shall be restricted to activities requiring minimum disturbance of 
the surface such as limited agriculture or tree fanning. 

c. Specified Depth . Unexploded ordnance shall be removed to a depth 
below which any future soil disturbance is expected to be performed by the 
general public. Real property decontaminated by this method may be released 
for unrestricted use to the depth cleared. The reliability of this method is 
dependent upon: 

(1) A determination of the penetration characteristics of the 
unexploded ordnance known or suspected to be present in the soil to be decon- 
taminated . 

(2) Testing of candidate detection instruments in the specific 
geographical, geological,, and physical features present to determine reliable 
depth of detection for the types of ordnance suspected. An example of such a 
test is contained in DDESB TR 76-1 (reference (^)). 

r 

d. Any clearance certification shall list the known or suspected 
contaminates, the method of decontamination used, and restrictions, if any, for 
future use to include maximum safe depth of soil disturbance or excavation. 

D. MINERAL EXPLORATION AND EXTRACTION 

1 . Ammunition and Explosives Facilities . 

a. Mineral exploration and drilling activities are to be separated 
from ammunition and explosives operating and storage facilities by public 
traffic route explosives safety distances provided there is to be no occup- 
ancy of the site by personnel when the exploration or drilling is completed, 
and by inhabited building explosives safety distances if occupancy is tb 
continue when exploration or drilling is completed^ If toxic chemical agents 
or munitions are present, public exclusion distances must be maintained to 
the exploration or drilling activities. Examples of exploration activities 
are seismic or other geophysical tests. Examples of drilling activities are 
those for exploration or extraction of oil, gas, and geothermal energy. 

b. Mining activities are to be separated from ammunition and explo- 
sives operating and storage facilities by inhabited building explosives 
safety distances. If toxic chemical agents or munitions are present, public 
exclusion distances must be maintained to the mining activities. Examples of 
mining activities are strip, shaft, open pit and placer mining which normally 
require the presence of operating personnel. 


s.-irst Amendment {Ch 1. 3/19/S6) 
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2. Contaminated Lands . Exploration, drilling, and raining are prohibited 

on the surface of explosives or toxic chemical agent contaminated lands. * 
Exploration and extraction is permitted by directional (slant) drilling at a * 
depth greater than 50 feefe» beneath the explosives contaminated land surface * 
or by shaft mining at a depth greater than 100 feet beneath such land surface. * 

iz 

3. Safety Review of Exploration and Extraction Plans . Military Depart- * 
ment approved plans for mineral exploration and extraction on land that is in * 
proximity to ammunition and explosives facilities or land that is contami- * 
nated or suspected to be contaminated with explosives must be forwarded to * 
the Chairman, DDESB for safety review and approval. Submission will include * 
information necessary for explosives safety evaluation consistent with sub- * 
section C.3. above. Relationships with other PES should be included. * 


\ 


j^First Amendment {Ch 1, 8/19/86) 
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AGENDA 

DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE MEETING 
KIMBALL CONFERENCE CENTER 
1616 P Street, NW 
Washington, D.C. 

JUNE 19, 1991, 9:00 AM - 4:00 PM 


9:00-9:20 a.m. 


9:20-9:40 


I. Chairman's Welcome - Mr. Baca, Members 

A. Task Force Mission 

B. Introductions 

II. Base Closure Process: Overview - 
Colonel Hourcle 


9:40-10:00 III. Task Force Procedures - LTC Bryan 

A. Charter 

B, Task Force deadlines 

C, Federal Advisory Committee Act 

Requirements 

D. Operating Rules 

10:00-10:20 IV. Environmental Response Process: Overview - 

(Col . Jackson) 


10 : 20 - 11:20 


11 : 20 - 12:00 


V. Experience to Date: Case Histories 

A. Panel Presentations: 

- Pease AFB (Mr. Cheney) 

- Chanute AFB (Mr. Ayers) 

- Norton AFB (Col. Walsh) 

- Fort Meade (Mr. Torissi) 

B. Task Force Discussion 


12:00-1:00 p.m. LUNCH 


1:00-1:45 


VI. Members of Congress 


1:45-3:30 VII. Discussion of Issue Papers - Staff 

A. Staff Presentations 

B. Task Force Discussion 


3:30-3:50 VIII. Next Steps - Mr. Doxey 

A. Schedule of Task Force Meetings 

B. Schedule of Report Preparation 

C. Opportunities for Additional Informa- 
tion Gathering: 

- field trips 

D. Task Force Assignments 

E. Staff Assignments 


3:50-4:00 


IX. 


Closing Remarks - Mr. Baca 



Defense 


Base Closures 
and Realignments 



FISCAL YEAR 



What’s at Stai^ 


Reductions In DoD force structure and budget are dramatic 
Base Closures and realignments are integral to a balanced drawdown 


By FY 1995: 

. The Army will have 1 0 fewer divisions 
•• 33% reduction in active divisions 
•• 40% reduction in reserve divisions 

. The Navy will have 1 less carrier and 2 fewer carrier air wings 

•• Battle force ships decline by 94 to a total of 451 - a 17% reduction 

• The Marine Corps will retain Its 4 divisions - personnel will decline by 
13% 

. The Air Force will have 10 fewer tactical fighter wings - a 37% reduction 
•• 87 fewer strategic bombers - a decline of 32% 





DoD Personnel 

End Strength in Thousands 



FY 1990 

FY1995 

% Reduction 

Army 

751 

536 

-29% 

Navy 

583 

510 

-13% 

Marine Corps 

197 

171 

-13% 

Air Force 

539 

437 

-29% 

2,070 

1,654 

-20% 

Reserves 

1,128 

906 

-20% 

Civilians 

1,073 

940 

-14% 




Force Structure! 


Army Divisions 

FY1990 

28 (18 active) 

FY1995 
18 (12 active) 

Aircraft Carriers 

13 

12 

Carrier Air Wings 

15 (13 active) 

13 (11 active) 

Battle Force Ships 

545 

451 

Tactical Fighter Wings 

36 (24 active) 

26 (15 active) 


Strategic Bombers 


268 


181 




Why close bases? | 


• Forces are going to decline dramatically 

•• All categories of forces affected 
•• Drawdowns from 1 5% to over 30% 

• Workload will decline accordingly 

• Too few construction and O&M dollars chasing too many projects 


Conclusion: 

We want fewer excellent bases, not a lot of average ones 





Recent Base Closure History | 


Legislation stopped closures for a decade 

In 1988, Secretary Carlucci and Congress agreed to a Commission 
which recommended: 

•• Closing 86 bases (16 major) 

•• Realigning (plus or minus) 59 bases 

1988 closures and realignments have the force of law 

In 1990, Secretary Cheney tried to close additional bases 
•• Old legislation applied 

•• Congress charged list was politically motivated 




1990 Base Closure Legislation] 


Exclusive process for closing or realigning bases 
•• Except for actions below thresholds 
•• Except for the 1 988 closures 

New Base Closure and Realignment Commission 
.. 1991 
.. 1993 
•• 1 995 

Defense Management Review studies may be Impacted 


GAO Involved early 




A Complicated Process! 

Secretary of Defense 
•• Proposes selection criteria 
•• Develops 6-year force structure plan 
•• Recommends closures and realignments 

President 

•• Nominates commissioners 
•• Approves Commission recommendations 

Congress 

•• Confirms commissioners 

•• Oversees process and approves final list 




Final Selection Criteria | 


Military Value: 

1. The current and future mission requirements and the impact on the 
operational readiness of the Department of Defense’s total force. 

2. The availability and condition of land, facilities and associated airspace 
at both the existing and potential receiving locations. 

3. The ability to accommodate contingency, mobilization, and future total 
force requirements at both the existing and potential receiving locations. 

4. The cost and manpower implications. 


Return on Investment: 

5. The extent and timing of potential costs and savings, including the 
number of years, beginning with the date of completion of the closure or 
realignment, for the savings to exceed the costs. 


Impacts: 

6. The economic impact on communities. 

7. The ability of both the existing and potential receiving communities 
infrastructure to support forces, missions and personnel. 

8. The environmental impact. 




STATEMENT OF SALVATORE P. TORRISI 


BEFORE THE 

DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 
ON THE 

FORT MEADE ENVIRONMENTAL RESTORATION ACTIVITIES 
ASSOCIATED WITH THE BASE CLOSURE PROGRAM 


JUNE 19, 1991 



STATEMENT OF COLONEL LOUIS M. JACKSON 


BEFORE THE 

DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 
ON THE 

ARMY ENVIRONMENTAL RESTORATION PORTION 
OF THE BASE CLOSURE PROGRAM 


JUNE 19. 1991 



GOOD MORNING. MY NAME IS LOUIS M. JACKSON. I AM COMMANDER 
OF THE U.S. ARMY TOXIC AND HAZARDOUS MATERIALS AGENCY (WHICH IS 
ALSO CALLED USATHAMA). THE USATHAMA IS A FIELD OPERATING 
ACTIVITY OF THE U.S. ARMY CORPS OF ENGINEERS. THE USATHAMA HAS A 
SUBSTANTIAL ROLE IN THE MANAGEMENT AND EXECUTION OF THE ARMY'S 
ENVIRONMENTAL PROGRAM. THE AGENCY IS THE CENTRAL MANAGER FOR THE 
ENVIRONMENTAL RESTORATION PORTION OF THE ARMY'S BASE CLOSURE 
PROGRAM. 

TODAY, I WILL COVER FIVE BASIC AREAS. FIRST, I WILL IDENTIFY 
THE INDIVIDUALS AND ORGANIZATIONS WITH PRIMARY RESPONSIBILITIES 
FOR THE ARMY'S BASE CLOSURE PROGRAM. SECOND, I WILL DISCUSS THE 
GENERAL POLICIES ESTABLISHED BY THE ARMY FOR ENVIRONMENTAL 
RESTORATION ACTIVITIES DURING THE EXECUTION OF THE BASE CLOSURE 
PROGRAM. THIRD. I WILL REVIEW THE PROCESS USED BY THE ARMY AS IT 
EXECUTES THE ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE 
PROGRAM. FOURTH. I WILL SUMMARIZE THE ARMY'S ENVIRONMENTAL 
RESTORATION ACCOMPLISHMENTS TO DATE IN THE BASE CLOSURE PROGRAM. 
FINALLY. I WILL DISCUSS THE EXPERIENCE GAINED DURING THE PAST TWO 
YEARS WHILE IMPLEMENTING THE BASE CLOSURE PROGRAM. THIS ANALYSIS 
WILL INCLUDE LESSONS LEARNED ABOUT THE PROCESS AS WELL AS AREAS 
WHERE CONTINUED IMPROVEMENT CAN RESULT IN GREATER BENEFIT TO THE 
ARMY AND LOCAL COMMUNITIES. 

1. RESPONSIBILITIES. 

THE SECRETARY OF THE ARMY HAS OVERALL RESPONSIBILITY FOR THE 
ARMY BASE CLOSURE ACTIONS. ASSISTANT SECRETARY OF THE ARMY FOR 



INSTALLATIONS, LOGISTICS AND THE ENVIRONMENT HAS OVERSIGHT AND 
POLICY RESPONSIBILITIES FOR THE ARMY BASE CLOSURE ACTIONS. THE 
DIRECTOR OF MANAGEMENT HAS THE EXECUTION RESPONSIBILITY FOR THE 
MANAGEMENT AND EXECUTION OF ALL REALIGNMENTS AND CLOSURES IN THE 
ARMY. THE MAJOR COMMANDS WITH ASSISTANCE FROM THE U.S. ARMY 
CORPS OF ENGINEERS (USACE) ARE RESPONSIBLE FOR EXECUTING THE 
ENVIRONMENTAL RESTORATION AND CONSTRUCTION MISSIONS. 

2. POLICIES. 

THE ARMY ENVIRONMENTAL POLICY FOR BASE CLOSURE AT INSTALLA- 
TIONS INCLUDES THE GOAL OF CLEANING UP CONTAMINATION TO ALLOW FOR 
THE UNRESTRICTED USE OF THE PROPERTY AT THE TIME OF TRANSFER. 

THE ARMY CONDUCTS THE ENVIRONMENTAL RESTORATION PORTION OF 
THE BASE CLOSURE PROGRAM IN A MANNER SIMILAR TO ITS INSTALLATION 
RESTORATION PROGRAM (IRP). ALL IMMINENT THREATS TO LIFE, HEALTH, 
OR SAFETY ARE REMOVED, CONTAINED, OR ELIMINATED AS QUICKLY AS 
POSSIBLE. STUDIES ARE USED TO IDENTIFY CONTAMINATION EXISTING AT 
AN INSTALLATION. IN ACCORD WITH APPLICABLE FEDERAL, STATE, AND 
ARMY REGULATIONS, ALL ENVIRONMENTAL CONTAMINATION PRESENT ON THE 
INSTALLATION OR MIGRATING FROM IT IS MONITORED AND CONTAINED OR 
TREATED TO ACCEPTABLE PUBLIC HEALTH OR ENVIRONMENTAL IMPACT 
LEVELS. 

ON A CASE-BY-CASE BASIS, THE ARMY MAY CONSIDER RELEASING BASE 
REALIGNMENT AND CLOSURE (BRAC) EXCESS PROPERTY SUBJECT TO LAND 
USE RESTRICTIONS. IN SOME INSTANCES. THESE RESTRICTIONS COULD BE 
REQUIRED IN ORDER TO MAINTAIN LONG-TERM REMEDIAL ACTIONS. IN 
OTHER CASES, IF THERE IS NO IMMINENT THREAT TO HEALTH, SAFETY, OR 
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THE ENVIRONMENT FROM THE CONTAMINATION. AND THE ESTIMATED COST OF 
CLEANUP IS GREATER THAN THE ANTICIPATED RECEIPTS FROM SALE OF THE 
SITE, THE CLEANUP OF THE INSTALLATION MAY BE DEFERRED TO THE 
DEFENSE ENVIRONMENTAL RESTORATION PROGRAM IN FISCAL YEAR 96 OR 
BEYOND ON A "WORST FIRST" BASIS. ADDITIONALLY, SOME FACILITIES 
MAY BE CLEANED AND SOLD IN SEPARATE PARCELS RATHER THAN AS ONE 
LARGE PACKAGE. WHEN THE RESTRICTIONS ARE AHACHED TO THE SALE, 
THE RESTRICTIONS MUST BE COMPATIBLE WITH ACTIVITIES ON 
NEIGHBORING PROPERTIES AND CONSISTENT WITH THE EXPECTED FUTURE 
USE OF THE SITE. IN ALL CASES. ANY RESIDUAL CONTAMINANTS AND USE 
RESTRICTIONS ARE FULLY IDENTIFIED TO THE BUYER. 

IN CASES WHERE THE ARMY INSTALLATION IS BEING TRANSFERRED TO 
ANOTHER FEDERAL AGENCY, THE ARMY TAKES THE LEAD FOR ALL 
RESTORATION STUDIES AND INVESTIGATIONS. THE COST OF ANY CLEANUP 
WILL BE NEGOTIATED BETWEEN THE ARMY AND THE GAINING AGENCY. 

AS A GENERAL RULE, ALL ENVIRONMENTAL RESTORATION ACTIVITIES 
NECESSARY TO CLOSE OR REALIGN INSTALLATIONS COVERED UNDER THE 
BRAC PROGRAM ARE FUNDED USING THE BASE CLOSURE ACCOUNT. ONLY 
BASE CLOSURE AND REALIGNMENT ACTIVITIES MAY BE FUNDED FROM THAT 
ACCOUNT. THOSE EXPENDITURES NECESSARY TO MAINTAIN INSTALLATIONS 
IN COMPLIANCE WITH FEDERAL. STATE. AND LOCAL ENVIRONMENTAL 
REQUIREMENTS, SUCH AS RCRA AND NPDES PERMITS, COME FROM THE 
NORMAL OPERATING ACCOUNTS. 

IN MANAGING BASE CLOSURE FUNDS FOR ENVIRONMENTAL RESTORATION 
ACTIVITIES, PRIORITY IS GIVEN TO SITUATIONS WHERE UNACCEPTABLE 
HUMAN HEALTH OR ENVIRONMENTAL HAZARDS EXIST. ADDITIONALLY, THE 
ARMY WILL MEET COMMITMENTS MADE TO THE U.S. ENVIRONMENTAL 
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PROTECTION AGENCY (EPA) AND STATE REGULATORY AGENCIES IN FEDERAL 
FACILITY AGREEMENTS AND CORRECTIVE ACTION SCHEDULES. FINALLY, 
ENVIRONMENTAL RESTORATION AT SITES WHERE AN ECONOMIC PAYBACK IS 
ANTICIPATED WILL BE CONSIDERED. 

3. PROCESS. 

THE PROCESS FOR CONDUCTING THE ENVIRONMENTAL RESTORATION 
PORTION OF BASE CLOSURE IS PATTERNED AFTER THE CERCLA AND SARA 
REGULATIONS. 

THE FIRST STEP IS A PRELIMINARY ASSESSMENT. THIS IS A 
QUALITATIVE EVALUATION OF THE SITE, FOCUSED ON ITS SUITABILITY 
FOR TRANSFER. DURING THE PRELIMINARY ASSESSMENT, ALL EXISTING 
RECORDS RELATED TO THE ENVIRONMENTAL CONDITION OF THE SITE ARE 
EVALUATED TO DETERMINE IF ANY ENVIRONMENTAL HAZARDS ARE PRESENT. 
A SITE VISIT IS MADE. AERIAL PHOTOGRAPHS ARE EVALUATED TO 
DETERMINE POTENTIAL AREAS OF CONTAMINATION (SUCH AS STRESSED 
VEGETATION AND LAND SCARS). AND CURRENT AND FORMER EMPLOYEES ARE 
INTERVIEWED TO DETERMINE WHERE UNREPORTED DISPOSAL OF HAZARDOUS 
WASTE MAY HAVE OCCURRED. THE ASSESSMENT INCLUDES BUILDINGS (FOR 
SUCH THINGS AS ASBESTOS). TRANSFORMERS (FOR PCB'S), AND UNDER- 
GROUND STORAGE TANKS. AS A RESULT OF THESE EFFORTS, POTENTIAL 
HAZARDOUS WASTE CONTAMINATION SOURCES ARE IDENTIFIED. THIS 
DOCUMENT IS REVIEWED BY THE INSTALLATION) THE INSTALLATION'S 
MAJOR COMMAND; THE BASE CLOSURE, ENVIRONMENTAL, AND DIRECTOR OF 
MANAGEMENT OFFICES AT HEADQUARTERS. DEPARTMENT OF THE ARMY 
(HQDA); AS WELL AS APPLICABLE ELEMENTS WITHIN THE U.S. ARMY CORPS 
OF ENGINEERS (USACE). THE PRELIMINARY ASSESSMENT TYPICALLY 
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CONTAINS RECOMMENDATIONS SUGGESTING FURTHER WORK OR ADDITIONAL 
INVESTIGATIONS BE CONDUCTED TO CHARACTERIZE THE SITE. IF NO 
HAZARDOUS WASTE OR OTHER ENVIRONMENTAL IMPACTS ARE IDENTIFIED AT 
THE SITE WHICH WOULD PRECLUDE TRANSFER OF THE PROPERTY DURING THE 
PRELIMINARY ASSESSMENT PHASE. THE PROPERTY CAN BE SOLD OR 
TRANSFERRED. IT TAKES APPROXIMATELY 6 MONTHS TO PREPARE THE 
PRELIMINARY ASSESSMENT. 

AT THOSE INSTALLATIONS WHERE THE PRELIMINARY ASSESSMENT 
IDENTIFIES SITES WITH KNOWN OR SUSPECTED CONTAMINATION, A 
REMEDIAL INVESTIGATION/FEASIBILITY STUDY (RI/FS) IS CARRIED OUT. 
THE RI/FS IS USED TO MORE PRECISELY DETERMINE THE NATURE AND 
EXTENT OF ENVIRONMENTAL CONTAMINATION. IT IS ACCOMPLISHED 
THROUGH PHYSICALLY COLLECTING AND TESTING SAMPLES FROM THE SITE. 
THE DATA OBTAINED IS ANALYZED TO DETERMINE: WHAT HEALTH RISKS 
MAY EXIST AND WHICH REMEDIAL ACTION ALTERNATIVES MAY EXIST BASED 
ON A RANGE OF LAND USE SCENARIOS. THE ACTIONS UNDERTAKEN DURING 
THIS PHASE ARE REVIEWED BY AND COORDINATED WITH EPA AND STATE 
REGULATORY AGENCIES. CONCURRENCE IS OBTAINED FROM EPA AND THE 
STATE PRIOR TO INITIATION OF FIELD WORK. EPA AND STATE 
REGULATORS ARE PROVIDED COPIES OF THE RI/FS DOCUMENTS FOR REVIEW 
AND CONCURRENCE. THROUGHOUT THE PROGRAM, THERE IS EXTENSIVE 
INTERNAL ARMY COORDINATION AMONG THE INSTALLATION, MACOM, HQDA, 
AND USACE. AT THE COMPLETION OF THE FS, A PUBLIC MEETING IS HELD 
TO REVIEW THE FINDINGS AND TO OBTAIN PUBLIC INPUT. AT THE 
CONCLUSION OF THE RI/FS IF NO ENVIRONMENTAL CLEANUP IS REQUIRED, 
THE SITE CAN BE SOLD OR TRANSFERRED. WHEN CLEANUP IS REQUIRED, A 
RECORD OF DECISION (ROD) WILL BE PREPARED. THE ROD IS COMPRISED 
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OF THOSE DOCUMENTS SUPPORTING THE AGREEMENT REACHED BETWEEN THE 
ARMY AND THE REGULATORY AGENCIES ON THE ACTIONS REQUIRED TO 
MITIGATE THE CONDITIONS IDENTIFIED AT A SITE. TH E RI/FS PROCES S 
CAN TAKE_FROM 20 TO A6 M ONTHS. EFFORTS A RE UNDERWAY TO EXPEDITE 
THESE SCHEDULES. 

SOME CLEANUP ACTIONS CAN BE ACCOMPLISHED PRIOR TO THE 
PREPARATION OF A ROD AT THE END OF THE RI/FS. THESE INCLUDE 
REMOVAL AND CLEANUP ASSOCIATED WITH UNDERGROUND STORAGE TANKS, 
ASBESTOS CLEANUP, AND ACTIONS ASSOCIATED WITH PCB REMEDIATION. 
MANY OF THESE TYPES OF ACTIONS ARE BEING ADDRESSED AT BRAC I 
SITES DURING FISCAL YEAR 91. 

A STATEMENT OF CONDITION WILL BE ISSUED WHEN REMEDIAL ACTIONS 
ARE COMPLETED AND THE SITE IS RESTORED FOR ITS INTENDED END USE. 
THE STATEMENT OF CONDITION CONSOLIDATES INFORMATION GENERATED 
DURING THE PRELIMINARY ASSESSMENT, THE RI/FS, AND THE REMEDIAL 
ACTION PHASE. IT INCLUDES MAPS AND A LEGAL DESCRIPTION OF THE 
PROPERTY. THIS DOCUMENT BECOMES PART OF THE FORMAL DEED OF 
TRANSFER WHEN THE PROPERTY IS SOLD OR TRANS- FERRED. THE DEED 
FOR PROPERTY BEING CONVEYED BY THE ARMY WILL CONTAIN A COVENANT 
WARRANTING THAT ALL KNOWN REMEDIAL ACTIONS NECESSARY TO PROTECT 
HUMAN HEALTH OR THE ENVIRONMENT HAVE BEEN COMPLETED. IT WILL 
FURTHER STATE. IF ADDITIONAL ARMY-CAUSED CONTAMINATION IS LATER 
FOUND. IIS^CLEANUP WILL REMA IN THE RESPONSIBILITY OF THE ARMY. 
IF THE PROPERTY IS BEING TRANSFERRED TO ANOTHER FEDERAL AGENCY 
SUBJECT TO LAND USE RESTRICTIONS, WORDING IS PLACED IN THE DEED 
SO THE PROPERTY WILL REVERT BACK TO THE ARMY IF IT IS NOT USED IN 
CONFORMANCE WITH THE AGREED UPON LAND USE. 


6 



LONG-TERM REMEDIAL ACTIONS SUCH AS GROUNDWATER TREATMENT MAY 
TAKE MANY YEARS TO COMPLETE. AS A PART OF THE OPERATION AND 
MAINTENANCE OF ANY REMEDIAL ACTION, MONITORING WILL BE CONDUCTED 
TO ENSURE CLEANUP GOALS ARE MET. ON A CASE-BY-CASE BASIS, 
STATEMENTS OF CONDITION MAY BE PREPARED, AND THE PROPERTY MAY BE 
TRANSFERRED OR SOLD, WHILE CONTAMINATED GROUNDWATER IS STILL 
BEING TREATED. THIS WOULD BE PERMISSIBLE IN AN AREA WHERE 
MUNICIPAL WATER IS AVAILABLE AND WHERE GROUNDWATER IS NOT A 
SOURCE OF DRINKING WATER. ONCE THE ARMY'S GROUNDWATER CLEANUP IS 
COMPLETED, THE STATEMENT OF CONDITION WILL BE AMENDED. 

A. ACCOMPLISHMENTS TO DATE. 

THERE ARE 81 ARMY BRAC I SITES WHICH ARE BEING EVALUATED FOR 
CLOSURE. PRELIMINARY ASSESSMENTS HAVE BEEN COMPLETED FOR 53 OF 
53 HOUSING AREAS AND 25 OF 28 INSTALLATIONS. PRELIMINARY 
ASSESSMENTS WERE NOT PREPARED FOR THE OTHER THREE INSTALLATIONS 
SINCE THOSE INSTALLATIONS ALREADY HAD ONGOING RI/FS'S UNDER THE 
INSTALLATION RESTORATION PROGRAM. RI/FS'S ARE CURRENTLY IN 
PROGRESS FOR 22 OF 28 SITES. NO FURTHER ACTIONS ARE PLANNED AT 
FOUR FACILITIES UNDER THE BASE CLOSURE PROGRAM. FUTURE ENVIRON- 
MENTAL EFFORTS AT THOSE FACILITIES WILL BE CONDUCTED UNDER THE 
INSTALLATION RESTORATION PROGRAM. 

SIXTEEN OF THE 53 PRELIMINARY ASSESSMENTS FOR HOUSING AREAS 
INDICATED NO FURTHER ACTION WAS REQUIRED. AN ADDITIONAL 16 
HOUSING AREAS REQUIRED FURTHER SAMPLING AND ANALYSIS AND WERE 
DETERMINED TO CONTAIN NO HAZARDS. AS A RESULT, 700 HOUSING UNITS 
AT 32 OF THE 53 HOUSING AREAS HAVE BEEN CERTIFIED BY THE ARMY FOR 
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RELEASE OR TRANSFER, THE REMAINING SITES ARE AT DIFFERENT STAGES 
OF REMEDIATION. 

5. LESSONS LEARNED. 

ONE OF THE ISSUES IMPACTING THE PROGRAM HAS BEEN THE BELATED 
RELEASE OF ENVIRONMENTAL RESTORATION FUNDING FOR THE BASE CLOSURE 
PROGRAM. IN FISCAL YEAR 91, THE ARMY FIRST RECEIVED FUNDS LATE 
IN ITS THIRD QUARTER. LATE RELEASE OF FUNDS HAS COMBINED WITH 
THE AMBITIOUS CLOSURE SCHEDULE TO CAUSE CONSIDERABLE MANAGEMENT 
PROBLEMS AND SLIPPAGE. THE ARMY'S SCHEDULES IN THIS PROGRAM WILL 
BE DIFFICULT TO MAINTAIN UNLESS FUNDS ARE RELEASEDJ N JHE F I RST 
QUARTER OF EACI[ FISCAL YEAR. 

BASED ON OUR EXPERIENCE WITH THE PROGRAM, WE BELIEVE THE 
APPROACH OF RELEASING INSTALLATIONS IN PARCELS IS POSSIBLE AND 
DESIRABLE. THIS PERMITS THE ARMY TO GENERATE REVENUE BY SELLING 
PARCELS AND USING THE RESULTING REVENUE TO. HE LP OF FSET THE COST 
OF BASE CLOSURE. THIS CONCEPT HAS BEEN UTILIZED AT FORT MEADE 
AND WILL BE~DISCUSSED DURING MR. TORRISI'S TESTIMONY FOCUSING ON 
THE FORT MEADE EXPERIENCE. THIS APPROACH WILL ALSO BE CONSIDERED 
AT OTHER BASE CLOSURE SITES ONCE THE FIELD STUDIES ARE COMPLETED 
AND UNCONTAMINATED AREAS IDENTIFIED. 

OUR IDEAL IN THIS PROGRAM IS TO CARRY OUT ENVIRONMENTAL 
RESTORATION THAT WILL PERMIT UNRESTRICTED LAND USE. WHEN 
UNRESTRICTED LAND USE- IS NOT POSSIBLE. REUSE OPTIONS SHOULD BE 
NARROWED EARLY IN THE ASSESSMENT OF THE SITE. THEN THE DATA 
GATHERING DURING THE FIELD INVESTIGATION PHASE CAN BE TAILORED TO 
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REGULATORY AGENCIES TO FORMALIZE THEIR REVIEW PROCESS AND 
PHILOSOPHY IS DESIRABLE. 

IN CONCLUDING. I WOULD LIKE TO ADVISE THE TASK FORCE THAT THE 
ARMY HAS MADE SIGNIFICANT PROGRESS TO DATE IN CONDUCTING THE 
ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE PROGRAM. 
THE ARMY IS DEDICATED TO INSURING THE MAXIMUM NUMBER OF SITES ARE 
RESTORED AND RETURNED TO THE PRIVATE SECTOR IN A TIMELY MANNER. 
THIS COMPLETES MY TESTIMONY. 
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Possible Litigation Strategies to Prevent 
the Expedited Transfer of Pease Air Force Base 
from Federal Government Ownership 

Section 8056 of the 1991 Defense Appropriations Act (P.L. 

101-511) requires the Air Force to indemnify the State of New 
Hampshire, its lenders and others from any liability for Air Force 
releases of hazardous substances at Pease Air Force Base. By 
indemnifying redevelopers of Pease Air Force Base against certain 
environmental liabilities, Section 8056 may encourage an expedited 
transfer of the Federal government's ownership of Pease Air Force 
Base, which is on the Superfund National Priorities List ("NPL") , 40 
C.F.R. Part 300, Appendix B, before completion of the environmental 
studies and clean-up activities that Section 120 of the Superfund 
Amendments and Reauthorization Act ("SARA") (42 U.S.C. § 9620) 
requires at Pease. 

A possible conflict between Section 8056 and Section 120 of SARA 
would be a major element of any legal strategy employed by opponents 
of an expedited transfer of Pease Air Force Base. Some legal 
theories that might presented in opposition to a transfer are 
outlined below. 

Opponents of the transfer of Pease Air Force Base out of federal 
government hands could file a declaratory judgment action in U.S. 
District Court in New Hampshire under 28 U.S.C. § 2201. The 
plaintiffs could allege federal question jurisdiction under 28 U.S.C. 
§ 1331 because the case would arise under federal statutes, and based 
on decisions such as Sierra Club v. Simkins Industries. Inc.. 847 
F.2d 1109, reh'g en banc denied (4th Cir. 1988), cert, denied . 491 
U.S. 904 (1989), an environmental organization could successfully 
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demonstrate standing if some of its members live in New Hampshire and 
allege injury in fact in the form of a delayed clean-up and an 
ultimately more degraded environment for a longer period than would 
be the case absent the expedited transfer. Adjacent landowners to 
the redevelopment could also demonstrate standing. 

The complaint would request a determination that any transfer of 
Pease before completion of the procedure required at Pease by SARA 
Section 120, including the conduct of a Remedial Investigation/ 
Feasibility Study ("RI/FS”) and the completion of any required 
remedial action, violates SARA. The complaint would also request 
injunctive relief to prevent the Air Force from transferring Pease to 
non-federal ownership until the Air Force complies fully with the 
SARA Section 120(e) and (h) . 

This theory would be premised on the failure of Section 8056 to 
excuse Pease Air Force Base from compliance with SARA Section 
120.^ Subsection (e) of Section 120 establishes a detailed time 
schedule under which the Air Force must start the RI/FS within six 
months of Pease being listed on the NPL, and must begin any required 
remedial action within fifteen months of RI/FS completion. One 
result of the mandatory action deadlines under Section 120 is that 
any required clean-up at Pease is likely to begin sooner during 


The Senate report provision that explains what eventually 
became Section 8056 of the DoD Authorization Act states that ”the 
indemnification provision [for Pease] in no way is intended to affect 
the liabilities of either the Defense Department or of any 
indemnified party under [SARA] . . . S. Rep. No. 521, 101st 

Cong., 2d Sess. (1990). 
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federal government ownership than would be the case if Pease were not 
federally owned. 

SARA Section 120(h) requires that: 

in the case of any real property owned by the 
United States on which any hazardous substance was 
. . . )cnown to have been released, or disposed of, 
each deed entered into for the transfer of such 
property by the United States to any other person 
or entity shall contain ... a covenant 
warranting that all remedial action necessary to 
protect human health and the environment with 
respect to any such substance remaining on the 
property has been taken before the date of such 
transfer .... 

The plaintiffs would argue that subsections (e) and (h) of Section 
120 impose significant additional restrictions and obligations beyond 
those normally required at NPL sites on the federal government before 
it can transfer a federal facility on which a release of hazardous 
substances has occurred. Section 120(h) explicitly requires that the 
federal government warrant in the deed that it has completed all 
necessary remedial action before ^ it transfers ownership of any 
federal facility on the NPL. 

The plaintiffs would also argue that any attempt to remove Pease 
from the scope of Section 120 by transferring its ownership before 
clean-up could result in a less effective long-term remedial action 
than if Pease remained subject to Section 120. This position would 
be based on the federal government's obligation to assure long-term 
operation and maintenance ("O&M") tasks at federal facilities cleaned 


^ A necessary precondition to the completion of required 
remedial action is the selection of the appropriate remedial action 
through the conduct of an RI/FS. 
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up under section 120. No such federal obligation exists at former 
federal facilities, and payment of O&M costs would depend instead on 
the solvency of the subsequent owner or on the Superfund. ^ 

The plaintiffs could also include a claim under Sections 107 and 
310 of the Comprehensive Environmental Response, Compensation and 
Liability Act ("CERCLA”), 42 U.S.C. §§ 9607 and 9659, for response 
costs they incurred to investigate the extent of any release of 
hazardous substances from Pease. Such a claim must be preceded by at 
least sixty days notice to EPA and the Air Force, and to be 
recoverable the costs must be incurred consistent with the National 
Contingency Plan, 40 C.F.R. Part 300. Examples of response costs 
that the courts have allowed citizens to recover include soil and 
groundwater sampling and analysis costs. Landowners adjacent to 
Pease could hire a contractor to drill several wells ($5-10,000), and 
send samples collected from them to a laboratory for analysis 
($3-5000) . Another reason that the redevelopment opponents might 
include a CERCLA response cost recovery claim is because of a recent 
appellate court decision that allows non-government plaintiffs who 
bring CERCLA cost recovery cases to collect their attorneys' fees. 
General Electric Co. v. Litton Industrial Automation Systems. Inc. . 
920 F.2d 1415 (8th Cir. 1990), cert, denied . 59 U.S.L.W. 3651 (U.S. 
Mar. 26, 1991). 


^ This argument would probably fail due to the requirement in 
Section 8056 for the Air Force to indemnify the beneficiaries against 
all costs relating to hazardous substances resulting from Air Force 
activities. This indemnification would likely be interpreted to 
include O&M costs. 
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In addition to the statutory claims outlined above, any adjacent 
landowners who oppose expedited Pease redevelopment could include in 
their complaint pendant state law claims such as nuisance and 
trespass if they could demonstrate the migration of contaminated 
groundwater under their property from Pease. Such a demonstration 
might be made based on the Air Force's own Preliminary Assessment of 
Pease under the Defense Environmental Restoration program, or on 
sampling data collected by the plaintiffs as described in the 
preceding paragraph. 

There may be other non-environmental federal or state law claims 
that redevelopment opponents could include as well. 

From the redevelopment opponents' perspective, litigation of the 
type described above would be successful if it survived the 
government's initial summary judgment and dismissal motions, 
regardless of the ultimate outcome. This is so because the 
uncertainty created by the pending litigation would be likely to 
collapse any existing redevelopment financing, and would probably 
deter any new redevelopment financing. The uncertainty created by 
the lawsuit would also have the potential to impair the issuance or 
marketability of any state-issued or -supported bonds for financing. 

The substantial legal issues presented by the federal 
government's transfer of Pease before completion of any required 
remedial action under SARA Section 120 make it likely that a legal 
challenge to such action would survive the government's early 
dispositive motions, resulting in possibly lengthy litigation. 
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MR. CHAIRMAN AND MEMBERS OF THE TASK FORCE, 


Thank you for the opportunity to present the case history on 
some of the difficulties we have encountered with regard to 
interim use of properties at Norton AFB. While the Norton AFB 
case relates specifically to interim use of properties via lease 
arrangements, I will also discuss some of the impediments which 
could prevent the Air Force from permanently conveying 
properties once the installation is closed in June 1994. 

Let me begin by stating that the Air Force is very much 
concerned about the impact closing our installations will have 
on the local economy and community. While our mandate is to 
close installations, our intention is to do so with minimal 
disruption to the community. Our strategy is to provide a 
smooth transition of properties to productive, private use as 
Air Force programs drawdown and are realigned to other bases and 
as military and civilian employees are moved to support these 
program transfers. To facilitate this transition, we are 
accommodating development authorities, where possible, by 
leasing facilities to them prior to the actual closure of the 
bases. They in turn can sublease the facilities to private 
firms that can provide civilian jobs in the community. The 
overall effect is to create jobs, bolster the local economy, and 
provide tax revenues prior to the loss of Federal payrolls. 
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To date, the Air Force has entered into leases with the 
Inland Valley Development Agency (at Norton AFB) and Pease 
Development Authority (Pease AFB) . Of primary concern today, is 
the lease the Inland Valley Development Agency has with it*s 
sublessee, Lockheed Commercial Aircraft Center, Inc.; a 
subsidiary of the Lockheed Corporation. 

BACKGROUND 

Environmental studies to determine the location and extent 
of hazardous waste sites on Norton AFB have been ongoing since 
1982. Twenty-two sites have been identified. Of primary 
concern is a plume of trichloroethylene contaminated groundwater 
which extends across the central portion of the base, including 
the facilities being leased by Lockheed Corporation. 

Contaminate levels in this plume range from several parts per 
billion to as high as 4,600 parts per billion. An interim 
remedial action to remove and treat this TCE contaminated 
groundwater will come online this year. A base-wide remedial 
investigation and feasibility study (RI/FS) is scheduled for 
completion in September 1992. 

Norton AFB was listed on the National Priorities List in 
July 1987. A three-party Interagency Agreement (Federal 
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Facilities Agreement) was entered into on June 22 , 1989. 

Parties to the agreement include: the Environmental Protection 

Agency (Region IX); State of California, Department of Health 
Services; and the United States Air Force. 


CASE HISTORY 

Lockheed signed an interim lease for the use of docks 3 and 
4 of Building 763 at Norton AFB on July 10, 1990. Lockheed 
plans to use the hangar to maintain and modify Boeing 747 
aircraft. To begin operations, Lockheed obtained a lease for 
only docks 3 and 4, but intends to secure permanent interests in 
docks 1 and 2, other hangars and administrative facilities from 
the Inland Valley Development Authority upon closure of Norton 
Air Force Base, which is scheduled for June 1994. 

Building 763 is a large aircraft hangar used by the Air 
Force since the early 1960s to repair and maintain cargo 
aircraft such as C-135s and C-141s. In addition to maintenance 
on fuel and hydraulic systems, solvents such as 
trichloroethylene (TCE) have been used for cleaning aircraft 
parts since the 1970s. A small electroplating shop has also 
been operated in the northeast corner of Hangar 763 since the 
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1970s. Historical records, obtained in conjunction with the 
Preliminary Assessment of Norton AFB, document the spillage of 
fuels, other petroleum products, trichloroethylene, and heavy 
metals (such as cyanide and chromium) from electroplating 
operations onto the floor of Hangar 763 over the past 20 years. 

Prior to commencing construction modifications at Hangar 
763, Lockheed undertook engineering studies to determine if the 
concrete floor would support ”747” aircraft. In October 1990, 
foundation borings were taken; the results showed that most of 
the floor would have to be removed and replaced with 12-14 
inches of reinforced concrete. 

It was during these engineering investigations that 
contamination was confirmed beneath the hangar floor. 

Subsequent environmental studies, conducted during February and 
March of 1991, showed that soils beneath the concrete floor were 
contaminated with volatile organic compounds (primarily 
trichloroethylene and toluene) and heavy metals (primarily 
cadmium and cyanide) . Heavy metal contamination was found to be 
localized in a small portion of the hangar, while volatile 
organic compound contamination occurred under most of the hangar 
floor. The majority of contamination was found within the upper 
three feet of the soil. 


4 - 



The parties to the Interagency Agreement were first informed 
of the potential contamination underlying hangar 763 in November 
1990 and insisted that any actions the Air Force may take with 
regard to removal of contaminated soils be conducted in 
accordance with the Interagency Agreement and consistent with 
the National Contingency Plan (NCP) . 

Section 300.415 of the National Contingency Plan addresses 
removal actions and establishes the criteria to be used to 
determine the type of removal action allowed. Three types of 
removal actions are discussed; (1) emergency; (2) 
time-critical; and (3) non-time-critical. The type of removal 
action to be undertaken depends upon the estimated cost and time 
to complete the removal and imminent or potential threats to 
human health or the environment. 

As a general rule# emergency removals are conducted as soon 
as a release is discovered and require minimal coordination with 
Federal and State regulatory authorities; time-critical removals 
are conducted within 2-3 months following discovery; and 
non-time-critical removals can take as long as 8-12 months to 
complete. Lockheed had planned to complete the modifications to 
Hangar 763 at least by December 1990 to meet obligations made to 
a major client. A non-time-critical removal would not be 
completed in time to meet these commitments. 
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After considerable deliberation and consultation with the 
EPA and the California Department of Health Services, the Air 
Force decided to conduct a time-critical removal action to 
remove the known levels of contaminated soil underlying Hangar 
763 immediately. That decision was taken in order to protect 
workers in the hangar from ill effects of air venting of the 
contaminants, to prevent further spread of the contaminants by 
water seeping down through broken areas of the hangar floor 
pavement, and to expedite Lockheed’s ability to lay the new 
floor and commence its new operations there. 

However, both the Environmental Protection Agency and the 
State of California, Department of Health Services had specific 
reservations as to whether the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) and the 
applicable National Contingency Plan regulations allowed a 
removal action to be undertaken primarily for purposes of 
facilitating reuse activities. They refused to issue formal 
"approvals” of the action, though they concurred with the 
technical aspects of the removal and expressly agreed not to 
oppose it legally. The Air Force was left to authorize that 
removal action pursuant to its own decision-making authority 
under the Defense Environmental Restoration Program (Superfund 
Amendments and Reauthorization Act) and Executive Order 12580 
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which delegates to the Department of Defense many CERCLA 
authorities of the President with regard to contamination which 
is on military installations or emanating from them. 

This "do it at your own risk" situation is not a comfortable 
one, and the Air Force in the future could find such removal 
action proposals opposed by either regulatory agencies or 
citizen groups. We believe that authoritative guidance from 
Headquarters EPA addressing and clarifying this issue will go 
far in expediting cleanups and property conveyances at closing 
installations . 

Having to independently take removal actions to cleanup 
surface contamination is only one difficulty we have encountered 
in trying to facilitate transfer and reuse of properties. There 
are at least three other difficulties which are seriously 
hampering our ability to convey property at Pease Air Force Base 
and which could hamper property conveyances at Norton Air Force 
Base if not resolved soon. 

1. In the past, the Environmental Protection Agency has 
opted to list entire military installations on the National 
Priorities List. While this was done to optimize the 
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management of cleanup activities within the installation 
boundaries# it has effectively slowed-down cleanups by invoking 
the requirements in CERCLA for the Air Force to enter into 
Interagency Agreements and to strictly adhere to the National 
Contingency Plan. The coordination and oversight processes 
contained in these agreements are inordinately time consuming 
and cumbersome. Review of documents, regardless of their 
technical content and complexity, typically takes 60 days with a 
30 day automatic extension, if requested. As much as one-third 
of the time it takes to reach a Record of Decision on a Remedial 
Investigation and Feasibility Study is due to reviews and agency 
coordination . 

EPA's decision to list entire installations on the NPL has 
effectively prohibited the parceling and transfer of clean 
properties until all contaminated sites are cleaned-up. An 
alternative approach would be to list only the areas of 
contamination allowing the uncontaminated parcels to be 
conveyed without delay. 

The emphasis in the National Contingency Plan has been on 
conducting removal actions which are necessary to protect 
human health and the environment. As discussed in the 
Norton Air Force Base-Hangar 763 Case History, this focus 
has impeded our ability to accomplish removal actions 
specifically for the purpose of conveying property. 
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2. Currently, there are two separate processes, administered 

by separate offices within EPA, which govern the cleanup of 
hazardous waste sites on an installation: (1) those covered by 

the corrective action process required by specific sections of 
the Resource Conservation and Recovery Act; and (2) those 
covered by the remedial action process required under CERCLA. 
These overlapping processes could be rolled into one to attain 
greater program management consistency while, at the same time, 
optimizing both EPA and Air Force staff time and resources. 

3. Presently, EPA and State authorities hold a very 
restrictive interpretation of CERCLA Section 120 (h)(3) which 
effectively prohibits transfer of properties until all remedial 
actions necessary to protect human health and the environment 
have been taken. In the case of groundwater contamination, 
completed remedial actions could take years or several 
decades. House Resolution 2179, recently introduced into the 
Congress, seeks to resolve this dilemma by clarifying the 
statutory language to include remedial actions which have been 
commenced on the property. 

Impediments 1 and 2 could be resolved by clarifying regulations 
or guidance; impediment 3 appears to resolvable only by a statutory 
change to CERCLA. 
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In conclusion, the Norton Air Force Base case history you asked 
that we address today deals with the difficulties we have 
encountered in trying to modify facilities under an interim lease 
arrangement when there is known contamination on or under the 
property. The Air Force can employ its removal authority under 
Section 104 of the Comprehensive Environmental Response, 
Compensation, and Liability Act but it does so on its own and at 
risk of alienating the other parties to the Interagency Agreement. 
We would prefer to work in a cooperative, but expeditous manner 
with the Environmental Protection Agency and appropriate state 
regulatory authorities to reach a mutually satisfactory approach to 
these removal actions. 

However, a more important issue is how the Air Force will be 
able to convey properties expeditiously when they are known to be 
contaminated on the surface or in underlying groundwaters. Until 
the questions of whether uncontaminated properties on National 
Priorities Listed sites can be transferred and whether Section 120 
(h) really requires that all remedial actions be completed, the Air 
Force will be prevented from conveying properties in an expeditious 
manner , 
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Good morning, I am Salvatore Torrisi. Chief of the Base 
Closure Division for the U.S. Army Toxic and Hazardous Materials 
Agency. My testimony today will focus on the environmental 
restoration activities conducted at Fort Meade as part of the 
Army's Base Closure Program. 

Under the Base Closure and Realignment Act of 1988. Fort 
Meade was slated for realignment and partial closure with 9.000 
acres being excessed. 

Fort George G. Meade is a permanent Army installation located 
on 13.670 acres in Anne Arundel County, Maryland between Baltimore 
and Washington D.C. The northernmost one-third of the installa- 
tion, referred to as the cantonment area. contains 
administrative, recreational and housing facllitiesj the 
remaining portion serves mainly as a firing/combat range and 
training areas with minimal maneuver areas. Currently Fort Meade 
provides support and services for about 65 Department of Defense 
tenant activities and organizations. The major tenants are the 
National Security Agency (NSA); Headquarters. First Army; Army 
Intelligence and Security Command; Naval Security Group; and the 
6940th Electronic Security Wing (U.S. Air Force). In addition. 
Fort Meade provides range and training support for other units of 
the armed services. The 9,000 acre base closure parcel consists 
of the firing/combat ranges and training area south of the 
cantonment area, Tipton Army Airfield, the active sanitary 
landfill, a sewage lift 
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station, an Anmunitlon Supply Point and potable water supply 
wells. 

Prior to 1988, the Army was conducting remedial investigations 
at the active sanitary landfill and the clean fill area as part of 
the Fort Meade installation restoration program. The Army began 
its base closure environmental restoration evaluation by conduc- 
ting a Preliminary Assessment of the 9,000 acre property. The 
purpose of the assessment was to identify all potentially 
contaminated areas requiring further environmental investigation 
and possible remediation prior to the release of the property, 
and to identify all areas where there is no contamination. The 
Preliminary Assessment was completed in October 1989. The areas 
requiring further investigation consist predominantly of former 
and existing landfills and former artillery impact areas. Plans 
to conduct additional environmental investigations at Fort Meade 
based on the Preliminary Assessment were finalized and approved 
by Region 111 of the U.S. Environmental Protection Agency, and by 
the Maryland Department of Environment in September 1990. The 
plans address the evaluation of potential risks from chemical 
contamination. A site investigation of those sites identified in 
the Preliminary Assessment was conducted. Both the Remedial 
Investigation Report for the active sanitary landfill and clean 
fill area and the Site Investigation Report are expected to be 
completed by December 1991. At this time, the site investigation 
report may identify a need for additional studies at the base 
closure areas evaluated. This effort will subsequently be 
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further environmental (chemical) investigation were limited to a 
few areas, no property could be immediately released without 
additional study since there was the potential for unexploded 

ordnance to be present throughout the entire 9.000 acres. The 
Army proposed a three phased approach for releasing property at 
Fort Meade. This three phased approach was designed to incre- 
mentally parcel the property based on the relative likelihood of 
the presence of unexploded ordnance. 

At Fort Meade, the westernmost part of the installation was 
considered the least likely to contain unexploded ordnance. 

Selection of this tract would have had the added benefit of 
releasing the land most preferred for development first, thus 
bringing in income to finance base closure activities. 

USATHAMA requested input from the Corps of Engineers Real 

Estate Directorate for assistance in determining the parcel 
boundaries. Specifically, a parcel should contain appropriate 
access and features which make it salable. Once an ordnance 
survey has been performed on a parcel and a Statement of 
Condition approved, that parcel could be released while an 
ordnance survey would begin on the next parcel. 

This three phased parcelling concept was ultimately overtaken 
by events when the Fiscal Year 1991 Military Construction 

Appropriations Act directed the transfer of 7,600 acres of the 
9,000 acres to the Department of Interior. DOI will add this 
tract to the neighboring Patuxent Wildlife Research Center. 
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Transferring the property to the Department of Interior for wild- 
life and surface use only will require only a surface ordnance 
survey that should cause minimal Impact to vegetation and wildlife 
in the area. 

Major issues that have arisen during the Fort Meade base 
closure environmental restoration program are as follows: 

1. Establishing the extent and degree of the ordnance survey. 
Since past records describing impact areas and caliber of 
munitions utilized are either nonexistent or difficult to 
reconstruct, it is difficult to determine both the area and depth 
of ordnance clearance required. 

2. Estimating the cost of conducting an ordnance survey while 
knowing the cost is dependent on the amount of unexploded 
ordnance recovered. As 1 just mentioned, at Fort Meade, this 
information is very limited. 

3. Reconciling the potential need to clear densely wooded 
areas of Fort Meade in order to conduct ordnance surveys, with 
the desire to minimize the adverse impacts vegetation clearance 
would pose in this environmentally sensitive area. 


A. Establishing the logistics and parameters for conducting 
an ordnance survey in the large area of wetlands found at Fort 
Meade. Both technical feasibility and regulations protecting 
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wetlands had to be considered. Agreement has been reached that 
an ordnance survey will be conducted in wetlands which are 
traversable by foot. No survey will be conducted In wetlands 
that are not traversable by foot. 

5. Resolving the conflict between the Department of Defense 
Regulation 6055.9 which governs the transfer of property contami- 
nated with unexploded ordnance, and the Fiscal Year 1991 Military 
Construction Appropriations Act which directs the transfer of 
7,600 acres to the Department of Interior by September 1991. 
Department of Defense Regulation 6055.9 states "Accountability 
and control of real property contaminated with ammunition and 
explosives may not be transferred to agencies outside the Depart- 
ment of Defense and the accountability for such contaminated real 
property shall- remain vested in the Department of Defense until 
the property is rendered innocuous. By innocuous, it is meant 
that it is reasonable to assume real property is not contaminated 
with live ammunition or explosives to an extent that constitutes 
an unacceptable risk to the general public." This issue is being 
addressed by Headquarters, Department of Army and the Office of 
the Secretary of Defense. 

6. Clarifying the uncertain future of the 1,A00 acre parcel 
not subject to transfer to the Department of the Interior. The 
uncertain future use of this 1,A00 acres may result in an 
inefficient use of base closure funds by the Army. Under current 
policy, the Army will prepare and conduct a surface and subsurface 


6 



ordnance survey in order to release the land without land use 
restrictions. Meanwhile, the local Coordinating Council has 
recoitmended this tract also be subjected to use restrictions 
similar to those in the lands to be added to the Patuxent 
Wildlife Research Center. If, at a later date, it is indeed 
decided this property too, will be released for restricted 
surface use only, the money spent in expensive subsurface 
ordnance surveys would have been wasted. An early decision 
concerning the ultimate use of this acreage would be helpful. 

In conclusion, the environmental portion of base closure 
program is a complex process which is not easily separated from 
socio-economic Issues and is an integral part of these activities. 
It has been a challenge to assure all environmental and regulatory 
issues have been properly addressed. The Fort Meade project will 
be an even greater challenge to complete in a manner which 
satisfies local community concerns while simultaneously achieving 
maximum return on investment by the Army. The Army has restored 
property at other locations and sold it for local beneficial 
use. It is not easy, but it can be done. 

This completes my testimony. 
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STATEMENT OF REPRESENTATIVE RAY 


TO 

ENVIRONMENTAL RESPONSE TASK FORCE 



I appreciate the opportunity to appear before the Base Clo- 
sure Environmental Response Task Force this afternoon to provide 
my views on base closure environmental issues and how they might 
be addressed. 

Last year, I strongly supported Congressman Fazio's efforts 
to establish this Task Force as part of a legislative strategy to 
make base closure environmental activities more visible to Con- 
gress and provide a dedicated source of funds to support these 
activities . 

Two years ago, the Environmental Restoration Panel held a 
hearing on Department of Defense base closure environmental 
issues — the first of its kind in Congress. At that time, we 
learned that DoD did not know very much about environmental 
issues affecting base closure. We also found that DoD had not 
factored environmental considerations into its base closure 
decision making process. Lastly, it became clear that DoD did 
not have a very realistic estimate of the costs associated with 
environmental compliance and cleanup activities related to base 
closure . 

Obviously, DoD's awareness of the environmental aspects of 
base, closure has significantly improved since that panel hearing, 
but more needs to be done and this Task Force can play a major 
role in that process. I believe the Task Force's most important 
contribution would be to identify ways to cut through the red 
tape to expedite the characterization and cleanup of hazardous 
waste sites at closed bases. The conflict and overlap between 
federal, state, and local laws and regulations make cleanups at 
DoD bases among the most complex and difficult in the nation. 
Moreover, the mutual suspicion and misunderstanding between the 
regulators and DoD personnel complicate efforts to sort these 
issues out in a timely fashion. In addition, DoD procurement 
regulations, contract procedures, and funding requirements are 
often inconsistent with expedited cleanup efforts. 

Having a cleanup at an active DoD installation get bogged 
down in bureaucratic bickering is regrettable, to allow the same 
thing to happen at a closed base would be nothing short of 
tragic. It would delay the availability of the property for 
alternative uses at a time when the community is feeling the most 
severe economic hardship because of base closure. It would be 
even more tragic because I know what can be accomplished when all 
parties start to pull together. This year I have assisted in the 
negotiation of supplemental agreements at national priority list 
sites at two Georgia bases. These agreements are expected to 
reduce cleanup schedules in the existing federal facility agree- 
ments by months or years, without lowering the quality of the 
cleanup itself, with your permission, I would like to provide a 
copy of the Robins Air Force Base agreement for the record. The 
situation at closed bases for expedited cleanups is even more 
promising because the need for quick action is recognized by all 



parties and there is a greater receptivity to innovation and 
responsible risk taking. 

The Task Force has a tremendous opportunity to recommend 
innovative ways to work through current statutory and regulatory 
requirements, and foster improved cooperation between Dod and the 
regulators to streamline base closure cleanups. Another major 
issue that I think needs to be looked into carefully is the legal 
problems associated with the expedited transfer of land at base 
closure NPL sites. Reviewing the closure, cleanup and transfer 
of property at Pease and Norton Air Force Bases highlighted the 
importance of this problem. Because the Environmental Protection 
Agency has designated all of the property contained in these 
bases as NPL sites, there is concern that all of the property 
would have to be cleaned up before any land could be transferred. 

Equally troubling, it is not clean whether "uncontaminated" 
portions could be carved out for expedited transfer and reuse, or 
that there could be surface leasing of areas affected by sub-sur- 
face groundwater contamination. 

We have consulted with some Superfund lawyers and the 
attached paper that they have provided suggests that current law 
provides a litigation lighting rod over these base closure NPL 
sites about the size of the Washington Monument. Any individual 
or group who is unhappy about the cleanup or land reuse plan of 
these base closure NPL sites can mount a strong legal challenge 
that would seriously complicate efforts to attract developers or 
lenders. The whole thing could be tied up in court for months 
or years while the community suffers. 

As a result, I have introduced legislation, H.R. 2179, that 
would amend Section 120 (h) of the Superfund Amendments and Reau- 
thorization Act to provide for the expedited cleanup and transfer 
of base closure NPL sites. Since I have introduced this legisla- 
tion, the number of communities that might be affected by this 
problem has grown from 5 to 14, and this total is bound to grow 
when the next two Base Closure and Realignment lists come out. 

It would be very useful to the Panel and Congress if the Task 
Force could look into this issue and suggest ways of addressing 
it administratively or legislatively. 

In addition, I think it would be worthwhile for the Task 
Force to provide its recommendations on the role of communities 
in making land transfer decisions that involve environmental 
issues . 

Another major consideration by the Task Force would be to 
identify any other base closure related environmental issues that 
are unique and deserve special consideration. Over the past two 
years, we have become aware of the cleanup and land transfer 
issues, but I am sure that there are a number of other environ- 
mental issues that need to be addressed to facilitate the timely 


closure and economic reutilization of current and future base 
closure candidates. The sooner Congress becomes aware of these 
problems, the sooner it can deal with them. 

In closing, I want to again express my appreciation to the 
Task Force for being invited to appear this afternoon. I look 
forward to the Task Force's report and believe its findings and 
recommendations will materially assist the Department of Defense 
and Congress in dealing with environmental issues associated with 
base closure and realignment actions. I also want to assure the 
Task Force that the Environmental Restoration Panel will be happy 
to assist your efforts in any way it can. We all want to address 
environmental issues in a way that will minimize the economic 
dislocation and hardship of communities affected by base closure. 
Working together, I think we can reconcile environmental require- 
ments with the needs of these communities. 
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isTSEssioN H,K. 2179 

To amend provisions of the Comprehensive Environmental Response, Compen- 
sation, and Liability Act of 1980 relating to Federal property transferred 
by Federal agencies. 


IN THE HOUSE OF REPRESENTATIVES 

May 1, 1991 

Mr. Ray (for himself, Mr. Fazio, and Mr. Matsui) introduced the following 
bill; which was referred jointly to the Committees on Energy and Com- 
merce and Armed Services 


A BILL 

To amend provisions of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 relat- 
ing to Federal property transferred by Federal agencies, 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. TRANSFERS OF CERTAIN FEDERAL PROPERTY 

4 UNDER SUPERFUND. 

5 (a) Notice. — (1) Section 120(h) of the Comprehen- 

6 sive Environmental Response, Compensation, and Liabil- 

7 ity Act of 1980 (42 U.S.C. 9620(h)) is amended in para- 

8 graph (1) by striking out “any contract for the sale or 

9 other transfer of real property’' and inserting in lieu there- 




2 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


of the Mowing: ‘^any contract for sale of, any lease of, 
any grant of easement on, or any written agreement for 
other transfer of, real property. 

(2) Section 120(h) of such Act is further amended 
in paragraph (1) by striking out “such contract” and in- 
serting in lieu thereof “such contract, lease, grant, or 
agreement”. 

(b) Remedial Action Required,— (1) Section 
120(h) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 
9620(h)) is amended in paragraph (3)(B)(i) by— 

(A) striking out “all”; and 

(B) inserting after “has been taken” the follow- 
ing: “in accordance with paragraph (4)”. 

(2) Section 120(h) of such Act is further amended 
by adding at the end the following new paragraph: 

“(4) Remedial action required. — For pur- 
poses of paragraph (3)(B)(i), remedial action neces- 
sary to protect human health and the environment 
has been taken on the property if one of the follow- 
ing conditions exist: 

“(A) Remedial action has been completed 
on the property. 

“(B) No remedial action is required on the 
property. 
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“(C)(i) Remedial action has been com- 
menced on the property with respect to any 
hazardous substance remaining on the property; 

“(ii) the deed entered into for the transfer 
of such property contains clauses (I) assuring 
access to the property so that any further reme- 
dial action required can be taken, and (II) lim- 
iting the use of such property to uses that 
would be consistent with the protection of 
human health and the environment; and 

“(iii) the United States agrees to continue 
diligently carrying out any further required re- 
medial action on the property until all remedial 
action has been completed.”. 

(c) Authority to Remove Hazardous Sub- 
stance. — Section 120(h) of the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (42 U.S.C. 9620(h)) is further amended by adding 
at the end the following new paragraph: 

“(5) Removal. — For purposes of attaining a 
condition described in paragraph (4), the President, 
acting through the head of any department, agency, 
or instrumentality of the United States, may remove 
or arrange for the removal of, under section 
104(a)(1), any hazardous substance on real property 
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subject to this subsection, regardless of whether an 

2 imminent and substantial danger to the public 

3 health or welfare or the environment exists.”. 

4 (d) Authority to Subdivide and Lease Federal 

5 PROPERTY.-Section 120(h) of the Comprehensive Envi- 

6 ronmental Response, Compensation, and Liability Act of 

7 1980 (42 U.S.C. 9620(h)) is further amended by adding 

8 at the end the following new paragraph: 

^ (6) Authority to sxjbdivide and transfer 

10 FEDERAL PROPERTY.-(A) For purposes of this sub- 

1 1 section, in the case of real properly which is subject 

12 to this subsection, the head of the department, agen- 

13 <y or instrumentality with jurisdiction over the prop- 

14 erty may subdivide the property for purposes of sale, 

15 lease, grant of easement, or other transfer in accord- 

16 ance with this paragraph. Such real property may be 
7 subdivided regardless of whether the property is list- 


18 ed as a site on the National Priorities List. 

Ihs case of a parcel of property subdi- 

20 vided out of such real property, the head of the de- 

21 partment, agen<y, or instrumentality may sell, lease, 

22 grant an easement, or otherwise transfer the parcel 

23 in accordance with this subsection and other provi- 

24 sions of Federal law relating to Federal property 

25 sales or transfers.”. 
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1 SEC. 2. ENVIRONMENTAL RESTORATION ON CERTAIN MELI- 

2 TARY INSTALLATIONS UNDER REVISED 

3 SUPERFUND LAW. 

4 (a) Report. — Not later than 30 days after the date 

5 of the enactment of this Act, the Secretary of Defense 

6 shall submit to Congress a report on the manner in which 

7 the Department of Defense plans to cany out environmen- 

8 tal restoration activities on military installations described 

9 in subsection (b) to take into account the amendments 

10 made by section 1 of this Act. 

11 (b) Military Installations. — The mibtaiy instal- 

12 lations referred to in subsection (a) are the military instal- 
ls lations to be closed pursuant to title II of the Defense 

14 Authorization Amendments and Base Closure and Re- 

15 alignment Act (Public Law 100-526; 10 U.S.C. 2687 

16 note), pursuant to the Defense Base Closure and Realign- 

17 ment Act of 1990 (part A of title XXEX of Public Law 

18 101-510), or otherwise by the Department of Defense. 

O 
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IT IS SO AGRgSD: 


?)/vih\ 

DAT8 ^ 



^^ARY D. V8ST, Deputy Assistant 
Secretary of the Air Force 
(Bnvlronment, Safety and 
Occupational Health) 



Assistant Administrator for 
Federal Facilities Bnforceroent 



Major General, OSAF 
Commander, WR-ALC 



iJatb^ 




JOB TANN8R, Commissioner 
fgia Department of 
Natural Resources 


PATRICK TOBIN, Deputy 
Regional Administrator 
United States Bavironmental 
Protection Agency Region IV 


STAFF ANALYSIS OF H.R. 2179 


This is in response to the Task Force's June 19 request for 
the views of the staff on H.R. 2179, 102nd Congress, a bill "To 
amend provisions of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 relating to Federal 
property transferred by Federal agencies." 

Section 120(h) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) requires a Federal 
agency to provide notice of hazardous substance storage, release 
or disposal on real property in the contract and in the deed for 
the sale or other transfer of the property. It also requires a 
covenant in the deed that all remedial action necessary to pro- 
tect human health and the environment with respect to any such 
substance remaining on the property has been taken before the 
date of the transfer. 

H.R. 2179 would amend Section 120(h) to: clarify what prop- 

erty transfers it applies to; clarify when remedial action has 
been taken; clarify the ability to use removal actions; and 
clarify the authority to subdivide and transfer property whether 
or not it is on the National Priorities List. It also requires a 
Report to Congress, within 30 days of enactment, on the manner in 
which the Defense Department plans to carry out environmental 
restoration activities on military installations to be closed 
under the Base Closure and Realignment Acts or otherwise. 

This legislation would improve DoD's ability to transfer 
property which poses no health or environmental threat to the 
local community that we believe enhance local redevelopment 
without diminishing DoD's responsibility to clean up contamina- 
tion from hazardous substances. 

The full benefits of clarification of broader authority for 
removal actions to expedite necessary cleanups would be con- 
strained by the CERCLA time and dollar limits on removal actions. 
We believe that, for Federal agency removal actions, the limits 
should be site related, not arbitrary administrative limits 
developed to manage Superfund. 


DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES 
Working Draft 
June 13, 1991 

As revised by the Defense Environmental Response Task Force 
at Us meeting of June 19, 1991 

(Task Force additions appear in Ualics) 

Congress charged the Defense Environmental Response Task Force with making 
findings and recommendations on two categories of issues relating to environmental 
response actions at bases that are being closed; a) ways to improve interagency coordination; 
and b) ways to consolidate and streamline the practices, policies, and administrative 
procedures of relevant federal and state agencies in order to expedite response actions. 
Congress specified that the Task Force make recommendations within existing laws, 
regulations and administrative policies. The Task Force Charter provides that the Task 
Force may also recommend changes to those laws, regulations and policies. To assist the 
Task Force in its deliberations this paper identifies specific issues for potential consideration 
within the broad framework of the Charter. 
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ISSUE #1 


STATEMENT OF ISSUE 

a) To what extent may facilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken 
by the Department of Defense (DoD)? 

b) To what extent may DoD transfer a base in parcels that exclude areas where 
ongoing remediation is necessary? How should such parcels be delineated? 

c) To what extent may existing or proposed land uses be a factor in cleanup 
decisions: 

i. if the site is on the National Priorities List (NPL)? 

ii. if the site is regulated under the Resource Conservation and Recovery 

Act (RCRA)? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses of the land during and after the completion of remedial action 
be consolidated and streamlined: 

i. if the site is on the NPL? 

it. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

Statutory Requirements 

Environmental Restoration 

The Comprehensive Environmental Response, Liability, and Compensation Act 
(’’CERCLA”), 42 U.S.C. §§9601-75, and the Resource Conservation and Recovery Act 
(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA), 
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§§42 U.S.C 6901-6992K, axe the principal federal statutes governing the cleanup of defense 
sites contaminated by hazardous substances. CERCLA §120 specifically addresses the 
responsibilities of federal agencies. Under CERCLA § 120(a), federally owned facilities are 
subject to and must comply with CERCLA to the same extent as nongovernmental entities. 
In addition, 10 U.S.C. §2701(a)(2), specifically notes that environmental restoration activities 
must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires 
EPA to use the same criteria to evaluate federal sites for the National Priorities List (NPL), 
the list of highest priority sites under CERCLA, as it does for private sites. EPA interprets 
§ 120(a) to mean that the criteria to list federal facilities should not be more exclusionary 
than the criteria to list non-federaJ sites. EPA, Listing Policy for Federal Facilities, 54 
Fed . Reg . 10520, 10525 (Mar, 13, 1989). 

CERCLA also establishes certain minimum procedures that must be followed when 
federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides 
that when the federal government transfers real property on which any hazardous substance 
was stored for one year or more, or known to have been released, or disposed of, the 
federal government must provide a covenant in the deed. The covenant must warrant that 
all remediation necessary to protect human health or the environment with respect to any 
hazardous substance remaining on the property has been taken before the date of the 
transfer, and that the United States will take any additional remedial action found to be 
necessary after the date of transfer. 

Some entire bases are listed on the NPL, including five on the 1988 closure list. In 
other cases, only a discrete site within the base is listed on the NPL. There are 
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contaminated sites on other bases, that are not listed on the NPL CERCLA § 120(a)(4) 
requires response actions on non-NPL sites to comply with state laws to the extent that state 
laws apply equally to response actions at non-federal facilities. Some bases contain facilities 
currently regulated under RCRA or state hazardous waste regulatory programs (or both); 
these facilities will need to be closed in accordance with those statutes. HSWA requires a 
treatment, storage, or disposal facility (TSDF) that has released hazardous waste into the 
environment to undertake "corrective action" to clean up the release. Where a base, or 
portion of a base, is both listed on the NPL and subject to state-delegated RCRA 
authorities, conflicts may arise regarding a particular proposed remedial action. 

Transfer of Land 

Other statutory authorities also aj^ly to real estate owned by military departments 
that must be considered in the context of transferring land at a base that is being closed. 
Section 204(c) of the Base Closure Act, for example, reiterates that the National 
Environmental Policy Act (NEPA) applies to the actual closure or realignment of a facility 
and the transfer of functions of that facility to another military installation. Other statutes 
impose procedural requirements; 10 U.S.C. §2662(a), for example, provides that the 
Secretary of a military department may not enter into certain real estate transactions, 
including leases and other transfers of property where the value exceeds $200,000, until 30 
days after he has submitted a report of the facts surrounding the transaction to Congress. 
Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military 
department to grant easements for roads, oil pipelines, utility substations, and other 
purposes including "any ... purpose that he considers advisable." 
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Under the Base Closure Act and the Federal Property and Administrative Services 
Act, a federal agency receiving property from another federal agency must pay the estimated 
fair market value for available facilities. Federal Property and Administrative Services 
Act, 40 U.S.C §571 £1 ssij.; Section 204(b) of the Base Closure Act, Pub, L. 100-526, 102 
Stat. 2627; Federal Property Management Regulations, 41 C.F.R. §§101-42 to -49. Excep- 
tions to this general rule are allowed for intra-DoD transfers of real property and if the 
Administrator of the General Services Administration and the Director of the Office of 
Management and Budget both agree. 41 C.F.R, §101-47.203-7. Regulations implementing 
this exception allow no-cost transfers for certain specified purposes including public parks 
and recreation areas; historic monuments; public health or educational purposes; public 
airports; and wildlife conservatioiL Id* In addition, the McKinney Act, 42 U.S.C. § 11411, 
requires DoD to give non-profit organizations that assist the homeless priority in leasing 
unutilized and underutilized property. 

Section 204(b) of the Base Qosure Act requires the Secretary of the military 
department contemplating a property transfer to consult with state and local governments 
to consider any plan for the use of the property that the local community may have. Pub. 
L. 100-526, 102 Stat. 2627. States and local governments are generally given priority over 
private individuals in acquiring surplus federal property. 41 C.F.R. §101-47.203-7. 

Issues Surrounding Trans fers and Conveyances 
. Some bases identified for closure contain facilities that are in demand for non- 
military use. DoD may desire to lease, or otherwise transfer use of, such facilities to non- 
military users before the base is closed. In some cases the facility may be within an "area 
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of concern” identified by DoD as needing either investigation to determine the need for 
environmental restoration or actual restoration. The U.S. Environmental Protection Agency 
(EPA) and state environmental regulatory agencies will have different interests in the site 
depending on the state of knowledge about the site, the regulatory posture at the site, and 
the stage of the investigation or restoration. It may be necessary to limit or restrict the non- 
military use in order to ensure that it does not interfere with the ongoing investigation or 
cleanup. Differing controls or limitations on interim use of facilities may be appropriate 
during the phases of investigation and restoration. 

The procedures for determining interim and final uses of the affected land are likely 
to differ depending on whether the cleanup is conducted under CERCLA, RCRA, or some 
other framework. In addition, the intended interim or final use of the land may or may not 
be a valid consideration in determining cleanup standards, depending on which of these 
statutes governs the cleanup decision. The extent to which plaimed land uses affect cleanup 
decisions is likely to be highly controversial. If higher levels of residual contamination are 
allowed after cleanup because, for example, the planned use is industrial, measures must be 
taken to ensure that future changes in land use do not expose the public to unacceptable 
risks from the residual contamination. 

Contamination on many bases is limited to relatively small discrete areas. One issue 
raised in such cases is whether the uncontaminated areas may be transferred as separate 
parcels, with the Department retaining the contaminated areas until remedial action is 
completed. 
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A corollary issue is how to define a contanunated area, particularly where 
groundwater may be contaminated and the extent of that contamination (i.e.. size, direction 
of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the 
boundaries of an "area of concern" prior to completion of cleanup. Another related 
question is whether, and under what circumstances, DoD may transfer uncontaminated 
surface above contaminated groundwater, or contaminated surface above contaminated 
groundwater for which surface remediation is complete. Also, the issue of defining and 
transferring uncontaminated areas is complicated by the fact that activities during the 
remedial design and remedial action could reveal that contamination extends to an area that 
had already been transferred by easement, lease, or some other land use transfer 
mechanism. 

Restrictions such as prohibitions on well drilling or other subsurface, activity (if 
subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise 
transfer parcels of property with a right of entry for monitoring or with other use 
restrictions. How restrictions are implemented will be critical to the protection of public 
health and safety, success of the cleanup, and resolution of future conflicts between the 
military department and its transferees. Restrictions on use are effective if they are made 
a part of the deed and "run with the land" so that later owners cannot extinguish or ignore 
them. Such restrictions also decrease the marketability of the land, making it more difficult 
to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has 
had use restrictions placed on it. 
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Impediments to transfer resulting from threats of liability under CERCLA §§106 and 
107 cannot be ignored. Potential transferees (including lessees) of property from DoD could 
be considered "owners or operators" of a CERCLA site liable for the costs of response at 
the site. At Pease Air Force Base in New Hampshire, this problem was resolved by 
legislation providing complete indemnification to the State of New Hampshire and lenders 
for any liability associated with releases caused by the Air Force at the base. 
Indemnification will likely be a recurring issue, since agencies do not have the authority to 
indemnify a purchaser themselves. 

DoD has noted that bases may not be "nearly as valuable to the private sector" as 
they are to DoD. Statement of James F. Boatright, Deputy Assistant Secretary of the 
Air Force, before the Defense Base Closure and Realignment Commission, at 3 (May 10, 
1991)). Moreover, the commercial real estate market is still in a slump, id. at 4, which will 
likely impede any large-scale transfers of property for some time. Factors that could affect 
the value of a particular piece of property at a military installation include: 

(1) impact of closure on local economy 

(2) ability of local market to absorb a large tract of land in a short time period 

(3) age and possible negative value of improvements on land 

(4) availability of public benefit conveyances 

(5) set asides for wetlands, critical habitats, or contaminated areas 

Id. at 9. 

Other factors that may affect land values include the degree of encroachment of non- 
military uses upon the base (c,g„ military flight paths, weapons uses, training needs that 
affect local communities); the condition of the base facilities and its improvements; the 
facility’s suitability for other uses without significant expenditures; and the value of existing 
improvements that can add to a property’s marketability. 
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OPTIONS 


a) Identify the circuinstances in which, and the criteria and restrictions under 
which, facilities on closing bases may be leased or otherwise transferred for 
use by non-military users while cleanup investigations or other cleanup 
activities are being undertaken, 

i) Ident^ and develop criteria for the use of innovative real estate 
transactions to accomplish such tranters. 

ii) Ident^ and develop criteria for the use of conservation easements or 
other potections for ecological resources for parcels that have significara 
value as natural areas. 

Hi) Develop a policy to govern the use of parcels within an environmental 
"area of concern" during the time investigation and clearmp is ongoing, 
including provisions regarding protections pom liability, access rights, 
compliance with applicable health and safety plans, and subsequent 
transfers. 

b) Clarify applicable statutes, regulations and policies to indicat e that portions 

of bas e s for w hich th e r e is no contamination or - 4ik e lihood of contamination 
may b e transfoired independent of contaminated parcels, 

c) Id e ntify th e— diff e r e nces in th e policies, practices and proc e dur es for 
d e t e rmining allowable u s e s of land - durin g- and - aft ef- d e anup when the site is 
on th e NPL, a RCRA regulat e d sit e , or n e ither. R e concile thos e diff e r e nc e s. 
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4) R e concil e and combin e oversight and r e gulat et y r es ponsibil ki es - under 

CER € LA and RCRA - at bases being clos e d of - r e aligncd. 

e) Idcnti^ and dev e lop " Cfit e ria for th e us e of innovative real e stat e transactions. 

f) Id e ntify and dev e lop critcriQ for th e-ttse- of - e e w s efVQtion cosemente - or other 
prot e ctions for e cologica l- r e sourc e s - for c e ftatn ’ prop e rti es - b e ing sold or 
transferred. 

g) D e v e lop - Q policy to gov e rn the use of parc e ls within an %r e a of concern" 
during the tkn e- in vestig Qtiofl-and r e m e diation i s ongoing, including provisions 
r e gar - ding access rights, complianc e with applicabl e- h e alth and safety plans, 
and subsequ e nt - t f ansf e r s : 

b) Investigate the potential for redefining the boundaries of NPL sites on military 
bases from including the entire base to an area determined by the source and 
extent of contaminatioTL 

c) Determine the extent to which applicable statutes, regulations, and policies 
provide that portions of bases for which there is no contamination or likelihood 
of contamination may be transferred independent of contaminated parcels. 
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ISSUE #2 


STATEMENT OF ISSUE 

a) To what extent may the practices, policies and procedures for determining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

b) To what extent may the practices, policies and procedures for executing the 
cleanup be consolidated and streamlined? 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

The roles and responsibilities of state environmental regulatory agencies and EPA 
vary depending on whether a site is on the NPL, is regulated under RCRA, or neither. 
Each of these three legal categories provide distinct opportunities for consolidating and 
streamlining the cleanup process. In particular, the procedures for determining the cleanup 
standards for an NPL site will likely differ from the procedures for determining the cleanup 
standards for a TSDF regulated by a state that has received RCRA corrective action 
authorization from EPA. Similarly, the procedures for implementing a remedial action at 
an NPL site differ from the procedures for carrying out a corrective action at a TSDF in a 
state that has a fully delegated RCRA/HSWA hazardous waste regulatory program. 
Moreover, the procedures for determining and implementing cleanup decisions at non-NPL, 
non-RCRA sites may differ from both of these systems. 
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Two sections of CERCLA are directly applicable to the questions of determining and 
implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing 
cleanup standards, is the primary statutory authority for determining cleanup standards at 
all sites listed on the NPL. Section 121 delineates the nature of the remedy to be chosen 
and requires that a chosen remedy protect human health and the environment. Section 121 
also provides that legally applicable or relevant and appropriate more stringent state 
standards (ARARs) may apply in determining the proper level of cleanup. 

As already noted, CERCLA §120 specifically addresses the responsibilities of federal 
agencies for cleanup of hazardous substances. CERCLA §120(a) requires federally owned 
facilities to comply with CERCLA to the same extent as nongovernmental entities. 
CERCLA § 120(e)(2) provides that for federal sites that are listed on the NPL, EPA plays 
a significant role in remedy selection. The section directs the federal agency concerned to 
enter into an lAG with EPA for the ”expeditious completion ... of all necessary remedial 
actions” at the facility. Executive Order 12580 specifies the procedures to be followed prior 
to the selection of the remedy by EPA. Exec. Order 12580, §10, 52 Fed . Reg . 2923, 2928 
(1987). 

For federal sites not on the NPL, CERCLA § 120(a)(4) mandates that state laws 
concerning response actions apply. Arguably, all of the procedures contained in the NCP 
may apply even to federal sites not on the NPL Section 120(a)(4) raises the possibility that 
§121 guidelines on state standards must be followed even for those federal facilities listed 
on the NPL. 
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Section 120(i) of CERCLA states that nothing in CERCLA §120 "shall affect or 
impair the obligation of any department, agency, or instrumentality of the United States to 
comply with any requirement of [RCRA] (including corrective action requirements)." 
Section 120(i) states only that corrective action authorities apply to federal facilities; it does 
not specify the extent to which those authorities, found in RCRA §3004(u), will apply if 
CERCLA response activities are being conducted at the same time as corrective action 
activities at a federal facility. 

OPTIONS 

a) Identify the differences in practices, policies and procedures for determining 
cleanup standards under CERCLA, RCRA and other applicable laws, 
including state laws ; reconcile thos e differ e nc es. 

b) Identify the differences in practices, policies and procedures^ including DoD 
contracting procedures^ for executing cleanups under CERCLA, RCRA and 
other applicable laws, including state laws ; reconcile those differences . 

e) Interpr e t CERCLA § 120(i) in conjunction wth §121 so that RCRA §30CM(u) 

requirements do not d e lay CERCLA cl e anup actions. 

d) Reconcile and eombin e- ov e r s ight - and regulatory - r e spon s ib i li t i es - und e r 

CERCLA and RCRA a t bases being closed or realigned. 

c) Investigate the potential to expedite the process of determining cleanup standards 
throu^ the use of standard or gerteric req)onses to recurring types of 
contamination, such as petroleum releases. In particular, irrvestigate the poteritial 
for generic RI/FSs and RCRA Facility Imfe^ation/Correcth^ Measures Studies. 



d) Investigate the potential for combining the land use planning process for base 
reuse, environmental assessment of base closure under NEPA, and cleanup 
studies such as an RI/FS or RCRA Facility Investigation/Corrective Measures 
Study, 

e) Investigate the potential for expecUting cleanup through improved contracting 
policies and procedures. 

f) Evaluate DoD*s resource availability for restoration activities. 
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ISSUE #3 


STATEMENT OF ISSUE 

Are there sites for which remediation is not technologically feasible, or for which the 
cost of remediation is simply prohibitive? If so, what uses, if any, can be made of 
such sites, and what mechanisms are needed to protect the public in perpetuity from 
the risks associated with such sites? 

BACKGROUND 

This issue most frequently arises at military installations or former military 
installations that are contaminated by munitions residue. There are many such sites around 
the country with some degree of contamination. Two installations scheduled for closure 
under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort 
George G. Meade, have significant amounts of munitions residue. For example, at Jefferson 
Proving Ground alone, it is estimated that more than 23 million rounds of munitions have 
been fired, and over 1.5 million rounds remain as high-explosive duds. 

Munitions residue that contaminates military installations exists in many forms. The 
simplest form is the inert fragmentation/casing which remains after the high explosive fill 
has detonated. On the other end of the spectrum are munitions containing high explosives 
that malfunction (duds) and may be on the surface or (most probably) many feet 
underground. Some munitions have been recovered as deep as 30 feet beneath the surface. 
With the proper stimulus, these duds may detonate. In addition to these two types of 
munitions are many other practice/training devices that may or may not contain an explosive 
charged 


15 



The regulatory status of unexploded ordnance under RCRA and CERCLA is not 
clear. In fact, there are differing interpretations among EPA and the States of RCRA 
storage, treatment and disposal requirements for the manufacture, testing, handling and 
disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an 
amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow 
the development of alternative regulations to address the RCRA issue. 

Not every military installation, or part of an installation, creates a munitions 
contaminated area to the same degree. For example, several bases may all use one 
bombing range. At other bases, only small arms ammunition may have ever been used. 
Therefore, the scope of contamination may not be easy to determine, and a records search 
by the services may be needed in order to determine the location and extent of unexploded 
ordnance. However, records may be inaccurate or non-existent, especially for actions that 
occurred years ago. 

The feasibility and cost of remediation depends on the future intended use of the 
property and the level of cleanup necessary for the intended use. Surface clearing may be 
adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft. 
Meade where munitions contaminated property is being considered for use by the 
Department of the Interior as a wildlife refuge. However, strict controls on human access 
will also be required.) DoD safety standards do not permit custody transfer of lands 
contaminated with explosives that may endanger the public, when the contamination cannot 
be remediated with existing technology and resources. Qeanup of the same property for 
residential or commercial use may be prohibitively costly, if not technologically infeasible. 
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This is because more land must be excavated to recover dud munitions buried beneath the 
surface that may be detonated by construction and excavation. Clearing land of ordnance 
not only requires specialized equipment, it can also be very dangerous and extremely labor 
intensive. 

Where adequate clean-up for residential or commercial use is not feasible, DoD 
needs mechanisms to protect the public from residual risks on sites which are transferred. 
First, past land use (and potential hazards) must be clearly identified to future owners. 
Second, restrictions on future land use must be clearly identified to future owners and 
somehow retained with title for all subsequent transactions. Restrictions should be 
commensurate with the residual unexploded ordnance hazard. 

Even with restrictions on future use, liability questions remaia DoD is still liable for 
cleanup resulting from DoD activities prior to transfer. In cases where public access is 
restricted, what happens if there are trespassers or access is required for legitimate reasons, 
e.g.. firefighting? Can DoD ensure that it will not be liable for contamination created by 
future users? 

Remediation costs are proportional to the depth of cleanup. This variability of cost 
is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95 
square miles near Madison, Indiana) according to various levels of cleanup. 
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ESTIMATED COSTS FOR VARYING LEVELS OF 
EXPLOSIVE REMEDIATION 

(Estimates provided by Jefferson Proving Ground) 


CLEANUP LEVEL COSTS 


Surface Cleanup 
Restricted Cleanup 
3 Feet Deep 
6 Feet Deep 
10 Feet Deep 
Unrestricted Cleanup 
(Technology for unrestricted 
cleanup is currently not available) 


$550 Million 

$2.8 Billion 
$3.8 Billion 
$5.0 Billion 
> $5.0 Billion 


Special Concerns and Considerations 

Present DoD policy requires that plans for leasing, transferring or disposing of DoD 
real property where ammunition or explosives exists, or is suspected to exist, be submitted 
to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD 
6055.9-510) specify that contaminated property cannot be transferred until tendered 
innocuous.” 

Restricting a cleanup to surface contamination may not ensure that the surface 
remains uncontaminated over time. Freezing and thawing of the soil and other physical 
factors may result in subsurface ordnance migrating to the surface. Therefore continuing 
remediation may be necessary, since all remediation tends to be temporary in lands which 
have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery. 

The location of buried ordnance may not be known. Therefore, it may be difficult 
to certify that "clean” sites are in fact really clean. This has occurred at Jefferson Proving 
Ground where large amounts of World War II munitions were found in the course of 
excavating a supposedly clean area. 
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Ordnance cleanup is inherently dangerous. The need to characterize and remediate 
a site may conflict with requirements to minimize health and safety risks to cleanup 
personnel. 

In addition to lack of technologies to remediate the site, technologies may also not 
be available for conducting investigations of the site. For example, detectors may not be 
capable of detecting ordnance buried deep beneath the surface or in wetlands. 

The excavation required for a complete cleanup would likely generate significant 
undesirable environmental impacts. Removing 10+ feet of soil over a large area would 
generate impacts similar to strip mining. However, in areas heavily contaminated by 
penetrating ordnance, even this level of cleanup might yield temporary results, as ordnance 
items later work their way to the surface. 

In most cases, installations contaminated with high explosive munitions residue will 
not be suitable for commercial or residential use, not only because of the cost or lack of 
cleanup technologies, but also because it may be impossible to guarantee that a site is in 
fact "clean." 

OPTIONS 

q) S e parat e highly contaminat e d ar e as from - "cl e an" areas (known os "parc e ling"), 
s o that port of the land that e xp e ri e nc e d little or no contamination might be 
easily cl e an e d, verified and r e l e as e d. 

b) Perform s urface cleanup s suffiei e nHo - allow activities wh e re both cleanup and 

human acc ess- ond e xposur e i s limit e d, e .g.. wildlif e r e fug es or certain typ e s of 
industrial - activities not involving construction or e xcavation. 
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o) Estab l ish - m e ohonism s to protect th e public in p e rp e tuity from residual risks 
at sites w here remediat i on is at a -tes s e r levet : 

d) R e tain titl e in DoD - and d e signat e <h e- ar e a - QS - a - wildlif e- r e fa ge , bird sanctuary 
or Gimdar us e not - m v ol v ing public access. 

e ) Us e funds from th e B os e Oosure Account to r e s e arch and d e v e lop technology 
for e xplosive ordnanc e - dis po s al. 

a) Provide a list cf bases and formerly used defense sites at which munitions 
contamination is an issue. 

b) Investigate whether any other sites or types of contamination at closing bases are 
technologically or economically infeasible to dean up. 
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ISSUE #4 


STATEMENT OF ISSUE 

To what extent can overlapping or duplicative regulatot^ responsibilities and 

functions be combined or delegated to a single regulatory authority? 

BACKGROUND 

Existing law allows EPA to delegate to states the primary responsibility under 
RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar 
delegation of responsibility under CERCLA to oversee remedial actions at NPL sites. The 
potential for delegation of corrective action oversight under RCRA is largely unrealized, 
since few states have met EPAs criteria for authorization. 

Although CERCLA does not provide for delegation of that program to individual 
states, CERCLA § 121(f) calls for ’’substantial and meaningful involvement by each state in 
initiation, developments and selection of remedial actions to be undertaken in that State." 
EPA’s proposed revisions to the National Contingency Plan (NCP) in 1988 included policy 
options to allow NPL sites to be "deferred" to states to facilitate more rapid cleanup and to 
conserve the federal fund. Amidst growing controversy over this proposed expansion of 
states’ role at NPL sites, the EPA Administrator informed a Senate committee in June 1989 
that EPA would defer action on this proposal, and the new NCP includes no such option 
for states. Nevertheless, many states take an active role in federal cleanups of NPL sites, 
often assuming "state lead" under cooperative agreements with EPA. Most states also now 
operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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Delegation of the RCRA regulatory program to the states is intended to eliminate 
duplication of effort by agencies that have overlapping areas of responsibility. The 
argument is that delegation will expedite cleanups at TSDFs, including those located on 
bases that will be closed. Delegation of RCRA corrective action authority to more states 
might expedite cleanups at a significant number of bases subject to closure. When EPA 
delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the 
delegated authorities to account for the special circumstances encountered at federal 
facilities. 

OPTIONS 

€fc) Determine why more s tat es hQ%'C not satisfied th e-’ Critoria for delegation of 

RCRA/HSWA correctiv e action authority. If delegation is b e ing d e lay e d for 
reasons unrelated to the establish e d criteria, remove those impediments. 
Assist stat e s to meet the criteria. 

b) Consider the benefits of a s ingle environmental agency (federal or state) 

having regulatory responsibility for all hazardou s s ub s tanc e cl e anup s - at - closing 
bases. 

a) Research whether barriers to consolidating in a single emnronmental agency 
(federal or state) regulatory responsibility for all hazardous substance cleanups at 
closing bases are administrative or statutory, 

e) Authoriz e- d e l e gation to s tate s of authority to ov e rsee cleanup actions at NPL 

sites wher e th e stat e demonstrat e s capability to do so. 
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d) Investigate specific areas where it is possible to reconcile and combine oversight 

and regulatory responsibilities under CERCLA and RCRA at bases being 
closed or realigned. 
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ISSUE #5 


STATEMENT OF ISSUE 

To what extent may proceeds from property transactions be used to fund cleanups? 
BACKGROUND 

The 1988 Base Closure Act (P.L. 100-526) authorized closures to begin in January 
1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale 
of land at these closing bases to offset the costs of such closings if the sale occurs by 
October 1995. 

Cleanup of many closing bases will extend beyond five years and final transfer of 
some portions of those bases, therefore, may not occur until after the five year deadline 
passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing 
bases are insufficient to clean up all such sites. Until fiscal year 1991, cleanup of 
contaminated sites at base^ slated for closure was primarily funded under the Defense 
Environmental Restoration Account (DERA), DoD’s overall account for environmental 
restoration at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the 
National Defense Authorization Act for Fiscal Year 1991, P.L. 101-510, Congress moved all 
funding for cleanup activities at closing bases from the Defense Environmental Restoration 
Program (DERP) at active bases to the Base Qosure Account, which was provided with 
SlOO million to fund the costs of cleanup at the bases on the 1988 closure list. Congress 
took this action because of its concern that cleanup at closing bases should not compete with 
cleanup activities at active bases for DERA funds under DoD’s worst-first priority system. 
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Applying the proceeds from the property transactions to the cleanup of other 
contaminated sites would supplement the funds appropriated for cleanup and expedite 
cleanup of all such sites. For example, a trust account might be aeated with the proceeds 
from the lease or sale of land at a site, to be used to pay the costs of long-term operation 
and maintenance of a groundwater pumping and treatment system required as part of the 
cleanup at that site. 

An example of the use of a trust mechanism to fund future clean-up aaivities is 
found in the consent decree entered in connection with United States of America v. Stauffer 
Chemical Company, et al.. Civil Action No. 89-0195-Mc, (D. Mass.). Pursuant to the 
consent decree, the parties allocated responsibility for conducting and paying for cleanup 
activities and agreed to the establishment of two trust mechanisms and an escrow account 
through which past and future cleanup activities would be financed. 

The defendants responsible for conduaing future agreed-upon cleanup activities on 
the site agreed to establish a trust (the "Remedial Trust") and provide the trust the money 
necessary to ensure the uninterrupted progress and timely completion of the required 
cleanup work. These defendants will remain jointly and severally liable for any failure of 
the Remedial Trust to comply with the terms of the consent decree. 

A second category of defendants agreed to establish a second trust (the "Custodial 
Trust") and to convey to such trust title to their real property interests in the site. Under 
the terms of the consent decree, the Custodial Trust is responsible for managing the 
property, which includes: 
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implementing land use restrictions that would maintain the integrity and 
prevent the unauthorized disturbance of the caps and other structures that are 
to be constructed at the site as part of the cleanup process, 
permitting access to the site for cleanup activities, 
subdividing the property and locating potential purchasers. 

- negotiating and executing the sale or transfer of the property. 

-- arranging for the sale or transfer proceeds to be delivered to the escrow 
account established by the consent decree (the "Escrow"). 

If any property included in the site is unsalable, the Custodial Trust is to establish 
a further trust to hold and operate the property in accordance with a plan developed by 
EPA in consultation with the Commonwealth of Massachusetts. The Custodial Trust is not 
to sell any real property included in the site until after certification of completion of the 
remedial action, except in limited circumstances where future cleanup and control of the 
property has otherwise been assured by EPA and the Commonwealth. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United 
States for response costs incurred prior to the entry of the consent decree and to reimburse 
the defendants responsible for conducting future cleanup activity for their respective costs. 
The defendants responsible for conducting and paying for future cleanup activity are also 
jointly and severally responsible for any failure by the Custodial Trust, any further trust 
established pursuant to the consent decree, or the representative of the Escrow to comply 
with the terms of the consent decree. The Custodial Trust and its trustees are not to be 
considered owners or operators of the site property for liability purposes solely on account 
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of the Custodial Trust's ownership and disposition of such property in accordance with the 
consent decree, so long as the Custodial Trust does not conduct or allow others to conduct 
any activity on the property other than activities permitted by the consent decree. 
OPTIONS 

a) Imfestigate the feasibUiiy of using a custodial or other type of trust funded by the 

proceeds from land transfers to fund long-term cleanup activities at closing 


bases. 


Understanding on Environmental Coordination 
and Cleanup at Robins APB, Georgia 


Meetings were held In Atlanta and Robins APB, Georgia, called for and led by 
Congressman Richard Ray on 14 and 15 February 1991 and attended at Congressman 
Ray's request by senior management officials of the Georgia Environmental 
Protection Division, the Environmental Protection Agency and the United States 
Air Porce. The purpose of the meetings was to Identify ways to achieve early 
environmental cleanup actions at Robins APB as part of Its Installation 
Restoration Program. As a result, a high level workgroup was formed to make 
suggestions for expediting the ongoing cleanup, consistent with the existing 
Interagency Agreement between all parties under Section 120 of the 
Comprehensive Environmental Response, Compensation and Liability Act and where 
practicable to suggest other Initiatives that could be useful for other 
installations. 

The workgroup, consisting of the Deputy Regional Administrator, BPA Region IV; 
the Chief, Land Protection Branch, Georgia Environmental Protection Division; 
and the Director, Varner Robins Air Logistics Center Environmental Management 
Office, has met and has developed several recommendations for expedited 
Implementation at Robins APB. Additional Initiatives will be developed for 
use at Robins APB with the goal of enhancing and accelerating base cleanup 
consistent with all applicable state and federal lavs and regulations. The 
workgroup or designees of the respective members will meet from time to time 
as may be necessary to accomplish this goal. 

It is the understanding of all parties that this workgroup has been and will 
continue to be given the fullest support by all levels of the Agencies 
Involved. The workgroup will endeavor to make periodic reports of significant 
achievements and successful Initiatives. 

Specifically, It Is understood by all parties that the workgroup shall have 
full discretion to suggest changes to any activity, procedure, organization, 
guidance, or policy that may result In expediting or enhancing environmental 
cleanup, and that workgroup suggestions will be given careful consideration at 
the levels of decision required for Implementation. The group will give 
special attention to measures that %rlll streamline processes and eliminate 
unnecessary delay, such as duplicative efforts or failure to share or use 
available expertise of the agencies involved, while at the same time being 
fully protective of health and the environment and giving ample opportunity 
for public review and cotment . 

Where initiatives that could benefit other installations are noted, these may 
be made the subject of special reports, separate from any periodic reports, 
that can be forwarded for review and implementation by the appropriate 
agencies, so that the efforts of this group may benefit the nationwide 
environmental program of the Air Force and the Departoient of Defense, as well 
as the EPA and the State of Georgia. 



SPECIFIC COMMITMENTS TO EXPEDITE CLEANUP ACTIONS 


RECORD OF DECISION: The Environmental Protection Agency 
Region IV (EPA), Georgia Environmental Protection Division 
(GEPD) , and the U.S. Air Force (USAF) will work toward completing 
the Record of Decision by 30 June 1991, vice the original 
scheduled date of October 1991. To meet this date, the parties 
will work jointly to accelerate preparation of the Remedial 
Action Plan with a target date for start of the public comment 
period by 25 April 1991. 

LANDFILL 4: The Air Force will expedite efforts with a goal of 

beginning field work on remedial actions within six months after 
the Record of Decision is signed. EPA Region IV and the Air 
Force will work together to resolve the issue of the need for a 
Section 404 permit so construction of a runon control system can 
begin as soon as possible. 

WETLANDS: EPA and the Air Force will work jointly to define the 

required scope of the wetlands study* EPA personnel will do the 
initial reconnaissance field work during the first week of 
April 1991. The Air Force will complete the remainder of the 
field studies in early 1992, depending upon the results of the 
reconnaissance survey. 

SHALLOW GROUND WATER AQUIFER: The Air Force will expedite field 

testing with a goal of completing the remedial investigation 
report by the end of 1991. EPA, GEPD and the Air Force will 
expedite the review and revision of the report. The Air Force 
will review the wetlands study results and the initial data from 
the groundwater study to evaluate the benefit of installing 
extraction wells to provide a barrier to reduce the contaminant 
burden on the wetlands. 

OTHER ROBINS AFB IRP SITES: The Air Force has formulated an 

action plan to cleanup and close 16 sites in 1991. GEPD and the 
USAF have discussed interim and corrective actions. GEPD and the 
USAF will work together to assure the documentation supports site 
closure. 
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Response Action Contractors' Liability Issues 
Regarding the Defense Environmental Restoration Program 
Conclusions and Recommendations 


Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
E>oD cleanup and removal program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors OlACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived imcertain, 
but believed potentially large, risk to their firms inherent in DoDs remedial action 
work. In order to better understand the substance and basis of these concerns the 
Depcirtment of Defense has endeavored to work with representatives of the RAC 
oommuiuty, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industr/s reluctance to become involved where the 
risk is so uncertain and |x>tcntially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoDs costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
Don's cleanup pro^am, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department 



DoD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. 

The current liability picture particiilarly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use stwdard, conservative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to p>erform 
adequately on their remediation contracts. 

DoD ^ waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately respx)nsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-p>erfonning contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules develop>ed by 
EPA for dealing with its contractors may not be appropriate for 


Pnvate firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 


Different types of remediation projects have different 
inherent risl^ and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
cleanup cost to die Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 



Recomme ndations: 


Based on ihe foregoing conclusions, the Department is concerned remedial 
action contractors' perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and increased risk to the public We are also 
very conscious that any recommendation we adopt for action or inaction, %vill have 
economic consequences. Any choice inevitably cortfers competitive advantage on 
some contractors and di^dvantage on others. We must make sure we understand 
the nature and implications of the incentives and disincentives our choices imply. 
We must encourage respo^ible and professional behavior by our contractors. We 
must avoid O'eating incentives for behavior that diverts government resources from 
the primary gpal of cleanup. Ultimately, whatever strategies we adopt should 
improve the Department's ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. ^ 

Bas^ on infomution developed in doing this report, the Department is 
implementing changes in its contracting strategies and policies within its control to 
resolve some of these issues. These include better acquisition planning including 
varying types of contract strategies, reducing amounts of bonds required on 
construction contracts or use of rolUng or phased bonds, allowing irrevoc^le letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests). The environmental and engineering arms 
of the military departments will continue to exarrune their current contracting 
practices with a view to recommending changes in guidance, policy, relations, and 
legislation to enhance the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make specific reconnmendations for action to be taken. 

The DoD is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. This issue was addressed in the last Congre^ 
by amending section 119(g) of the Comprehensive Response Compensation and 
Liability Act to speafically broaden coverage for sureties at National Priorities List 
sites. Extending this principle to all DoD sites, whether or not on the NPU would 
help bnng sureties back mto writing bonds for DoD cleanup contracts at a reasonable 
prices. This should broaden competition for contracts, improve timeliness, and reduce 
overall costs to the Department This should not work a disservice to innocent third 
parties, as ultimately it is the Department that is responsible for ti\e remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract 

A more wide^sweeping risk sharing concept evdved from during 

the preparation of ^ report This concept would involve limiting a Response 
Action Contractor's liability to outside persons. The Department and any olhw true 



potentially responsible parties would be designated as those solely responsible for 
damages to inn<mnt third parties for damages arising out of a remediation action at 
a DoD site--logical application of current law as to generators and operators of 
hazardous waste facilities. The DoCXs contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government We will continue woiiung widi the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's aean-up program. 
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EXECUTIVE SUMMARY 

On 30 • 31 January 1991, the executive level Environmental Contracts Fonim of the Society of 
American Military Engineen (SAME) met at Bolling Air Force Base to discuss the issues of Liabili- 
ty, Indemnification, and Bonding in Environmental Contracting. 

During the forum, the following key issues were raised: 

a. There is a risk to the remetfial action contractor (RAC) performing environmental 
work. Part of this risk are the unknowns associated with the work. Another part is the potential 
for third party liability suiu resulting from the performance of such work. 

b. RACs are unable to obtain professional performance liability insurance for hazardous 
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to 
the high risk of liability associated with the performance of such work. Available insurarMC only 
covers the period of work performance; not the period during which RACs are most susceptible to 
third party liability suits. 

c. RACs are unable to obtain surety bonds required for FWeral government hazardous 
waste cleanup projects because the surety bond industry sees a high risk from liabHity in issuing 
such bonds. Available bonds are generally for projects of less than S5M value. Some companies 
are self-bonding in ofder to meet governmental requirements. 

d. RACs fee! that the Department of Defense (DOD) is responsible for the presence of 
the hazardous material on the site and therefore, should be responsible for their portion of the risk 
associated with site cleanup. RACs believe that DOD should indemnify RACs performing work 
against third party liabOity to cover the government's portion of the risk 

In response to the concerns raised by RACs, DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change the laws so that RACs are excluded as a potentially responsible party for 
liability suits resulting from cleanup actions. 

b. Revise the Federal Acquisition Regulations (FAR) to extend the applicability of 
indemnification to contractor work done as a part of the Defense Environmental Restoration 
Program. 

c. Limit the sutute of limitations for contractors on environmental cleanup projectt and 
limit the contractor's liabflity for a project 

d. Limit the contractor's liability to that resulting from their negligence. 

c. Negotiate the risks of a project with the contractor and determine equitable dSstnbution 
of the risk between the contractor and the government as a part of the contract 



come to grips on these issues, the DOD*s desnup efforu miy not succeed end to him thit^ ! 
unsatisfactoiy. He indicated that although the forum may not reach dosure on these issue^iij^y 
expected that progress «vould be made during these two days. | , 

C. Ar.ENDA TOPICS I I 


1. An A»essment of the Risks and Potential Liabilities of EoviroiuhenCal Response ;Acdi^. 
Contractors, Under Federal and State Law, at Department of Defense FadUtl^ 
of These Liabilities on Implementation of DOD's Enrironmentat Rciiiediatioij and Retit^^d^ 
Program* 


The industry topic leader discussed, through the use of an example deanup efibrt, the .risb^i^^ 
potential liabilities tlttt are experienced by a I^C perfonning erorit sin sup^it o£;theii^^^ 
liazardous a^te site deanup e^rts. Somcjof the problems dted iwere: du sampling teCm^^ 
did pot cover 100 per»nt of ^e area under oonsideratioD, and, .u a result, tberp 
water leakage paths of which the RAC would be unaware; porosity of t^ b^ 
predude total deanupbf toxic chemicals, and these chemicals may leach aR^dmPp^ 
completed; the technology chosen for the deanup (although agreed to by the par&'ra)^^fTOt 
effective; to^/s technok>£f, seen through the eyes of a jury in the future, may|be I 

be negligent [ 

The topic leader indicated that, when bidding on a task, the RAC win examine tlL risis isso^t^^ 
upth the proposed effort and make a decision of bid or no-bid acoorcfin|^. Insurance availablcut i^ 
t^e RACs is| expensive^ and. b^use it only coven the cuir^ year and wiU not ^ 
potential law suits woidd be expected, is worthless. The contractor mud kx)k at the i^OTac^ 
g^logy, the I flow paths of contaminants, an^ the location of the populace rdatiW 
site when bidding on a job. There would be^ a considerable (fiffereoce of risk betw^h,a;p6tMEM 
job in the deserts of Utah and one on Long Island. RACs are reluctant to usekinnewSS y^ 
technology in hazardous waste site deanup efforts because pf the greater risk to &e oom^ptpy^ 
a^law suit. By experience, the RACs have turned that if water becomes oontaixunde^ prof^cF^ 
loses value, some damages (personal or property) may occur, and pet^e are going fo sue.' ; 

In response to a question from a DOD representative, the RAC attendees estiiilated 
insurance would cost about S250K per year. Once the work is oompleted, the pqli^.jis 
and there isj no further coverage. The point was raised by I oohtraetbr that if^^^ 
performed exactly to spedfication, the RAC could still be taken to coun, and |ewn if, thC^ 
convinced the court that it was neither negligent nor contributed to the condition ihsiig^tilig ^ 
suit, the defense costs for the RAC would be substantial. | f 

One contractor indicated that if he had to work for the government without indenmtficdip^^ 
would uke efforts to decrease the risk, such as drill additional wells to moire ■ 
groundwater flow. This would unnecessarily nuse the cost of doing the work. Wlicn 
representative indicated that only five percent of the bid covers poi^tial risk (due to tttnp^tSn)S 
blit this did little to cover the potentid risk costs. 

The RAC representatives asserted that they were dealing with an unknown liabflity andu^:^^ 
in states with differing laws. As a result, they might not be able to adeq|uately de’tcrmihe^thpm 
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SAME ENVIRONMENTAL CONTRACTS FORUM 
30 . 31 JANUARY 1991 
BOLUNG AIR FORCE BASE 


A. INTRODUCTION 

The executive level Eovironmentil Contrscts Forum of the Society of American Military En|iiieen 
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of I^ili^, 
Indemnification, and Bonding in Exnnronroental Contracting. In attendanoe at this forum tmre 
represenutives of the Office of the Deputy Assistant Secretary of Defense (Environment), Army, 
Navy, Air Force, and Coast Guard and executives representing remedial action oontractori (RACs) 
Chat perform environmental deani^ services for the Department of Defense and private industiy. 
A list of attendees for this forum is provided as Attachmem A to this report. 

This forum was oo-diaired by Cap^n James A Rispoli, CEC, USN, Vice President, Environmental 
Affiurs, Society of American Military Engineers and Mr. Russ Milnes, Prindpal DepuQr to the 
Deputy Assistant Secretary of Defense, (Environment). 

Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic 
issues. Suggested discussion topics included: what are the liability oonoems; what are the 
experiences with regard to liabflity and bonding how is the risk of performing environmental work 
assessed; and how do the problems of liability and bonding affect oompetitioit Seven papen were 
submitted in advance or during the forum. These papers were provided as attachments to the draft 
proceedings of the forum. 

B. OPFNTNG RlbdARKS 

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts 
Forum, which is to f^iute an ongoing frank and open discussion of programmatic and contractual 
issues between industry and the mOiUry services. He indicated that this was the third session of 
this executive forum, and that SAME had been asked by the Office of the Deputy Assistant Secre* 
ury of Defense (Environment) to further address the issues of liability, indemnification, and 
bonding to assist them in obtaining views so that DOD might pr^re a report to Congress. To 
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to 
participate. CAPT Rispoli suted that proceedings of the forum would be issued. These 
proceedings would not provide any quotes or attribution. He asserted that the forum was not a 
place for debate, but was a means to disniss the issues so that all in attendance could Iktea and 
learn. He asked if there would be any objecriems in having submitted papen published as a part 
of Che forum proceedinp. Ho objections were raised. 

Mr. Milnes addressed the forum stating that the only means of solving environmental cleanup 
liabOity problems was through an open forum. He indicated that the Department of Defrn ff 
(DOD) has pledged to comply with its environmental obligafions. The instaUacion restoration effort 
is important, and as the DOD moves from the study phase, it recognizes that action must be — 
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to the 
cleanup business. Mr. ^^lnes stated that his office wants to come to grips with the hazardous waste 
sice cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but 
he did not see this as a solution. He explained that if the DOD and the cleanup industiy do not 



2. The Availabilityi Coslt« and Limitations of Commercial Insurance to Cover the Risks and 
Potential UabilUics of DOD's Environmental Contractors 

An insurance industry representative topic leader stated that insurance underwriters have problems 
with insuring projects which have an environmental risk. There are inherent reasons: the long 
latency period of toxic exposure and the multiple potential causes of bodily or property harm 
associated with environmental projects. The insurers must establish premiums today for liabilities 
which will occur ten or more years in the future. 

Although liability standards are provided in Section 119 of CERCLA (dealing with negUgenoe), 23 
sutes have laws which are oontraiy to this section. Contractors may be required to shoulder more 
liability than they deserve. New, exotic bodily injury theories are being applied. These tadude: 
medical surveillance (if an individual is exposed, he or she should be monitored); immunoioxidty 
(long term exposure can break down the body’s immunity making people more susceptible to 
diseases such as cancers); advance risk of future harm (exposure may increase the possibility of 
future bodily harm); and mental anguish (the fear of getting a disease as .a result of exposure). 
Once considered remote as reasons for winning a suit, these theories now make environmental work 
in several states uninsurable. 

Recently, the insurance industry has been involved in coverage dispute cases. Policy holders/ 
insurers have asked the courts to look at contracts and determine if an enviroiunental aspect exists. 
Even though the insuren have thought that a contract has no environmental aspect, courts have 
frequently decided that it ^d. Pollution exclusion clauses have not been upheld in court Since the 
insurance industry does not have foith in drafting future policies, they are simply not insuring 
architect-engineers. There is a specialty market for insurance, but there are very few players, and 
insurance is expensive. 

Some A-Es arc forming risk retention groups, which is a form of self-insurance. Although this is 
a potential solution, it does not appear to be working. It is expensive. Many companies do not 
seem to be ready to insure the practices of their competitors. 

The topic leader was asked what type of cap the insurance industry felt would provide adequate 
coverage for environmental work. The topic leader indicated that he did not have a response to 
this action. An attendee indicated that the EPA currently has under review a S50M cap on 
indemnification to the RACs. The topic leader was asked if there had been any claim against a 
RAC The answer was that he did not know of any, there is not a large claims history. This may 
result from the tong latency period for toxic chemical claims. Qeanup efforts have been ongoing 
for a only few years; only ^ sites have been cleaned up. 

The topic leader was asked tf this was going to be a new market; were pollution incidents insurable? 
The response was that as a result of changes to Supeiiund, speculty coverage msy occur. A 
question as to whether the Federal government would subsidize ^pe of insuranoe, brought the 
response of probably not Is there a group to step in and develop a market to sell this type of 
insurance? The answer was, not at this time; one of the problems is that insurance companies are 
paying on liabilities which they do not believe they insured. 

A RAC representative raised the point that there is no guarantee for professioitti liabtli^ 
insurance. The insurer may chose not to issue or renew the insurance. Insurers will not cover 
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for a cleanup in certain states, and therefore may choose not to bid. They indicated that in 
perfomiing some work, they were staking the lutvivability of their corporation. When the 
RACs explained that, in working with the private seaor, the RAC shares the risk with the client 
This protects the contractor. The point was raised that the owner of a waste site owns the waste* 
and the RAC is helping to dean It up. Therefore, the site owner must share a good portioo oC the 
risk. 

The issue of strict liabQity was raised by the RAC represenutives. If anyone has a connection with 
a hazardous waste site, they are liable. Proper beh^or has not excused liability. 

When working for the Environmental Protection Agency (EPA) on orphan sites, there is a greater 
risk to the RAC The EPA indemnifies the RAC under Section 119 of the Comprehensive 
Envirofunentai Response* Compensation, and liability Act (CERCLA). This indemnification only 
covers ne^gence and not strict liabtliQr. The RAC must look at the state taws when ded<Sog to 
accept a risk. 

Another issue raised was that in some instances, a DOD activity required a RAC to sign hazardous 
waste manifests. This action places liability on the RAC for transporting of wastes. If the RAC 
had known it would be required to do this, it would iK>t have bid on the job without indemnifica* 
tion. A DOD representative indicated that, ^nerally, the DOD signs the manifest as the generator. 
The RAC representatives indicated that even if the contractor does not sign the manifest, but 
arranges for transport, the contractor could be liable, a potentially respcmsible party (FRP). Even 
if the contractor doesn't arrange the transport, but is on site, it may be sued. The contractors 
emphasized that defense costs are a real-time cash flow problem and a real risk even if the 
contractor is not involved or is innocent 

The problems for the^'^RAC were summarized as follows: 

a. There is an inherent risk associated with doing environmental work. RACs are dealing 

with anomalies which are Inherently difficult to model. 

b. There is an environmental risk of third party liability. 

c. There is no incentive for innovation. Before innovation will be employed by 
contractors, there must be an agreement between the diem and the contractor, and the 
benefidary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is generally no innovadon in the U.S. 

d. The architect-engineers (A-Es) are being expected to accept the liabilides of others. 
Liability insurance is not available in the market If it is available, it is only for the period 
of the job. 

e. Requirements vary from state to state. There is a bright spot for the RAOi in that 
there is more flexibility shown when dealing with states than when dealing with the Federal 
government Some states may change the specifications on their cleanup projects to permit 
innovative technology. Many see some states assuming the liability of PRFl State regulators 
are a part of the Record of Decision (ROD), and this permhs flesbility in dealing with the 
states. 
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Surety bond companies normally underwrite oonstruaion efforts. However, many of the oontracu 
for site cleanup are design*build efforts with bonding required for both phws. The topic leader 
stated, "Today's state of the art technology is tomorro^i malpractice.* Surety compaoics are 
reluctant to guarantee ^sign technology which is normally covered by professional errors and 
omissions insurance policies (which, today, is probably not available to the' RAC for these risla)t 

While discussing the av^ability and cost of surety bonds, the topic leader intficated that the cost 
of surety bonds has not increased for hazardous waste site cleanup projects. It is about one percent 
of the construction cost. Initially, hazardous waste site cleanup oontncts were thought to be service 
oontracu; then they were required to be construction contracts. About two years ago the surety 
bond market started drying up. The avaflability of surety bonds is a major issue. Some available 
bonds require 100 percent collateral. Some large construction companies are self4)on<Sng. Since 
the passage of Section 119 to CERCLA, three to four companies have reentered the hazardous 
waste site bonding markeL The market has opened up slight^, but the underwriten are not 
fighting for business. Only the major providers are coming back into the hazardous waste site 
cleanup bonding arena, and they are only bonding work on National Priority List (NFL) sites 
(covered by Sectio n 119 of CERCLA). 

The topic leader indicated that the surety bond companies need the same liability proteetkm as the 
insurers. The more protection that they receive, the more surety companies wfll reenter the market. 
Surety companies, as a rule, will not back innovative engineering (too much risk). 

A question was raised if any RAC surety bond company had been held to be a PRP? The answer 
was no, but the industry was concerned because of New Jersey common law interpretations. Some 
waste site cleanups are being bonded because they are being considered as non-hazardous (due to 
r^acively low risk). This raises the issue of how hazardous is hazardous? 

An Army representative indicated that they had received more four qualified bidders on a 
recent job. People arc apparently getting bonds. There U competition. The stage of not getting 
responsible contractors bidding has not yet been reached. One of the RAC representatives 
indicated that the project referred to by the Army may have been a small project People will still 
bid a $5M project. The break point comes for projects greater than SlOM, where there may be 
insufficient bonding money left. 

The topic leader indicated that the surety bond industry is seeldog dirification relief such 
bonds only cover performance in accordance with the specifications and the payment of bills; 
bonding docs not cover design, third party torts (bodily or property injury), or the performance of 
designs. A few, new, aggressive companies arc issuing bonds for less than S5M; however, some of 
these companies may be backing off. Bonds being issued require high collateral. Cbmpanies 
cannot look at the forming of subsidiaries to do bonding to decrease the liability, due to the 
requiremenu of remaining on the Department of the Treasury list of acceptable sureties for Federal 
construction projects. 

The topic leader asserted that the surety bond business is a very portion of Che iiwiraaCT 
market. In the past, it has rendered a smalt but reliable profit Now it is a big risk. The industry 
is only issuing bonds on a case-by-case policy and then only to long-term customers. 
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•prior acts*. RACs arc paying premiums but are not reccivini Aiture coverage. The topic leader 
indicated that if states had negligence statemenu sunOar to Section 119 of CERCLA, then 
insurance companies might become more interested in providing such insurance. There are 
presently no magic solutions. 

The topic leader wu^asked the insurance industry's plan of actioa. The response was that the 
insurance industry is "slugging out* solutions on a case-by-case basis. The industry has not been 
able to agree on alternatives to the current situation. A formal definition of "pollution exclusion* 
is a possibility. A general discussion on possible approaches (solutions) followed. A law similar 
to Price- Anderson which would be applic^>le to the toxic waste deanup industry was mentioned 
as a potential solution. This solution would create three layers of protection in the event of 
liability: the insurance layer, the owner/operator layer, and the government layer. 

3. Near and Long Term Eoviromaental Restoration Contracting Strateglca. 

Ea^ of the servi^ representatives made a short prtsentatxm on environmental restoration 
contracting strategics. Described were current efforts, current problems, and actions being taken 
to clean up identified hazardous waste sites. 

d- The Availability, Costs, and Limitatioiu of Corporate Surshr Bonds to Cover the Risks and 
Potential Liabilities of DOlPs EnvironmenUl Contractors. 

The topic leader from the insurance industry indicated that there were considerable problems with 
the issuance of corporate surety bonds. Contractors must post t surety bond for Federal wc.-k 
under the Miller Act. At this time, there are few bonds available for work on hazardous waste sites. 

The topic leader described the problems of issuing bonds for such Surety bonds arc 

underwritten only to cover the performance of a contractor and the payment of suppliers for 
construction work. They are written based on the <)uality of the contractor (ability to do good work, 
quality of people on site, equipment, how well the contractor has done on simflar efforts, and the 
availability of contractor finances to fulfill the contract requirements). Underwriten normally 
develop a long-standing r^elationship with the contractor. Liability from third party suits is not 
normally considered (this is normally covered by commercial general liability insurance). Recently, 
however, surety bond issuers have come under attack in the court room because they are the only 
•deep pocket* remaining in a law suit (RACs are normally people lidi. but asset limited). 

There has been a lack of indemnification for surety bond issuers for harardrtMS waste site work. 
Anyone involved in hazardous waste site work (inclutfing the surety bond underwriters who are only 
covering contractor performance and supply payments) have been found to be liable. If the RAC 
defoults on such work, the surety principal would be required to hire a eompletmg contractor and. 
consequently, may be construed to have contracted for the removal of hazardous wasu and 
subjecud itself to liability. 

Another issue with hazardous waste site bon<£ng U the bond temmatfon date. Normally, a bond 
is terminated when all work has been satisfoctoi^ aocomptished on a project Due the possibility 
of long time Pfn<^ associated with hazardous waste site deanup action (inducfing the p r^tpfft 
of having to reinitiate work), the bonding company m^ be required to pay daims long after work 
has been completed on a project 
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the larger the number of oontractors involved in a project* the greater the degree of risk to any one 
contractor. If their work is uninsurible (as it frequently is), the RACi could lose their ooro|:^ 
as the result of third party liability action. They asserted that they have walked away from jobs 
when they could not receive indemnification. They stated that the risks they were concerned about 
were those which they could not control Any work on an environmental site may end up with a 
law suit. Only five percent of taw suiu on environmental projects result in a judgment, but 
oontractors have to pay defense costs to defend good work. The area outside of negligence (strict 
liability) is of concern. The RAC represenutive declared that indemnification would not change 
the quality of their work. 

The RAC represenutives were asked, if nothing is done with regard to indemnification for DOD 
work, what is the probability of their doing work? The response was, they would do feasibiUty 
studies but would probably not perform any remedial action work without indemnification. They 
stated, the only companies that the DOD would be able to hire without indemnification would be 
those with nothing to lose. 

A question was raised regarding when indemnification is needed. The answer was, during cleanup 
and detailed design because these were the riskiest tasks. These efforts were less controllable. 
During studies, the contractor was further away from being named u a PRP. 

One of the contractors summarized his thoughts. He indicated that environmental work was 
extremely risky. This was due to the application of the concept of strict, joint, and several liabOi^. 
Itfwas also due to the lack of standards which define negligence; the highly litigious arena involving 
envirorunental work; the current state of the art of environmental work; and the long latency 
periods for hazardous/toxic material exposures (trying to defend oneself 10 to 15 years later is 
difficult). These risks are currently fiinded insurance (the insurance companies won't 
participate): fees (not a practical idea because fees are smafl, ri^ are great); and the net worth 
of the service provider (about 20 percent of annual revenue). As a result, this work is becoming 
unattractive, and, in the future, may be more uxuttractive. The following recommendations were 
made: 


a. A uniform standard of liabDity is needed. State laws must be preempted. 

b. There should be a comparative standard for negligence instead of strict liability (if 70 
percent negligent, then 70 percent liable). This was defined by another contractor as 
comparative responsibility. The government owns the land, put the waste there, and should 
bear a significant portion of the respoosibtlity. 

c. Liability should be capped to the profit of a job. 

d. Sutute of limiutions should commence after completion of the work tad run for four 
years. 


e. The DOD should reimburse the RAC for insurance costs or indemnifr the RAC if 
insurance is unavailable. 

t Risk apportionment should be a part of the contract negotiations. 
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S. Further Discussion on Industry's Liability Concerns with Reprd to DOD Envlronaicntal 
Restoration Work and Potential Solutions to Address These Concenu. 

A DOD representative led this topic to generate further discussion on the key Usues and to explore 
potential solutions to these issues. Hie topic leader indicated that DOD was looldnf for solutions 
that would result in good (technical and timely) cleanups of its hazardous waste sites, at a good 
price, and maintain a good contractor base whi^ earns a fair profit and is a viable community. Ibe 
RAC represenutives indicated that this would be possible if there was equitable risk sharing 
between the RACs and the DOD. 

It was suggested that valuvcngineeiing clauses in contracts be utilized. Some oontraMn indicated 
that this effort doesn't work very well, due to lack of timeliness in the government's response. This 
Uck of timeliness causes oontracton to stop trying. A DOD represenudve intficated that in 
situations in which a technology is approved in the ROD, there is reluctance to consider value- 
engineering proposals because it mean reopening the ROD. ANavy representative Incficated 
that his service welcomes value-engioeering The services indicated that when they become aware 
of roadblocks, they would take action to eliminate them. 

A question was raised whether the RACs normally revalidated the remedial investigation/feasibility 
study (RI/FS) when contracted to perform remedial design/remedial action (RIV^). The RACs 
agreed that they would revalidate the dau obtained by another contractor. The degree of 
revalidation would depend upon the contractor who performed the RI/FS. Such revalidation could 
cost up to 20 percent of the RD/RA effort. 

The Navy's Comprehensive Long Term Environmental Action, Navy (CLEAN) contract was 
discussed. The RACs were asked why they bid on these contracts since they did not know the 
cleanup effort involved. The RACs said that cost-plus (rather thsn fixed fee) contracting of 
CLEAN was a plus. They remarked that they would be better able to define the work and get a 
good price to perform a full scope of each task. As long as the cleanup effort was on the base, the 
possibility of third party liability was low. The closer to the site boundaries, the greater the risk 
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate 
the risk for each task. Only one percent of the projects in a CLEAN contract are anticipated as 
being a problem. 

In a discussion of contracting strategies versus risk, the RAC representatives intficated that third 
party liability is independent of the contract type. They did not look at fixed price contracts in the 
environmental area because there are too many unknowns and too much time and effort is spent 
in contract modifications. They wanted to be able to address, in the contract, the care to be taken 
in determining the risk of the project 

The RAC represenutives were asked, what percentage of oootnets arc high risk? The response 
was, that a large percentage of environment^ effort requires third party liabflity and therefore, is 
a high risk. One company represenutivt indicated that his company will not perform any work 
without some form of indemnification. Defense costs for liability suits are the big problem. There 
is no method of predetermining bow juries wfll apportion costs. 

The RAC represenutives reiterated that they have the ability to negotiate risks for commercial 
projects. That ability does not currently exist in dealing with the DOD. They also indicated that 
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The RAC represenutives concluded this discussion by suting that contracton are responsible and 
want to be held responsible for those actions over which they have control. They do not, however, 
want to be solely responsible for liabilities resulting trom a site cleanup. 


CAPT Rispoti asked if all people who would make decisions regarding these issues were 
represented in this forum. Participants indicated that there we*'e no other groups which should be 
represented as a part of the forum. The forum participants felt, however, dut following their 
review of the proceedings and incorporation of their comments, the proceedings should be provided 
to select environmental groups for comment 


CAPT Rispoli indicated that the draft proceedings would be circulated to SAME and the Office 
of the Deputy Assistant Secretary of Defense (Environment) and then be sent with all submitted 
papers to forum participants for comment prior to finalization. The forum attendees agreed with 
these procedures. 


The draft proceedings of the meeting were provided to all attendees on 21 February 1991. 
Comments were received from a US Anny Corps of Engineers represenucive. the NUS Corporation 
representative, and from the American Insurance Associadoo representatives. There oomments 
have been moorporated into the proceedings. 
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The discussion continued with the RAC representatives indicating that a negligence standard eaists 
in CERCLA, and they want a similar law modi6cation for state laws and the Resource COnser* 
vation and Recoveiy Act (RCRA). They do not desire strict liabflity to apply to them. The 
overriding issue is that the RACs are concerned that they must assume responsibility for what th^ 
did not initially cause. The responsibflity should be adjudged to the people who put the wute In 
the land. 

The DOD topic leader asked what the DOD could do to help the contractors. There were four 
areas of potential change: the law, which would be most difficult to change; the regulations (DOD 
indicated that they would work with the EPA to determine bow the regulations might be changed); 
policy; and the FAR/contract (DOD indicated that they could directly impact these last two areas 
and achieve the quickest resulu). 

Indemnification of contractors is now addressed in Public Law (PI.) 85-804 and FAR 52-2287 
Under PX. 85-504, the contractor must identify the nature of the risk and then the Contracting 
Officer must raise the issue to the service Secretary for authorization. To support tndemnificarion 
of contractors for environment risls would make each service's efifort unique. The FAR dause is 
based on radioactive material risks and exdudes construction. A change to the FAR appears to 
be appropriate, but it would have to be based on a change in the \*w. DOD represenutives 
considered that such a change might be accomplished as a part of the Defease Reauthorization Acl 

The following potential solutions were identified for evaluatioo by DOD in response to the issues 
raised by the represenutives regarding their risks: 

a. Change the laws so that the RACs are ezduded as a PRP. This would resolve the 
Federal issue, but would not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 2S-311.2) which would extend the applicability 
of indemnification to contractor work done as a pan of the Defense Environmental Restora- 
tion Program. This would make the Federal government the defendant and the contractor 
liable to the govenunent. (This may require a law change to accomplish.) 

c. Limit the statute of limiudons for contractors on environmental deanup projects (after 
the statute of limiudons, the government assumes full liabOtty) and limit the contractor's 
liability for a project (similar to the limit for oil spOls esublished in the Oil PoUudon Act of 
1990). 

d. limit the contractor’s liability to that resuldng from their negligence. 

e. Negotiate the risks of a project with the contractor and determine an equitable 
distribudon of the risk between the contractor and the government as a part of the contract. 

f. The DOD should spedfy standards of practice for a project to which the contractor 
must comply. 

g. A procedure for working out changes u a result of unknown conditions needs to be 
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested. 
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AMERICAN INSURANCE ASSOCIATION 

LAW DEPARTMENT 


1130 Coontateu Av«nu« N.W. 
Sum 1000 

WasNngion, O.C. 20036 
p03) 2»-1219 FAX 


March 28, 1991 


Joseph C. Dobes 

Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 

2611 Jefferson Davis Highway, Suite 3000 
Arlington, Virginia 22202 

Re: Minutes of the Society of American Military 

Engineers January Conference 


Dear Mr . Dobes : 

Thank you for sending the draft minutes from the 
January 30-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 


However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, 1 was concerned that surety was not 
specifically included in some of the comments. 

For example, recommendation "e" states that "The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable.” This is an instance where the 
RAC's surety should specifically be included in the 
recommendation. Just such a provision is part of the Super fund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 


The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties* ability to underwrite 
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bonds for these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows 
(underlined portion is the proposed amendment): 

a. Change the laws so that the RACs and 

gyrgtj^s are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52*228.7 (and possibly FAR 28- 
311.2) which would extend the applicability 
of indemnification to contractor and surety 
work done as a part of the Defense 
Environmental Restoration Program. This 
would make the Federal government the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their sureties on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's emd surety’s liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990) . 

d. Limit the contractor's and surety*^ 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and suret y, who takes over for ^ 
contractor and determine an equitable 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract - 

f. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply. 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 



Mr. Joseph C. Dobes (cont'd) 

March 28, 1991 

£a3fi 2 


These minor changes in the recommendations and 
potential solutions would express the necessity of protecting the 
surety of a response action contractor to the same extent as the 
contractor. Without this equity, it is most likely that bonds 
will continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

Thank you for allowing us to submit these follow«-up 
comments. Please let me know if there is anything else which I 
can do to assist you in putting together the final version of the 
minutes. 


Very truly yours. 



Lynn M. Schubert 
Senior Counsel 


LMS/ Ims/ j dl tr . sam 


cc: Captain James A. Rispoli 

Ms . Susan Sarason 
Craig A. Herrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 
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Th« lnt«rvl«w* •llclc«d th« perceptloni of tho HTV suroty and eontract'i^^ 
coonunlty rogordlng choir concomi about rloka In tho HTV Cloanup prograaf It' 
Many o^ Choso concomo aro of pocontlal rloko that aro hypodioolsod, but lkyo*l|^ 
not yot occurrod. Hovovor, thooo rloka aro pd'rcolvod and *c|od upon aa 

Tho aCudy flndlnga, which contorod on Corpa oxocucod proj oc to ' Indlca 
chat the auroty Induacry la aaklng perforaanco bonda avallab^|o to co ic ta In 
tho aajor flraa coopoclng for HIV work. Howovor, It appoara chat liidua|^i'a = ^ 
roluctanco ovor tho potential liability aaaoclatod with auch work haa prl^tod'l 


the Induatry to bovo toward lUltlng bonding to flraa having bthor aubatan&^iil 
bualnoaa with tho auroty, or aajor financial asaeta avallablo!, and a hla^o^l^"^ 
of paat perforaanco on HTV projects. This aurety Industry reticence hw' 
precluded aoae flraa froa being able to secure needed bondlx^| and has ar^o'| 
lessened the opportunity for flras wishing to break Into the Federal HTV 
aarketplace. The resulting concern of both EPA and the Corps | Is that bon^Mj;^^|. 
availability not curtail qualified firms' ability to compete for HTV proj^e^il^ 
to such an extent Chat the prices for the reaedlal action work Is arbitrarily’ 
and excessively Increased. I 


There Is no single solution to remedy the problems encountered In the ' r \ 
study. Rather, there are a number of Individual actions that may be « I 

Instituted, some at a fairly low Institutional cost that will help to : : 

alleviate the sltxiatlon. The government should mitigate the concerns of tne — 

' ■ ' 1 ' ' ‘-ii ' 

contractors and the sureties while maintaining appropriate protection of 
government's Interests. I f 


The solutions to the cited problems In HTV bonding Inc lude|| the fbllwH'hg^tdl^ 

,1 ' " 

• Requirement for zero baaed acquisition planning Involving an 
interdisciplinary team to develop plans chat Incorporate tec^lques such as; 
risk analysis In structuring the project contracting plan. Analysis will . f 
Include I consideration of the extent of risks assined by the g<|vemment wlnS^ j^ • 
effect ^cenclal project cost savings. Increased competition for contracts, ' In 
opportunities for more firms to compete In the HTV program. Policy guidancl' [ I 


1. SIMMARY 


The EPA end the U.S. Any Corps of Engineers (•Corps*) heve experienced 
difficulties In contrectlng Hezerdous end Toxic Vests <K1V) cleenup projects. 
The HTV cleenup Industry hes expressed concern thet It could not obteln surety 
bonds required es e prerequisite for conpetlng for reaedlel ectlon 
construction projects. It wes reported thet Treesury Depernent listed 
corporete sureties, vhlch provide the guerentee bonds for Covernaent projects, 
bed Imposed stringent llaltetlons on the provision of perforaence bonds vhlch 
assure the governaent thet the cleenup project vlll be coapleted. 

Essentlelly, the bonds guerentee thet the surety vlll either coaplete 
porforaence or pey the Covernaent Its costs essocleted vlth coapletlng the 
project to the Halt of the penel eaount of the bond. Various contrectlng 
Industry flras stated thet they heve not been able to secure bonding for soae 
projects. Those thet heve obtained bonds had e difficult tlae doing so, end 
soae flras thet had obtained bonds for previous projects vere unable to obteln 
bonds for e subsequent project. The surety Industry Indicated Its reluctance 
to guarantee perforaance on HTV projects prlaarlly because of Its concern for 
possible long-tera liability exposure end changing state-of-the-art design 
requirements associated vlth such actions. 

The EPA and the Corps commissioned the Institute for Veter Resources to 
gather information on the subject; to analyze the data to determine the extent 
of the existing bonding problems; end to offer recommendations which could be 
laplemcnted In an effort to alleviate problems noted. A survey was conducted 
of Corps district offices, the HTV cleenup Industry, surety firms, end trade 
associations, to determine the extent end nature of the problem. A few survey 
activities extended to EPA end state offices Involved In HTV work. 

The study exealned 24 ongoing remedial action end coapleted Corps HTV 
construction contracts. Statistics vere gathered from actual Corps records on 
contractors and sureties ti\at participated In these contracts . In 
addition, a sample of the universe of HTV contractors and sureties was 
Interviewed along vlth Industry association representatives . The responses to 
these Interviews appear later In this paper. They vere analyzed to arrive at 
conclusions concerning Industry views and perceptions of the surety problem. 



II . BACKGROUND 


A. BONDING PROBLEMS 

Performance bonds ere used in the construction Industry to Insure the 
eoaipletion of construction projects. These bonds ere nendeted by the Miller 
Act for ell Fedcrel construction projects. While bonds ere normelly required 
QnXy for construction contrects; in some instences, concern for essuring 
performence hes led to the industry being required to performence on 

elements thet ere cherecterized primer ily es service rethor then 
construction. In generel, e 100% performence bond hes been required by the 
Corps on construction contrects. 


The Corps, EPA, end the ststes heve been told by sureties end HTW 
contrectlng firms ebout the inability of contrectors to obtsin perforasnee 
bonding for HTW cleenup projects. Bond eveilebillty problems end contractor 
concerns heve increesed over the pest year. In some instances firms 
responding to Govemment HIV contract announcements have not been able to 
secure performance bonds. Some firms have also reported that they will not 
compete for HIV construction contracts because they know that they cannot 
obtain the required surety bonds. 

While the inability to secure bonding may occur in other types of 
construction contracting and is not exclusive to the HTU field, the frequency 
of non ‘bonding occurrences and the fact that they involve companies that are 
a size and financial stature not normally concerned about such matters, is 
£^^elf a cause for concern. Even more disconcerting is the fact that firms 
which are most experienced in accomplishing HTW work are in some instances 
being precluded from competing for such work by their inability to secure the 
required bonds. 

B. STUDY GOAL: DETERMINE EXTENT OF THE BONDING PROBLEM AND PROPOSE SOLUTIONS 

EPA's Office of Emergency and Remedial Response and the Corps Directorate 
of Military Programs. Environmental Restoration Division, commissioned a study 
to determine the extent of the bonding problem and identify action vhich could 
be taken to alleviate bonding problems noted. The Institute for Water 
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will b« l«»u#d on tho opproprlaCo factors to bo takon Into conaldaratlon In 

accowplloblns this analyala. 

of the option of dividing the projact into work eleaenta with 
an appropriate level of bonding in each. 

the govemaent'a policy on Indeani fleet ion of contractors and 

sureties . 

To the extent of its authority, each govemaent agency will define its 
specific responsibility for the risk aspect of the cleanup project where 
appropriate (e.g. accept responsibility for perfomance specifications) . 

- The govemaent will specifically accept the responsibility for project 
design where the perforaance specifications have been aet. 

The thrust of this study was specifically centered on the bonding issue. 
While the stated problea of aany of the respondents was bonding, the 
underlying Isstie Is the uncertainty about risk in general as it applies to the 
HTW Cleanup prograa. There is uncertainty by sureties and contractors 
concerning risk and liability. Surety bonds for perforaance, liability 
insurance and indeani fleet ion questions are closely related and difficult to 
separate when dealing with HTW risk questions. 

There are two categories of options available to address these solutions. 
First, short tens steps can be taken internally by the Corps and EPA that 
involve revising internal agency procedures to alleviate the contracting 
problea. Changes to govemaent -wide construction procureaent regulstions, 
e g standard bond forms, should be pursued with the FAR Council. Finally, 
longer term actions could bo carried out which concentrate on potential 

revisions to the liability and indeanificatlon provisions in the 
euperfund statute. 
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Ill, PROBLEM DEFINITION 


Vhen survey bonding problems ere edded to the hurdles thet firms must face 
when competing for multi-million dollar projects, the number of firms meeting 
all the construction contract requirements could be reduced even further. 

This study attempts to determine the Impact of perfomance bond availability 
on the successful accomplishment of HTV projects. The survey of surety bonding 
In the KIV program entails the examination of various Institutional and 
procedural factors involved In Superfund and related HTV cleanup contracting 
programs. While there was general consensus that the potential liability and 
uncertainty surrounding such liability vas the root cause for the limited 
bonding available. It Is not clear that this vas the only factor affecting 
availability. The surety Industry's vllllngness to provide bonding vas also 
linked to Its Independent evaluation of a number of factors relating to an 
Individual contractor's financial and perfomance history. Construction flras 
were not asked why they may not have bid for or obtained contracts. Since 
proprietary Information concerning the financial status of companies is not 
readily available and companies were queried only about the problems they had 
In obtaining surety bonds In the survey, and not about their financial status, 
the study was not able to establish that the liability Issue vas the only 
reason for sureties refusal to bond. 


A. APPLICABLE LAWS, REGULATIONS AND OTHER FACTORS 

There are several laws and regulations that affect contract cleanup 
activity In the HTW area. They are listed In the following table: 
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Retoure«« (IVR), a Corps rosearch agency located at Fort Belvolr, VA* vsa 
aelectad to do the study. The study vas initiated in late November 1989. IVR 
conducted a series of personal and telephone intervievs of HTtf industry 
contractors, as veil as HTW industry associations. In addition, personnel 
froa Insurance and surety industry firms, surety associations, states, EPA. 
and the Corps were intervieved about the issue. A listing of the interviewees 
appears In Appendix A. 

The interviewees were questioned regarding difficulties experienced in the 
HTV bonding area. They were also asked for their views on the nature and 
magnitude of any bonding problems and requested to provide suggestions on 
actions that could be taken to rectify the situation. IWR also gathered 
references, such as seminar papers, letters of concern to various agencies, 
testimony before Congress, government forms and regulations, and other 
relevant documents. A body of background material concerning the problem was 
assei^led. The study also collected information concerning contracting for HTV 
cleanup, in particular information regarding the difficulties in the 
acquisition of surety bonds by contractors. 
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ju.tlfU«l tot t*rvlce coner.ct.. HTW ele.nup proJ.ee. •*/ eont.ln .ctlyltU. 
cla.alfl.4 .. .lth.r conatructlon or ..rvleo. According to CCRCLA Section 
960A. th... el...lfU.tlon. .r. ,ov.m.d by d.el.lon« U.u.d by th. 0«p.rt«nt 
,f Labor (OOL) . The., doclilon. wlU control the wag. tat., .ppllcbl. to th. 

actlvltl.a; th.t 1. O.vl.-Bacon for conatrucelon .cttvicl.s end 
sarvlc. Contract Act for ..rvlc. aetlvltl... In aany ca.... It 1. lapclbl. 

CO craata an HTU contract cooprli.d totally of conatrwetlon or non- 
conatrucelon actlvltl.a. Th.r.for. ao.t HIW contract, at. aade up of a 
^jj^lj^clon of th... actlvltl.a. Vhar. conatrucelon and aervlco actlvltl.a 
coAlnad In th. aaa. contract, the procuring agency generally will treat 
the contract aa being under either a a.rvlc. or conatrucelon contract baaed on 
claaalflcatlon of the predoalnant work. A recent latter (31 Ray 90) fron 
DOL to Me Long, advlaea that conatrucelon Davla Bacon Hage Ratec nuat be 
Included If there la a “aubatentlel* anount of conatrucelon work Involved. 
Contracting officer, have varied In their decl.lona on bonding requlrenenta 
for contract. Involving both clesalflcetlona of work. In aone Instances, 
^rfotMnee bond requlrenenta were applied only to the extent of the value of 
Che construction work; In others the requlreaent waa applied to the total 
value of the construction end closely associated service work. In these 
latter cases, the decision was usually criticized by contractors unable to 
secure bonding as being unduly restrictive of competition and unnecessary to 
protect the Government 's performance Interests. Moreover, where the CO 
determines that the contract Is principally service related, he may treat the 
contract as a service contract and require no bonding. 

The Contracting Officer (CO) Is responsible for the Initial determination 
of idiether a contract should be service or construction based on the CO s 
understanding of the applicable rulings Issued by the OOL. On occasions. DOL 
has overtumad a CO' a decision and has caused the Government additional 
•zpenaa by requiring th. CO to Include Oavl.-Bacon Vage Bates and. at times, 
paying additional wages retroactively, the Corps experienced one Instance 
where a a.rvlca contract classification associated with excavation of HTO 
contaminated aoll was reversed by OOL to a construction classification 
following contract completion. This decision resulted In a significant 
contract price Increase In order to provide an equitable adjustment to the 
contractor for the higher wage rate payments that had to be made to workers on 
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Tabic 1 

STATUTES AND REGUTATIOHS PERTAINIMC TQ HTW CQlTrRACTIHC 
ACT DESCRIPTIOH 


Mlll«r Act 
Construction 
Contract Bonding 
Requirement 


Requires Federal agencies awarding construction 
contracts to utilize payment bonds to assure that 
the prime contractor pays his subcontractors and 
perforMnce bonds to guarantee completion of work in 
accordance with the contract specifications. 


McNaaara-O'Hara Defines the types of activity classified as service 

Service Contract contracts for the purposes of Federal government 

Act (SCA) procurement. 


Davis -Bacon Act Applies to all Federally funded construction projects. 

Designates the Secretary of Labor as the sole 
authority on the classif icatlon of wage rates for 
construction projects. 


Comprehens Ive 
Environmental Res- 
ponse , Cosq>ensatlon 
and Liability Act 
(CERCLA). as amen- 
ded by Superfund 
Amendments & 
Reauthorization Act 
(SARA) 

Federal Acquisition 
Reguletion (FAR) 


CERCLA enacted to eliminate past contamination caused 
by hazardous substances pollutants or contaminants 
released Into the environment. Authorizes EFA to 
recover cleanup costs. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davis-Bacon wage rates for construction projects 
funded under section 9604(G) of CERCLA. 


Pursuant to the requirements of Public Law 93-400 
as amended by Public Law 96-83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 


The procedure for obtaining performance and payment bonds from individual 
or corporate sureties for HTW cleanup contracts is incomplete without 
examining the background of the bonding requirement. The 1935 Miller Act 
specified that all construction contracts by the Federal Government would be 
covered by performance and payment bonds. The purpose of the performance bond 
is to Insure that the project is completed in the event that the original 
contractor defaults. 


The requirement for performance bonds varies with each project and is 
affected by the type of project being undertaken. A bond is required by the 
Miller Act on all fixed-price construction contracts over $25,000. but must be 
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AccepC«bl« •uMty m^y b« provided froa e number of other sources In 
addition to the more fsmlllsr corporste end Individual surety bonds. These 
other sources are listed In the Federal Acquisition Regulation (FAR) as 
including "United States bonds or notes*,... • certified or cashier's check, 
bank drafts, Post Office money order, or currency*.' Corporate surety bonds 
are provided by surety firms that have been approved by the Treasury 
Department. These firms cannot provide bonding beyond certain dollar Halts 
established by the Treasury. Individual surety providers are, as the naae 
Implies. Individuals vho pledge their personal assets as guarantee. The 
corporate bond Is the primary guarantee utilized in performance and payment 
bonding of both HTW and non>HTW vork. 

Over the past two years, interest In the use of individual sureties 
increased sharply as contractors anxious to compete for all Federal 
construction projects, but unable to acquire a corporate surety bonding 
comltment, sought to satisfy the Government's bonding requirements from the 
only source available. Reports suggest these bonds were made available at 
significantly higher cost. Unfortunately, the individual surety's assets 
available to secure the bond obligation all too frequently were Insufficient 
in value to cover the penal amount of the bonds. In each Instance where the 
contractor proposing the Individual surety was disqualified, due to the non- 
responslbllity of its proposed Individual surety, the CO made an award to the 
next higher bidder which In every case provided a corporate surety bond. New 
regulations Instituted in February 1990 place more stringent requirements on 
Che use of individual surety bonds. 

2. T h* Service Contract Act . The McNamara-0' Hara Service Contract Act 
(41 use 351-358) (SCA) covers all Federal government service contracts 
exceeding $2,500, whose principal purpose is the furnishing of services to the 
Federal government through the use of service employees. Since the term 
•service* is not as explicitly defined within the SCA as the term 
•construction* is in the Davis -Bacon Act (DBA), the DOL's Implementing 
regulations (29 CFR Fart 4) are keyed to the terms •service employees* and 
•principal purpose." 
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the project. The Corps of Engineers is very sensitive to avoiding disputes 
vlth DOL arising from failure to use construction wage rates. EPA Is equally 
concerned Chat the proper rate be used by the Corps. 

1. Miller Act Construction Contract Bondl na ReQulrfenunra in order Co 
fully address the performance bonding requirement and Its relationship to the 
contracting Industry, we must first examine the Miller Act. The Miller Act 
requires performance and payment bonds for any contract over $25,000 for the 
"construction, alteration or repair of any public building or public work*. 

P&P bonds are required on all FFP construction contracts and/or delivery 
orders over $25,000. The percentage needed for performance bonds Is flexible. 
However, these bonds are not necessary for cost reimbursement contracts and/or 
delivery orders. The level of bonding required Is determined by the 
Contracting Officer based on the level of risk associated vlth the project and 
the resulting need to protect the Government's Interest. The performance bond 
guarantees the Government that the building or work will be completed in 
accordance with the terns and conditions of the contract or the Government 
will be compensated. The payment bond guarantees that subcontractors and 
suppliers of the prime contractor will be paid for their work. Performance 
and payment bonds are usually Issued by the same surety for a particular 
project. These bonds protect against contractor non-performance. They are 
not Intended as Insurance for contractor actions which may prompt third party 
liability suits, or as a substitute for pollution or any other type of 
Insurance. A third bond, generally required by agency or acquisition 
regulations where the contract solicitation Is a formally advertised sealed 
bid. Is the bid bond. The bid bond protects the Government by providing a 
penal amotmt that will be forfeited by the surety of the lowest responsible 
bidder If the bidder falls to accept the award or to provide the required 
performance and payment bonds after award has been made. Bid bonds generally 
are provided by the same surety that provides the performance and payment 
bonds for a particular contract. The surety's decision to Issue the bonds 
appears to be controlled by the contractors bonding capacity and Its analysis 
of the risk associated with each particular contract. Hence, It would seem 
that difficulties reported in contractors' ability to acquire bid bonds are in 
fact directly connected to the same factors causing those contractors 
inability to acquire performance bonds. 
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C. Th# conitructlon vork It phytlctlly or functionally tepartct and It 
capable of being performed on a tegregated batlt from the other work required 
by the contract. 

3 P flvia.Bacen Act . The Davit -Bacon Act (40 USC 276) (DBA) covert all 
Federally funded or Federally attltted contractt In exceat of $2,000 for 
•construction, alteration or repair of public bulldlngt or public works.** 

The Secretary of Labor's authority to rule on questions of statutory coverage 
under DBA Is derived from Beorganlratlon Plan No. 14 of 1950 (5 USC App. USC 
p. 1050 (1982). 

m. Applicability determinations Issued by the Secretary's designate, 
the Administrator of the Wage and Hour Division. Is binding rather than 
advisory In nature. Thus, when the DOL decides that the contracting agency 
■sdc an erroneous determination not to incorporate the DBA provisions In a 
covered contract, the agency must either modify the contract to Incorporate 
the required wage decision and provisions or terminate the contract (29 CFK 

1 , 6 ). 

In their determinations of DBA applicability relating to HTW work, the DOL 
relies on the regulatory definitions set forth at 29 CFR, Part 5. Thus, the 
statutory terms "construction, alteration or repair* refer to; *... all types 
of work done on a particular building or work at the site thereof. Including 
without limitation, altering, remodeling, Installation (If appropriate) on the 
site of the work of Items fabricated off -site, painting and decorating, the 
transporting of materials and supplies to or from the building or work and 
hauling soil to an Incinerator by the employees of the construction contractor 
or subcontractor....* DOL has defined -Building* or -Work* as follows; *... 
construction activity as distinguished from manufacturing, furnishing of 
^Cerlals, or services and maintenance work. The terms Include without 
31^2^ cation, buildings, structures and Improvements of all types, such as... 
excavating, clearing and landscaping.* DOL. In its review of one 
environmental restoration project, has Indicated that the term “landscaping* 
Includes activities such as planting trees, lawns and shrubs In conjunction 
with other work, but also elaborate landscaping activities such as substantial 
earth moving and/or rearrangement of the terrain. DOL advised further that 
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iMSOUch as th« scope of possible service contrscts is extenelve, section 
7 of the Act lists specific contrscts outside the Act. Included saons these 
exemptions are contracts for "construction, alteration and/or repair, 

Including pelntlng, or decorating of public buildings or public works," While 
OOL's regulations (29 CFR A. 130) contain a number of Illustrative service 
contracts, none of those listed relate specifically to environmental 
restoration (HTW) projects. 

Xhe pr^nclnel purpose emphasis is key inasmuch as a contract may be 
principally for services, but may at the same time involve more than 
construction. 

Existing DOL regulations do not define incidental construction. Guidance 
on this issue, however, may be derived from advisory memoranda issued by the 
DOL's wage and hour administration relating to construction projects comprised 
of different categories or schedules (building, heavy, highway and 
residential) . As a general rule, DOL advises contracting officers to 
Incorporate a separate schedule when such work is more than incidental to the 
or predominant schedule. ■Incidental" is here defined as less than 
20% of the overall project cost. DOL notes that 20% is a rou^ guide, 
inasmuch as items of work of a different category nay be sufficiently 
0 xibstantial to warrant separate schedules even though these items of work do 
not specifically amount to 20% of the total project cost. This same rationale 
nay apply contracts involving services and construction. 

Under such circumstances , both the SCA azwl the Davis>Bacon Act (see below) 
may apply- this regard FAR 22.402(b)(1) prescribes that the DBA will apply 
when: 

a. The construction is to be performed on a public building or work. 

b. The contract contains specific requirements for a substantial 
amount of construction work exceeding the monetary threshold for application 
of the DBA. The tom oubstantial defines the type and quantity of the 
construction work and tiot merely the total value of the cons tmet ion work as 
compnrad with Xhm to|al contract value. 
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law vac enacted Co ellalnata the contamination created by the indiscriminate 
disposal of organic and Inorganic chemicals and other pollutants. The Act 
also allows EPA to force potentially responsible parties (PRPs) to perform the 
remediation or recover cleanup costs from the PRPs. 

SARA (Superfund Amendments and Reauthor Izat ion Act of 1986) (P.L. 99-499) 
was enacted to re-authorize and strengthen the CERCLA. It was perceived at 
the time that cleanup activity was not proceeding quickly enough. SARA, 
therefore, set targets for beginning cleanup work. EPA was required to begin 
cleanup activities at 175 sites by October 1989 and an additional 200 sites by 
October 1991. CERCLA. as amended by SARA, specifies the basic guidelines for 
Superfund liability. Strict and joint and several liability are the 
foundations of both the 1980 and the 1986 Acts. These liability concepts are a 
powerful tool that can be used by the government to promote voluntary PRP 
response actions and to recover cleanup costs from any party found as having 
contributed to the contamination. 

Strict liability is liability without fault. Thus , even if the firm is 
not negligent, the firm may be liable. The basis of Joint and several 
liability Involves the concept that, even if the firm is only responsible for 
e portion of the contamination, the firm may be held liable for all costs 
expended In the cleanup effort. 

Recognizing that the strict and Joint and several liability standard of 
CERCLA might prove onerous to remedial action contractors that ore needed for 
cleanup efforts. Congress specifically excluded response action contractors 
from liability under Federal laws except for cases involving negligence. 

Gross negligence or willful wrongdoing are not covered. Furthermore, in 
section 119 of SARA. Congress authorized indemnification for remedial action 
contractor negligent liability associated with releases of hazardous 
substances. Indemnification for strict liability where it exists at state 
level is not authorized. There is no specific reference in either CERCLA or 
SARA on the availability of Section 119 indemnification to surety guarantors 
on Superfund projects. However, EPA has. at least in one instance, indicated 
that it would make Indemnification available to a surety following a 
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these ecCivltles standing alone nay be properly characterized as construction, 
alteration or repair of a public vork. 


Section 9604(G) of CERCIA also specifically stipulates the wage rates to 
be paid on Response Action Construction projects are to be as deterained by 
the Secretary of Labor In accordance with the Davls*Bacon Act as follows: 


-Sect. 9604(g)(1) All laborers and mechanics eoployed by contractors 
or subcontractors In the perforoance of construction, repair, or 
alteration vork funded In whole or In part under this section shall be 
paid wages at rates not less than those prevailing on projects of a 
character slallar In the locality as deterained by the Secretary of 
Labor In accordance with the Davis -Bacon Act. The President shall not 
approve any such funding without first obtaining adequate assurance 
that required labor standards will be aalntalned upon the construction 
vork. 

(2)The Secretary of Labor shall have, with respect to the labor 
standards specified In paragraph (1), the authority and functions set 
forth In Reorganization Plan Nuabered 14 of 1950 (15 F.R, 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.* 


b. The essential point of the foregoing discussion of the Service 
Contract and Davis -Bacon Acts Is that although the public policy objective 
(labor standard protection) of the statutes are similar , there are significant 
differences between the two which affect the cost of doing business. Clearly, 
the DOL's authority to require contracting agencies to retroactively modify 
contracts to add one set of wage rate provisions and/or delete another, will 
have consequences for project costs. In view of DOL*s authority to issue 
deteralnatlons as to what coaprlses "construction* for purposes of the DBA, 
there may also be consequences for the coverage and extent of the bonds 
jf^qulred under the Miller Act. 

4 ^ yim>erfuT«i Statute . Inasauch as considerable concern was expressed by 
the surety Industry regarding Its potential for liability arising from bonding 
of HTW projects, a brief discussion of the superfund statute Is Included in 
this section. The Coaprehenslve Envlronaental Response, Compensation and 
Uablllty Act of 1980 (P.L. 96-510) (CERCLA) , coimonly referred to as the 
Super ftixid law, authorized $1.6 billion to clean up abandoned dump sites. The 


14 



ne«ds are ••c«bllth«d, *nd Include* th* deicrlptlon of r*qulr*aent* to iAtlsfy 
•gone/ nood*. *ollclt*tlon «nd ••loctlon of soureof . «v*rd of contract*, 
controcc financing, contract porformanc*. contract adalnlatratlon, and thoae 
technical and ■anagaaent function* directly related to the proc*** of 
fulfilling agency need* by contract. 

B. HAZARDOUS AOT) TOXIC WASTE (HTtf) CONTRACTING PRACTICES 

The Corp* contract* with Industry for con*tructlon and other aervlce*. 
e.g,, architect -engineer *ervlce*, reaearch and developaent aervlces, and 
supplloo- 

The declalon on whether to u*e a flra fixed price (FTP) contract, coat 
plua award fee (CPAT), coat plu* fixed fee (CPFF), or a coablnatlon of fixed 
price and coat depend* on whether coaplete apeclflcatlon* can be provided In 
the *ollcltatlon. Other factor* determining the decision are the alze of the 
project. Incremental funding, urgency, and the type of design required for 
lsq>leaentat Ion . 

Prior to Issuing a delivery order against an Indefinite delivery type, 
u^rella contract (Pre-Placed Remedial Action (PPRA) or Rapid Response (RR)) 
or requesting a proposal from a contractor, a written determination must be 
made describing the type of project (aervlce. construction, or both) and the 
type of delivery order to be Issued (FFP. CPAF, CPFF. or mixed). 

C. CORPS HTW PROJECT DATA PRESENTATION. ANALYSIS AND FINDINGS 

ll ^^rnduction . The study analyzed data relative to the Corps HTW 
contracting experience for Superfund projects. The prime offices responsible 
for HTW contracting within the Corps are the Omaha and Kansas City Districts. 
Contracting records from these district* for the year* 1987 through 1990 were 
maae^led and examined. The Table* and Chart* on the following pages 
mtanarlze Information on the 24 Superfund contract* carried out In the 1987-89 
time period. A suimsary of the chart* I* shown below. 
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performance <lefault on the saM baali aa auch Indemnification would be offered 
to any remedial action contractor provided the aurety aaaumea aubatantlally 
the aame role aa the original contractor. Some corporate auretlea point to 
thla liability potential aa the basla for their refuaal or reluctance to 
actively provide bonding for HTV work. Theae auretlea urge that It be made 
clear that the aurety performance bond la a guarantee of performance only and 
In no way la Intended to aerve aa Insurance for potential third party 
liability aulta. Llkewlae. they urge that the application of the Section 119 
Indemnification to the corporate aurety Involved In a HTV project be 
clarified. 

5 . AcnuW4Mon Rttulatlon . HTW contract., like other Federal 

govenwent procurenent procedure*, are controlled by the Federal Acqulaitlon 
Regulation <FAR). The Federal Acqulaitlon Regulation provides unlCora 
policies and procedures for all Federal executive agencies. These policies 
and procedures define construction and other govemaent procurement 
activities. In addition, they specifically define contracting Instruments 
auch as performance and payment bond* (see Appendix R) . The development of 
the FAR Is In accordance with the requirements of the Office of Federal 
Procurement Policy Act of 1974 (Puh. L. 93-400) as «iended by Pub. L. 96-83 
and OFPP Policy Letter 85-1, Federal Acquisition Regulation System, dated 
August 18. 1985. The FAR Is prepared. Issued, and maintained, and the FAR 
system Is prescribed Jointly by the Secretary of Defense, the Administrator of 
General Services Administration (GSA) and the Administrator of the National 
Aeronautic, and Space Administration (NASA) . These agency heads rely on the 
coordinated action of two councils, the Defense Acquisition Regulatory Council 
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 
perform this function. Agency heads are authorlred to Independently Issue 
agency acquisition regulations provided such regulations Implement or 
supplmmetit th© FAR. 

By definition, the term "acquisition* refer, to acquiring by contract with 
appropriated funds supplies or service. (Including construction) by ««1 for 
the use of the Federal government through purchase or lease -- whether the 
service, or “ developed, 

demonstrated. ««» evaluated. Acquisition begins at the point when agency 
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vhil« the weete contelnacnt, Innovetlve technology projects end elternetlve 
vecer supply products heve high- low bid ret lot of eround 1.2. This 
Inforaetlon also would support the case for less coapetltlon In the bidding 
for HTV projects through tl*e. 

c. Bidding Coapetitlon Climate. To dcteralne If the bonding Issues 
had contributed to any reduction In the conpetltlon for HTW projects, the bids 
for the 24 projects conducted by the Corps in the 1987 through 1989 period 
were exaalned. The nuaber of bids was reduced froa 8.2 on the average in 
early 1987 to 4.6 In late 1989 as shown In chart 3A. The nui^er of bids also 
tended to lessen soaewhat as the size of the project Increased. This Is 
Illustrated In chart 38. The latter phenoaena is also experienced on all 
large construction projects. Chart 3C shows that the type of project also 
influences the nuaber of bids received. Waste contalnaent projects received 
the aost bids --seven on the average- -followed by alternative water supply and 
soil and waste water treataent projects. The least nuaber of bids was 
received by the Innovative technology projects. These projects received an 
^Yerage of only two bids. The data does not support a finding of significant 
cause and effect of bonding probleas on the bidding for cleanup projects, but 
It does Indicate a trend toward fewer bids for HTV projects. 

The state lead EPA HTW projects have experienced similar problems in 
p^fforaance bonding as the Corps districts. The Texas Water Commission issued 
a second invitation for bids on a project due to liaited competition and 
excessively high bids. The first attempt was unsuccessful due to the 
inability of four of the five contractors to obtain bonds and the final bid 
be^ng excessively high. The EPA recommended contractual changes In the second 
attempt, and these changes resulted In a successful outcome with a contract 
being awarded at a sxibstantial reduction In contract price. The changes 
recommended by EPA were as follows: 

Allowing the use of an Irrevocable latter of credit or a conventional bond 
In lieu of a performance bond. 

Reduction In the security amount of the performance bond. 


19 



Bid Information 

Bid Open 

Date 

Project 

Size 

Project 

Date 

Avard Amount/ 
Gov. Estimate 

U 

IB 

1C 

Hl^ Bid/ 
Uv Bid 

2A 

2B 

2C 

Nximber of Bids 

3A 

3B 

3C 


2. Analysis and Findings. 

a. Ratio of Avard Price to Government Estlaate. Chart lA Illustrates 
the trend in the ratio of avard price to the govemaent estlnate over the 
study period from 1987 to 1989. The ratio of avard aaount to government 
estimate rose from .8 to 1.2. In addition, the ratio of avard amount to 
government estimate tended to Increase vlth the size of the project, as shown 
in chart IB. The type of remedy that vas utilized also affected the 
award/estimate ratio. Avard ratios of 1.3 vere observed for the vaste 
containment projects, on Che average, as opposed to .85 on the other extreme 
for alternative vater supply projects as displayed In chart 1C. The remainder 
of the projects vere around the 1.0 area. The conclusion drawn from this 
Information Is chat there Is a tendency for large projects to run at a higher 
ratio of award/estlmate and through time. This tends to lend credence to the 
fact that there Is a tight market for HTU contracts. 

b. Hlzh to Low Bid Ratio . An analysis of the contract data Indicated 
that out of the 24 projects four contracts Involved situations %diere the 
Initial bid winner vas not awarded the bid due to inability to secure bonding. 
These four contracts totaled about $31 million. $3.9 million additional costs 
vere incurred because of the necessity to utilize the next lowest bidder. 

This vas an average of a 14% Increase in costs for the four contracts. The 
ratio of high bids to lov bids has been found to drop from around 2 to 1 in 
1987 to 1.3 to 1 In 1989 as Illustrated in chart 2A. The range of bids also 
tends to decrease vlth the size of the project. Chart 2B shows this tendency. 
The high* lov bid ratio also varies by the type of project. The collection and 
disposal of vaste products has a large variation In the ratio of ^e bids 
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TABLE 2A 


CORPS HTW CONTRACTS 
HIGH BIDS COMPARED WITH LOW BIDS 


$1.000. 000s 


BID 

date ST PROJECT HAKE 

REMEDY 

TYPE 

TYPE 

CONTRACT 

HIGH 

BID 

LOV HI BID/ 
BID LOV BID 

6/04/87 PA Lackawanna Refuse 

CA 

IFB 

40.0 

15.9 

2.5 

3/23/88 HA Nyanza Chenlcal Vaste Dump 

CA 

IFB 

14.5 

8.3 

1.7 

S/17/88 HA Charles George Landfill 

CA 

IFB 

23.3 

13.8 

1.7 

6/07/88 RJ Lang Property 

CD 

IFB 

4.7 

2.7 

1.7 

6/07/68 R7 Hetaltec Aerosysteiu 

CD 

IFB 

7.5 

2.4 

3.1 

8/02/88 OH New Lyne Landfill 

CA 

IFB 

18.5 

13.7 

1.4 

10/06/88 PA Bruin Lagoon 

CA 

IFB 

9.4 

4.0 

2.4 

10/12/88 PA Heleva Landfill 

CA 

IFB 

7.8 

5.0 

1.6 

10/18/88 IK Lake Sandy Jo 

CD 

IFB 

3.9 

2.4 

1.6 

11/16/88 NJ Bog Creek Fani 

TV 

RFP 

14.4 

13.9 

1.0 

12/06/88 CA Del Norte Pesticide Storage 

TV 

IFB 

2.0 

1.2 

1.7 

2/02/89 NJ Bridgeport Rental/Oil Svcs. 

TV 

IFB 

85.0 

52.5 

1.6 

3/28/89 NJ Caldwell Truck Co. 

AS 

IFB 

0.3 

0.2 

1.5 

6/22/89 NH Lipari Landfill on-site 

TV 

IFB 

28.0 

16.0 

1.8 

*7/11/89 KD Kane & Loobard St. Druiis 

CA 

IFB 

5.4 

5.4 

1.0 

7/24/89 NY Vide Beach Developoent 

IT 

RFP 

17.4 

15.6 

1.1 

8/01/89 KS Cherokee County Storage Tanks AS 

IFB 

0.7 

0.6 

1.2 

8/01/89 DE Delaware Sand/Gravel Landfill CA 

IFB 

2.4 

1.5 

1 . 6 

8/02/89 RI Vestem Sand & Gravel 

AS 

IFB 

1.2 

0.9 

1.3 

8/23/89 MA Baird & McGuire 

TV 

IFB 

13.5 

11.3 

1,2 

8/31/89 NJ Montclair V orange Sites 

CV 

IFB 

0.4 

0.2 

2.0 

9/06/89 KD S.Hd.Vood Treating 

CO 

IFB 

3.4 

2.6 

1.3 

9/19/89 NJ Helen Kraxser Landfill 

TV 

IFB 

73.0 

35.9 

2.0 

9/19/89 PA Moyers Landfill 

CA 

IFB 

33.9 

28.5 

1.2 



TOTAL: 

410.6 

254.5 

1.6 


KEY: REMEDY TYPE 


TV* TreAQsent of vostes (soil and water) 
CA- RCRA Cap 

CCK Collection and disposal of wastes 

IT* Innovative technologies 

AS- Alternative water supply 

GV* Gas venting 

CO* Contaiment of wastes 

IFB* Invitation for bids 
RFP* Reqtieats for proposals 
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suir-fr;.:: sir„ 

flr»t ph«««. 

_ ..o«r«t« bond •groenonti for tho two project phaeee end the 

or”i«^«nUlon of whet ll.blUty U covered by the perfomence bond 
and the tl«e Unite of lleblllty. 

'^'fr^ld'Htluli'to's? ^UUon'«d^«duci^ St S^ret.lnege^.^eld 
fro* 60 to IS *onth*. 

witfkt- t-ft choose the option of whether to complete the 
“S^e« o’r'IoSeU tSXnd If the contrector defeult. on U.e perfon«mce 

bond. 

.»«. raoulreoente for the eurety to obteln Indennlflcetlon In case 
corrector default and the aurety assualng project conpletlon. 

a of H TV Contracts. There 1. considerable variation In 

the distribution of contracts a-ong HTV contractors. In the Kansas City 
District about 400 flr« are on the bidders' -ailing list for all 
construction. Including HTV contracts. In 1987 through January 

contractors co-peted in the HTV progrms. and 14 received contracts. Accor g 
to Corps District personnel, the sa»e few co-panl.s continually appear In e 
final bidders' lists for HTV contracts. 

Charts 5 and 4 list the contractors that have worked on Corps HTV 
construction projects and their -arket share of the total co-peted Corps HTV 
outlay or activity. Five contractors. Individually or In partnerships, have 
received 78% of the HTV contract dollars (Chart S). Five of the 14 flnss 
obtained about 58% of all the projects (Chart 6). The flr-s receiving awards 
ore for the -ost part, large flr-s with experience In waste handling In 
eenlral They are not the only flr-s with the qualification. «wl credentials 
to do the work, nor are they the only flr-s that have expreaaed Intereat In 
the haxardou. and toxic waste projects. There are -any contractora Intere.te 
in participating In these projects. There appears to be legltl-ate concern 
that contracting 1 -pedl-ents. auch as bonding. -Ight lessen further the 
Covem-ent'a ability to expand contractor participation. Contracting 
l.pedl-enta -uat be carefully conaldered aa to their relative algnlflcance. 
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TiVALE 2C 


CORPS HTW COHTRACTS 

participating contractors and suretys 


BID 

DATE 


ST project name 


contractor 


6/OA/87 

3/23/88 

5/17/88 

6/07/88 

6/07/88 

8/02/88 

10/06/88 

10/12/BS 

10/18/88 

11/16/88 

12/06/88 

2/02/89 

3/28/89 

6/22/89 

7/11/89 

7/24/89 

8/01/89 

8/01/89 

8/02/89 

8/23/89 

8/31/89 

9/06/89 

9/19/89 

9/19/89 


PA LaekavannA Rafuaa 

MA Nyanza Chaaleal Vaata Duap 

HA Chaxlaa Gaorga Landfill 

NJ Lang Proparty 

NJ Katalcae Aaroayatama 

OH Nav Lyaa Landfill 

PA Bruin Lagoon 

PA Halava Landfill 

IN Laka San^ Jo 

NJ Bog Craak Pam 

CA Dal Norta PaaClclda Storage 

NJ Bridgeport Rantal/011 Svca. 

NJ Caldwell Truck Co. 

NH ilparl Laxvdflll on-alte 
HD Kane 6 Loabard St. Druiia 
NY Vida Beach Davalopaant 
XS Charokaa County Storage Tanks 
DE Delaware Sand/Graval Landfill 
R1 Vastam Sand & Gravel 
MA Baird 4 McGuire 
NJ Montclair V orange Sites 
MD S.Md.Vood Treating 
NJ Helen Kraaer Landfill 
PA Moyers Landfill 


Chea Vasta 

Trlcll 

Trlcll 

Savanaon 

Savaaaon 

Savanaon 

GaoCon 

Chea Vasta 

Veston 

Chea Vasta 

U A Anderson 

Ebaaeo 

Ellas Constr. 

Bechtel 

CeoCon 

Klaaons 

Pltt/Desaolnes 

Veston 

R H Vhite 

Barletta 

Suaaa Env. 

Veston 

IT, Davy 

Chea Vaste 


SURETY NAME 


Federal Ins. 

Saabd St Paul Maine 
Saabd St Paul Maine 

Vausau 

Vauaau 

Vausau 

IMA 

Federal Ins . 
none , escrow 
Federal Ins. 

Great Aaarlca 
Saabd St Paul Maine 
Vausau 

Aetna Caa.& Surety 
INA 

Individual 

INA 

Indiana Luabemans 

Vausau 

Vausau 

Inti. Fid. Ins. 
Indiana Luabemans 
Natl . Union 
Asierlcan Home 
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TABLE 2B 


s 


CORPS HTV CONTRACTS 

COST OF PROJECT COKPARED TO GOVERNMENT ESTIMATE 
NUMBER OF BIDS PER PROJECT 


BIO 

DATE 

ST PROJECT NAME 

program 

GOVT AVARD AVARD AMT 
EST AMT /GOVT EST 

NO. 

BIDS 

6/04/87 

PA LsckavAnns Rafuss 

SF 

23,0 

15.9 

0.7 

7 

3/23/88 

MA Nyanza Chemical Vasca Dump 

SF 

13.0 

8.6 

0.7 

13 

5/17/88 

MA Charles George Landfill 

SF 

15,0 

15.6 

l.O 

6 

6/07/88 

NJ Lang Property < 

SF 

4.1 

3.6 

6.9 

6 

6/07/88 

NJ MeCaltec AerosysCems 

SF 

3.5 

3.4 

1.0 

5 

8/02/88 

OH Nev Lyme Landfill 

SF 

12.0 

13.7 

l.l 

5 

10/06/88 

PA Bruin Lagoon 

SF 

5.0 

4.0 

0.8 

s 

10/12/88 

PA Heleva Landfill 

SF 

4,7 

5.4 

l.l 

8 

10/18/88 

IN Lake Sandy Jo 

SF 

2,3 

2.4 

1.0 

3 

11/16/88 

NJ Bog Creek Farm 

SF 

14.0 

14.0 

1.0 

4 

12/06/88 

CA Del Norte Pesticide Storage 

SF 

1.3 

1.2 

0.9 

11 

2/02/89 

NJ Bridgeport Rental/011 Svca. 

SF 

42.0 

52.5 

1.3 

5 

3/28/89 

NJ Caldwell Truck Co, 

SF 

0.2 

0.2 

0.8 

9 

6/22/89 

NH Uparl Landfill on* site 

SF 

21.0 

15.8 

0.8 

4 

7/11/89 

MD Kane & Lombard St. Drums 

SF 

4.0 

4.5 

1.1 

1 

7/24/89 

NY Vide Beach Development 

SF 

IS. 6 

15.6 

1.0 

2 

8/01/89 

KS Cherokee County Storage Tanks 

SF 

0.7 

0.6 

0.9 

2 

8/01/89 

DE Delaware Sand/Gravel Landfill 

SF 

1.2 

1.5 

1.3 

3 

8/02/89 

RI Western Sand & Gravel 

SF 

1.0 

0.9 

0.9 

9 

8/23/89 

MA Baird 6 McGuire 

SF 

9.6 

11.3 

1.2 

5 

8/31/89 

NJ Montclair V orange Sites 

SF 

0.2 

0.2 

1.0 

3 

9/06/89 

MD S.Md.Vood Treating 

SF 

2.0 

2.6 

1.3 

7 

9/19/89 

NJ Helen Kramer Landfill 

SF 

36.0 

55.7 

1.5 

4 

9/19/89 

PA Moyers Landfill 

SF 

25.0 

28.0 

1.1 

4 



TOTAL: 

256.4 

277.2 

1.12 AVG. 


$1.000, 000s 
SF- SUPERFUND 
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RATIO HI/LO BIOS 





RATia AWARD AMT/QCWT ESTIMATE 








AVERAOE NUMBER OF BIOS 


CH4 NUMBER OF BIOS 



COhfTRACTTYPE 

B NO. OF 90S 

IFB»INV!TATlON FOR BIDS 
RFP* REQUEST FOR PROPOSALS 
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NUMBER OF BIOS PGR pncuECT^ ^ number ofbidB 


CH3A‘ BIOS PER PROJECT 
nm. i9f7-i«e 



1987 1988 1989 


I PBOSREQRS ■ #80$ 


CH3B NUM80 OF aoscenr AWARD AMOUMT) 



AWARD AMOUNT ($1 .000.000m) 

• AWARD AMOUNT 

CHART 3C 

AVERAGE NO. BIOS RECEIVED (BY REMEDY) 



^ md dlafUi •# 1 

AA- AluraicS^ MUr 




fiuratv Flm Participation . The ■etcrlel froa the Corps dlecrtete 
indicates that no HTV project requiring bonding was preclude^ froa being l 

placed under contract because of nonavailability of bonding. i Soae flras, 
however, were disqualified froa coapetltlon because of their 1 Inability to 
provide acceptable surety. These instances usually involved ^contractors* use 
of individual sureties that after examination were found to have insufficient 
assets to protect the Govemaent's interests. Vhere this occurred, award went 
to the next lowest bidder providing acceptable bonding. All contracts wereV 
aventually awarded despite problems reported by certain contractors. The 
aura ty Industry participation in the Corps HTW prograa during ^87-1989 is 
depicted in Charts 7 and 8. Chart 7 indicates the percent of sureties* 
dollars shares covered by each surety firm. Six firms received 83% of the 
project dollars. Chart 8 shows the percent of sureties* project shares . 1 

|: I 

covered by each surety firm. Seventy-one percent of the projects were covered! 
by five sureties. 

D. HTW INDUSTRY BONDING PROBLEMS AND PERCEPTIONS 

1. Contracting IndxAStrv Perceptions . Froa the point of view of the 
contracting industry, a major problem In the HTW prograa is that many 
contractors competing for contracts are unable to obtain the required surety 
performance bonds for construction contracts.® Some contractors | are unable 
to secure bonds due to the surety's perception of liability riskjat HTW 
projects; others because contractors have exhausted their bonding capacity. k 
None ompe ting firms maintain close contact with the surety industry and 
routinely seek information relative to bond availability. They are aware of 
Che surety industry's stated reasons for not providing surety bonks. But, 
contractors assert that corporate surety decisions on providing bonding are 
not uniform. Consequently, bonding may be provided in some instances based on 
the surety's relationship to the contractor rather than on purely lObJective 
standards. Noncoapeting firms do request mailings concerning HTW project 
solicitations, but they do so only to keep up to date on HTW activities or 
they anticipate involvement as a subcontractor. On HTW contracts around 100 
firms request plans but fewer than seven usually bid. 

Remedial action contractor (RAC) associations point out that there are 
many firms that are interested in participating in the HTW cleanup progra 




bowev«r, only • f«» «• con.Ut.ntly «bl. to oeet the bondlne reqult««.nt. 
oocoMory to contlnuolly coiip.t. for eontroct*. Sob. coap.nlo. »t«t.d that 
they did not ovon portlclp.t. In bidding on HTV project, for reaion. of 
liability and the Inability to obtain p«rfotMnce surety bond. In the HTW 
area. On foraally advertlied .ealed bid proeureBent. Inability to obtain 
perforaance bonding noraally ha. the added effect of precluding the contractor 
froB being able to provide the required bid bond, without which the bid 1. 
considered nonresponslve by the CovemBent and not considered for award. 

The BIW Industry stated that the nu^er of contractor, bidding on HTW 
project. 1. fewer than those bidding on non-haiardou. and toxic 
waste projects. In part due to the bonding probleB.* One contracting flm 
pointed out that the HTW prograa Is coBparatlvely snail In relation to the 
entire engineering and construction Industry activity In this country. Many 
flras reported that they have elected not to participate In the HTW cleanup 
prograa when they experienced dlfflcultlea In securing bonds or anticipated 
coapllcatlons In that area. 

Contractors perceive that the probleas In contracting In the HTW area to 
^ extent are due to the CovemBent*. use of contracting procedures 
developed for non-HTW construction and service contracting. HTW work Involves 
a perceived Increase In the possibility of liability In excess of traditional 
construction projects. There Is also a strong perception In the surety and 
Insurance Industry that the odds of Incurring liability given recent asbestos 
litigation are Buch greater than before. Contracting flms felt that the 
laws, regulations, standard CovemBent proeureBent foras and procedures on HTW 
contracting efforts were not totally appropriate. They recoamended Bore 
careful scrutiny of the acquisition process to assure avoidance of 
Inappropriate applications. 

The contractor respondent, were also of the opinion that the total 
contract aBOunt of Indefinite delivery covered hazardous and toxic waste 
contracts engaged In by a contractor would be assessed by the surety when 
upper llwlts were decided upon for a contractor. This concern 

prevails In spite of the fact that the Federal govemaent only requires 

for delivery order, written against Indefinite delivery contracts. 
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CHART 7 CORPS HTW PROGRAM 1987-9 
SURETIES’ SHARES ($280 MILLION TOTAL) 



SURETY 


CHART 8 

SURETIES’ SHARES (24 PROJECTS TOTAL) 



SURETY 
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nec€«««ry to soCltfy corporate turaclas and aacura auracy bonda. The results 
^ aurvay conductad by tha Envlronaantal Bualnaaa Aaaoclaclon (TEAA) shoved 
that half of the 45 firms surveyed were unabla to auccaaafully compete for a 
ppoj^ct due to tha lack of adequate bonding or had decided hot to bid on 
contracts due to problems with securing performance bonds. 

2 ^yr*it!v Industry Bonding Perceptions . The problems that are perceived 
by the surety bond coonunity are sunmarized In a document entitled "Hazardous 
tfaates and the Surety."* This document, revised In November 1989, was 
continually mentioned In the interviews as the "blble" of the HTW Industry 
concerning hazardous and toxic waste. This document delineates the Issues 
concerning sureties In handling HTV. Some of the factors that are of 
particular Interest and concern to the sureties follow:® 

*. The sureties believe that design of any sort is not traditionally 
a surety bonded activity. Bonding companies perceive that the risk of bonding 
design elements of HTW cleanup is even more substantial than what is faced oh 
normal construction projects. This stems from the view that the actual 
knowledge and experience in the area Is limited. Designs nay become obsolete 
very quickly as changes in the HTW processes evolve and generally there is 
considerable difference of opinion among technical experts on design adequacy. 
Performance bonds are normally used in construction contracts. In such 
Instances, the design is fixed and technical Interpretations are more uniform. 
However, where design elements and construction are combined in the same 
contract (e.g. through performance specifications), bonding problems nay arise 
due to the Increased risk to the surety associated with the unknowns on HTW 
project designs. However, bonding firms believe and the government agrees 
that the builder who specifically carries out 13. S. Government -approved and- 
aecepted plans and specifications should not be subject to these potential 
liabilities - absent knowledge on its part that the speclflcatioiis were 
defective which was not brought to the Government's attention. This builder 

implementing an accepted and approved design* end. therefore, is not 
responsible for the technology nor the methods used to carry out the cleanup. 

b. Technological unknowns, particularly those in an area with 
potential liability such as the toxic cleanup program, are worrisome to the 
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This had particular concern to contractors that had been awarded large, 
indefinite delivery contracts. They feared that sureties night use the total 
contract saxiaua, rather than actual work orders issued, to conpute their bond 
capacity linitatlon. 

Tables 2A'C illustrate the experience of the Onaha and Kansas City Corps 
districts. There were a small number of bids received on several HIV 
projects. This low number of bids is not necessarily due to the lack of 
interest In the projects. According to several HTV organizations interviewed, 
including the Hazardous Waste Action Coalition, Environmental Business 
Association, Associated General Contractors, National Solid Waste Management 
Association and the Remedial Contractors Institute, the key factor 
contributing to lower competition for some HTW projects Is the inability of 
many contractors to secure bonding. It should be noted that in many cases 
firms cannot obtain bonding despite a proven history of competence in doing 
such work, strong financial assets and profitability and sound leadership and 
experience In the firm. 

In some cases it was reported by both contractors and government 
contracting agencies that projects have been delayed due to the shortage of 
contractors who can obtain bonding and related surety problems. Contracting 
representatives for both the Corps and the states advised that they have had 
administrative delays as a result of contractors not being able to obtain 
appropriate bonding. This additional work has resulted In the slippage of 
project schedules. 

The resulting shortage of qualified firms that are able to consistently 
arrange surety bonding may be reflected in higher costs to the government. 
Bonding's limitation on competition, with only four or five final bidders in 
many cases, may have resulted in higher contract bids than would otherwise be 
expected. Tables 2A and 2B illustrate the experience of two Corps districts 
in bid prices and number of bidders. 

Smaller contractors. In particular, may be screened out of the HTV cleanup 
program market due to their inability to secure surety bonding. Several 
contractors stated that they do not have the extensive financial equity 
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pollution llobtllty Insurance covoroge. Tho f«a« concom* rogordlng th« 
unknown rl*k of Involvoaont In the HTW aerket ere equally laportent to 
auretlee thet auet decide whether to provide needed bonding for the progrea. 

The following euaaarize. eoae of the finding! contained In these papere on the 
shortcoalnge of present coverage for HTV projects: 

1) Present HTW construction contractors' pollution Insurance 
coverage has only Halted spatial or geographic coverage. Some policies cover 
only on-slte liabilities. In soae cases, HTW liability aay be off-slte due to 
hazardous substances being carried beyond the borders of the site by wind. 

water runoff, or underground seepage. 

2) Claias-aade Insurance only. The Insurance coverage Is on a 
clalas-aade basis and does not cover the period after the coapletlon of the 
project unless the contractor continues to carry the Insurance. Moreover, 
even where a contractor aay choose to continue coverage. It aay not be able to 
do so because of the Insurance coapany's decision to no longer aake such 
coverage available. The short tlae period (one year) covered by claims -aade 
insurance precludes coverage over the long period of 20 years or so In which 
claims may be aade in the HTW area. In clalms-made Insurance, the policy Is 
only In force during the period when prealuas are being paid. With respect to 
HTW cleanup, this would be normally the period of contract performance 
including any contractually required warranty periods. 

3) Low dollar limits. Surety organizations state that the upper 
dollar limits in presently available pollution liability coverage are 
Insufficient to cover the risks associated on HTW projects. The comparatively 
low limits of the Insurance policies outlined in the document would only be 
adequate for smaller HTW projects where proven technology would be employed on 
an Isolated site. 

4) There Is a concern by surety firms that they will be targeted 
by third party liability plaintiffs In the event other parties whose actions 
■ay have caused the Injury are Judgment proof. The lack of sufficient 
Insurance or Indemnification for the HTW remedial action contractor leads 
some bond underwriters to be concerned that the corporate surety based on its 
providing a surety performance bond may be adjudicated to fill the insurance 
void so that the third party's injury can be compensated. They worry that, 
after Insurance coverage has lapsed or expired, and perhaps after decades have 
passed, the corporate surety firm which provided the bond may be looked upon 
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survey coBBunlty. Bonding conpanlos porcolvo that tho atato of tachnology of 
tho KV cloanup procaia la conacantly changing and vary aoblguoua. le la thalr 
opinion that llttla If known about tha adequacy of tha taehnology althar 
concamlng loBadlata or long>tan axparlanca. Taehnology nay avolva that 
randera tha praaant aethod Inadequate. Suratlaa ara concerned that thla nay 
laava tha da a Ignar -builder potentially liable If tha praaent HTW lagal cllaata 
contlnuaa. 

c. Surety flna have atatad that tha praaant unfavorable legal 
anvlronoMnt, with vldeapread litigation and large avarda. haa aade Insurance 
coopanlea very cautious about Insuring HTV projects. Although vocal In their 
aaserrlona that they not be treated as a substitute for Insurance, they fear 
that by bonding such work they aay In tha future be sought out based on a 
legal theory which would treat then as If they were Insurance. The cause for 
liability, such as the appearance of a disease 20 or wore years after exposure 
to toxic substances, leads to a very uncertain situation for sureties. 

d. According to the surety flms Interviewed, toxic tort litigation 
features are an Important reason for their present reluctance to participate 
In tha HTW cleanup field. In the toxic tort arena a very long tlae period (10 
or 20 years) between exposure and developaent of Injury la typical. Unlike 
other prototypical Injury situations, toxic liability Involves long tlae 
periods^ between the alleged exposure and the discovery of daaagea. Since 
this litigation takes place In state courts, the Indemnification under SARA Is 
not helpful, nor legally binding on the states. 

a. Insurance. Tha Hazardous Waste Action Coalition, an organization 
coq>rlaed of technical consulting flms In the HTW field, along with Marsh and 
McLennan, a large insurance broker, held a Beating in Washington. D.C. on 
Septaaber 13. 1989. In which a sarias of speakers outlined the Insurance and 
IndeBiiflcatlon problaas confronting tha contracting industry. Tha collected 
papers of this Beating ara entitled 'Pollution Insuranca/lndeanl fleet Ion 
Issues for Engineers In Hazardous Waste Cleanup”. The papers point out that 
tha present Insurance coverage Is not adequate in many areas. They also 
axpross the Insurance industry's concern that potential litigation 
uncertainties play a major part In their decisions to forego providing 
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IV. CONCLUSIONS 


trends over tine 

Twenty four HTW projects were exaulned In the study. Contract date was 
asseabled for the bidding process on these projects Including contractors and 
sureties participating, bid anounts, project dates, project types and 
govemaent estlaates. The information presented In Tables 2A*C and Charts 
la>c and 3a-c summarize the relationships of these factors and shows the 
trends In these elements over the past few years. The Information was 
analyzed with emphasis on the relationships between award amount and 
government estimates, the ratio between high and low estimates and the number 
of bids received. The respective shares of the HTW market for contractors and 
for sureties were also examined. 

There tends to be an increasing trend In the ratio of contract award 
amount to government estimate over time. The average ratio has climbed from 
.8 to 1.2 over approximately a two year period. This has transpired while the 
ratio of high bids to low bids has been falling from 2 to 1.3 and the number 
of bids received on the average for each project has dropped from 6.2 to 4.6. 
This Information suggests a decrease In competition for projects in the HTW 
field over the time period and to an apparent Increase In price at the same 
time. The decreasing ratio of high to low bids over the same period also is 
an indication of a changed competitive situation. 

Relationship of project size . The relationship of the project size and 
these various factors was examined. As the projects Increased In size, the 
ratio of the award amount to the government estimate Increased from .9 for 
small projects to 1.5 In the $60 million dollar range. Indicating the 
lessening of competition for large contracts where few contractors can 
compete. At the same time the average nuober of bids per project decreased 
with the size of the project, reflecting the fact that few contractors are 
currently available to compete for these large HTW projects. The average of 6 
bids for smaller contracts was reduced to 4.5 on the contracts In the range of 
$60,000,000 at the higher end of the scale. These findings, although not 
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by the courts ss the Insurer of lest resort or s "deep pocket.”* This 
unknown risk hes led sone corporste sureties to forego Involvenent In the HTW 
■arket. Surety bond producers that have msde such e decision Indicate that 
they would be sore likely to psrtlclpate In the asrket If the eppliceblllty of 
SARA Indeani fleet ion to the surety was clarified. Moreover, that the 
perforaance surety bond be clearly represented as being Intended by the 
Govemnent solely as a guarantee of performance by the contractor and not in 
anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater risk to Government. In response to claims by some 
contractor interests that bonding could be substantially reduced for certain 
categories of HTV work, surety sources stated that risks of non-performance 
increase if construction contracts are awarded either without surety bonds or 
with lower rated surety performance bonds. Surety officers contacted in the 
survey pointed out the trade-offs involved risks to the government if surety 
bonds were not used on projects that normally would be surety bonded. They 
emphasized that surety firms perform a valuable service for the government in 
screening out potential problem contractors from the pool of contractors 
competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 
perceived problems with the present SARA* Indemnity law. There Is 
dissatisfaction over the amount of indemnification coverage, as well as the 
extent of the coverage and even what events are Indemnified. Sureties find 
that the definition of what is the maximum dollar coverage of the indemnity Is 
not specific. CERCLA sets the upper limit of the indemnification amount as 
the funding that is remaining in the Superfund account. However Section 119 
says ”lf sxifflcient funds are unavailable in the .. .Super fund. . . to make 
payments ptirsuant to such indemnification or if the fund Is repeated. There 
are authorized to be appropriated such amounts as may be necessary to make 
such payments. Sureties and contractors are of the opinion that such 
limitation on indemnification may prove inadequate in the futxnre if there are 
limited funds available in the Superfund account at the time Indemnification 
requests ripen. The EPA is presently addressing the limit on Indemnification 
problem in proposed draft guidelines for implementing Section 119 of SARA. 
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govemaanc concracClng offlcara» and tha contracting and auraty Induatrlaa. 

Tha axparlanca la that the aarkat la cona trie tad for contractor a In tha HTV 
flald and tha availability of bonding la a problaa. Although all projacta 
have proceeded and none have been a topped by lack of bond availability, tha 
difficult lea th.at have been encountered In tha bonding area have lapactad the 
cleanup proceas by delaying schedulea, reducing coapatltlon and ultlaataly 
thereby. IncraAslng the prlcea paid for cleanup. 

pl piinelal rlak . Who la affected? Tha govamaent, the HTV contractora and 
the aurety Indoatry are all at rlak In the HTV cleanup proceaa. A key aapect 
In thla analyala la the aaauaptlon of financial rlak In the HTV program. Soae 
rlak la aasuaed by the govemaent and aoae by Industry. The probleas arise 
when the financial risks are examined In detail and found to be such that 
private industry declines Co participate due to the perception that It vlll 
have to bear vbat it considers to be more than Its share of the risk. 
Historically, the aurety Industry has provided performance bonds to cover the 
risks of nonperformance by construction contractors. However. In the HTV 
area, there ham been a great deal of reluctance to do so for fear of extended 
liability due to the long term nature of liabilities Involved and other 
factors of uncertainty In the CERCLA area. The projects Involved risk 
imcertalntles In terms of the present and the future state of the arc of the 
HTV cleanup technology. The atate of the art la constantly changing and 
Improved techniques lead to future pollution standards that may be higher and 
more stringent. 


fhvgleal r-Lsk . Vho or vhat Is Impacted? The environment, cleanup site 
workers and thm local residents are affected by the physical risk. The risks 
exist during Che cleanup of the project, and extend through the warranty and 
the latent defect period of the cleanup project. However, due to the nature 
of hazardous vmsta. the risk may laat for yaara. decadea or forever. This 
problem of unkaovn risk and uncertain liability muat be addreiaed and the risk 
to Industry must be bounded In order to gsln Its full partlclpstlon In the HTV 
progrsm. In order to reduce the physlcsl risk over the long term, the actions 
taken involve financial uncertainties and llabllltlea. The government must 
oasume a certain lavel of responsibility for these uncertainties. The total 
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conclu«lv«, lndlc«C« m p«tc«m of coopocltlon in th« flold th«c shova a 
llaltad availability of allglbla eontractora. Tha axpandlng HTV elaanup 
raqulraaenC will axacarbata thla altuatlon 

Relatlonahip of project type . Exaalnation of Che ralaClonahlp of the 
ratio of award aiiount to government aatlmaCe ahova that the ratio la 
acceptable, except for containment projecta where the ratio waa 1.3 to 1. The 
largeat apread for the variation of high and low blda waa in the projecta 
Involving collection and dlapoaal of waatea, 2.2 to 1. while the next greatest 
variation waa for gaa venting projecta which ran 2 to 1. The heavleat 
competition was evidenced In the average number of blda (7) received for waste 
containment projecta with the next highest number (6.S) bids for alternate 
water supply projects. It la noted that the average number of bids received 
for RFP's was only 3, compared with nearly double that amount for Invitations 
for bids. 

Contractors* proj ect mark et shares . The shares of the HTV cleanup market 
(24 Corps projecta) are heavily concentrated In a relatively small number of 
contractors. Chart S shows that three firms or Joint partnerships have about 
60% of the dollar market of HTV projects and 5 of the IS firms have 
successfully bid for about 38% of the total number of projects. The rest of 
the projects are being spread among the remainder of contractors, some of 
which are quite large. Vhlle the total Is still small, the concentration of 
activity in a few firms tends to persist and Is not assuring to chose aspiring 
CO participate In the program. 

Sureties* murket shares . Surety bond providers are also unequally 
represented In the list of sureties shares of the project pie. Five sureties 
or surety combinations account for 83% of the project bond dollars and five 
sureties or eo^lnatlons bonded 70% of the Corps 24 projects analysed in the 
study. This illustrates the case that few sureties are Interested In 
providing bonding for HIV projects. 

The foregoing experience presented In the contracting Information from the 
Corps Kansas City and Omaha Districts reinforces the story presented by the 
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th« bonding of HTV projocts becaus* of p«rc«lv«d n*v and unanclclpatad rlaka 
balng po»albly tranafarrad to tha suraty. Theta percalvad nav rlaka antail 
Additional poaalbla raaponalbllltlaa for project efficacy, dealgn (parforaanca 
apaclflcatlona) and third party aulta. It la In thla area that tha praaent 
problaaa of \incartalnty have aurfacad and are at thla tlaa a aubjact of 
^pnsldarabla concern. 

Thla acudy Indlcataa that tha problaa of parforaance bond availability for 
HIV conatructlon work aay be Halting tha nuabar of qualified contractora that 
can coopate for stich work. In aoaa caaaa, tha lialtation on firaa able to 
coBpata, whan coupled with raqulraaanta on tha govamaant nacaaaitating a high 
nu^ar of HTW contract avarda within a abort apan of tlaa, aay have caused 
coapating firaa to be leas coapatltive in their bid aubalttals. 

data analyzed does not clearly Indicate any serious problaaa at this 
tiae. However, the contract inforaacion on the twenty-four projects analyzed 
Bay be skewed due to a concentration of contracts during Septeaber and October 
of 1989. Although trends are suggested, the data la not sufficient to draw 
apeclfic conclusions. Continuous observations of award data is necessary to 
deteraine if trends are developing. 

While not yet resulting in the govemaent not being able to get 
coBpetitlon on its HTW projects or to carry through on its reaedlal action 
prograas. the clear iapllcatlon of industry coaaents received la that the 
concern being expressed by the surety industry over providing bonding for HTW 
projects aay well ultiaately lead to a situation where bonding llaltations 
^£11 arbitrarily curtail the extent of coape tition realized by the government 
for such work. This concern aay threaten the govemaent* a ability to 
successfully acquire the construction services needed. 

This report has reviewed both subjective data gained from interviewing 
variotis HTV industry representatives and objective data baaed on bids received 
by the Corps. While the inforaacion from interviews is subjective, it does 
represent the industry aind set and as such govern industry decision- asking. 
Where there is little or no risk, it is appropriate to try to ainiaize 
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Uvl of rl*k doet not dlioppoar; It !• me fly transftrrod fro* ono antlty of 
socloty to anothar. It la not raaaon*bla to axpacC prlvata industry to 
voluntarily partlclpata In a high risk antarprlsa unless a high praalu* la 
paid. Many govemaant prograas are structured to reduce this uncertainty In 
new high tech and experlaental enterprises to a level that Is aanageable by 
the private sector. 

Indeanl fleet Ion, Insurance, bonding and contractual agreeaents are all 
aechanlsas to transfer risk. The present situation In the HTV cleanup area 
brings this aspect of risk, and who Bust assuae risks for the nation's 
cleanup, into focus. There Is a need In the HTV prograa for the definition of 
the risk Involved and the asslgnaent of each risk to the proper entity. 
Guidelines are necessary to spell out and clarify the appropriate 
responsibilities that will be borne by govemaent agencies and those that are 
within the purview of private enterprise. 

Indeanlflcatlon is a tool that transfers the risks froa private Industry 
to the govemaent. One problea with Indeanlflcatlon In HTV cleanups Is the 
uncertainty of coverage. It Is not known at the tlae of bid openings whether 
coverage will be available to the contractor or the surety, and, If It Is, the 
aaxlaua aaount of coverage Is unknown. 

Another tool coaaonly used to aanage uncertainty Is Insurance. Insurance 
presently available to contractors Is Inadequate. The aaxlaua aaount 
available Is auch too low, the tlae period of coverage is too Halted, and 
third parties are not covered. Thus , the transfer of risk to the Insurance 
Industry la quite Halted. 

The bonding process Is another way to transfer uncertainties froa the 
govemaent. It Is a traditional way to transfer risk In the construction area 
where construction occurs over a long tlae period and coaaltaents aust be aade 
for the entire project before the project can proceed. The traditional risk 
covered by construction perforaance bonds was that the project be coapleted as 
designed, that the contractor assuaed responsibility during the construction 
period, the warranty and the latent defect period. Probleas have arisen In 
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. Contractors want to ba abla to provlda altamata aonatary pro tact ion to 
tha Covamnant, l.a., lattara of cradlt. Vhlla tha Covamoant cannot at 
praaant accapt lattara of cradlt dlractly, lattara of cradlt can ba uaad aa an 
aaaat by an Individual auraty. Ragulatlona vould ba raqulrad to allow the 
Covamaant to dlractly accapt lattara of cradlt In llau of auraty bonding. 

- Surat lea want Indeimlf Icatlon for both thaaaalvaa and their contractors 
ahould they have to aasuae raaponalblllty for project execution or design. 

- Protection of the Govemiaant Interest can be achieved by parfomance 
bonding, by careful selection of coopatant contractors or a conblnation of the 
two. The Corps baa, for the aost part, uaad conatructlon contracting where 
the primary method of contractor aa lection la by low bid. Since control over 
contractor aalactlon la United, the Govemaent has conpensated by denandlng 
100% bonding. An alternative vould ba to use an RFP where technical 
capability, nanageaent expertise, experience, and price are considered In 
contractor selection. VI th more confidence In contractor capability, a lower 
parfomance bond night be appropriate. The govemaent ahould attempt to 
nltlgate contractor and surety concerns while nalntalnlng appropriate 
protection of the govemaent interest. 
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Industry fssrs. Ths undsrlyln^ industry concsm ^s risk to ths contrsctor 
and/or ths sursty. Factors affecting risk Include: Indeimlflcatlon, 

Insurance and bonding. These risk factors Influence one another, e.g. , if 
Indennl fleet Ion is available to the surety, then bonding nay be aore readily 
available. No single action will solve all the bonding problems. Additional 
conclusions are listed below: 

The govemiaent aust select the aost appropriate acquisition strategy 
early in the solicitation process. Risk to sureties, contractors and the 
govemaent should be considered In addition to other site requireaents . 

- The govemaent acquisition strategy should address the need to aake an 
early decision whether to use a service or construction contract. In soae 
cases, different contract types aay be used for different project phases 
within the saae contract. Miller Act, Davis-Bacon Act and Service Contract 
Act decisions should be aade on their aerits and without regard to bonding or 
cost laplications. 

- Contracts should be structured, the type of contracts selected and 
bonding requireaents established, to appropriately protect the govemaent *s 
interests. These Interests Include: insuring that contractors capable of 
perfoming the contract remain eligible and that the selected contractor 
performs as promised. 

- HTV cleanup agencies should explicitly decide how much performance 
bonding is required and how that bonding should be structured. Normal 
practice is to require 100% performance bonding for construction contracts and 
zero bonding for service contracts, although the contracting officer can 
select other percentages. We need to assiire that the amount selected is only 
that needed to protect government interests. 

- Sureties only want to assure that the remedial action contractor 
constructs what was required by the plans and specifications. They wish to 
avoid design/construct contracts or contracts containing major performance 
specifications . 

- There is a strong perception by the Industry that difficulties with 
bonds is limiting competition. RA contractors report that they have not bid 
projects due to unavailability of bonding. Sureties Indicate that the risk is 
too large . 
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lc> hl.toty of porforunco. In chi. ro.p.ct. It .uppl.Mnt. tho pc-oword 
■UCV07 porfocaad by tho eoncraeclnc officer to aak. hla affliMtlvo 
decocalnaclon of eoncraecor raaponalblllty. Movavar. In cha caaa of HTW 
projocca. Cha auraty eo«nlcy appaara to alio* It. eone.m for tho unknovn 
rlak. a..oclacad with raeh work to ovar.hadow It. ceiuldaraclon of nor* 
convontlonal factor, raflacclnf tha contractor*. cap.blllcy to parfon. The 
mtoO, Indleatad that naay auraclaa foracloaad any conaldaratlon of bondln( a 
contractor baaad aolaly on tha fact that cha project wa. aaaoelacad with HTV. 
In doing ao. Cha auraty did not analyze tha contractor*, ability to parfon a. 
Ic would have done on a non-HTV construction project. 

B. NON-LEGISLATIVE CHANGES 

Thaaa option, addraa. aolutlon. which can be readily Inplenented by tha 
varloua agenda, concerned. They prlnarlly focu. on li.ue. related to the 
contracting procaaa. In .one ce.. they call tor cl.rlflc.tlon of each 
agency's existing activities. In other Instances, they call for new 
inlclaclvaa by the ag.ncle. to aaaur. that bonding requlrenent. and the 
acqulalClon factor, which a.y have a najor lapact on Che evallablllcy of 
bonding will be given car.ful conaldaratlon during the acqul.ltlon planning 
procaaa. Table 3 ninnarlze. the type, of option., their advanc.ge. and 
dlaadvantagea, the lead agency for Inplenentatlon. and their priority. 

In aoae caaea, tha option, racognlza that Inplenentatlon will necessitate 
a tradeoff of protection for tha Covemnent against contractor nonperfomance. 
The advisability of accepting auch a tradeoff will need to be evaluated for 
each contract. Thl. will be done In light of the rl.k being as.uMd by the 
Covemnent. varaua the b«»flca to be derlvad fron the potentlel taprovenent 
in Cha co^xtlClva cllnata asaoclacad with lowering tha bond rav.lre.ent. 

While inple^ntatlon of the., option, nay pro«,t. greater Int.r.at In HTU 
work by both concr«:Cor. corporat. auratlaa. Increased Interest and 
co^MCltlon nay not nacasaarlly raduca tha co.t of the work. Horaovar, any 
declalon to laasan bonding raqulranenta nuat be conpl.tad with special 
enphaals being placed on tha pra- award survey procedure, by the procuring 
agency. 
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V. OPTIONS EXAMINED 


A. INTRODUCTION 

Dlscujflonj conducted during th« study with Industry, contractor, and 
govemaant personnel raised several possible alternatives that al^t be taken 
to Increase the availability of bonds to HTW construction contractors. These 
alternatives fall Into two general categories as follows: 

o Won-Leglslatlve Ch^ng^^ Internal Corps and EPA non* legislative 
changes In procedures related to contracting strategy and 
laplenentatlon of the authorities which each agency already possesses. 

^ includes revisions to regulations which guide 

each agency but which neither possesses the authority to revise 
Independently; revisions to existing statutes so as to, (1) ellalnate 
requlreaents that serve to lessen the corporate surety Industry's 
Interest In bonding of HTV projects and, (2) to clarify that 
perfomance bonds are to be used only to assure that the contractor 
will coBplete all contractual requirements and are not a vehicle by 
which third party claims may be satisfied. 

Of the options available to the government to alleviate the bonding 
problem, many are centered on the concept of management of risk by the 
government. Financial and physical risk exist in the cleanup process and the 
government needs to Incorporate risk analysis into Its planning process to 
examine the trade offs In costs and benefits of the transfers of these risks 
between government and the private sector. In the case of bonding HTW cleanup 
projects, the government must examine the assumption of higher risks in non* 
performance of contracts for HTW cleanup against the gains of more competition 
by the cleanup Industry and the resultant lower prices for projects. 

It should be pointed out that the bonding coimsunlty generally does perform 
a service for the Government contracting agency in making Its evaluation to 
bond a particular contractor. In making this decision. It carefully analyses 
the contractor's financial and technical competence to do the work as well as 
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I Improved AcQulaltlon PlannlM & Bond Structuring. The*a option* 
roqulro that tho procuring agency be especially sensitive to It* 
character Ixat Ion of the work to be perfoned under the HTV contract and 
vigilant to preclude bonding requlreoent* that are excessive to the needs of 
the Govemaent. If work under one contract la both service and construction 
*nd duties are not severable, the largest port of the effort (service or 
construction) will prevail. HTW contracts Involving Incineration or other 
treataent technologies will usually involve work eleaents in both the 
construction and service categories of work. The Miller Act bonding 
requlreaents apply only to construction, while service work does not require 
any bonding unless the contracting officer views It as being needed to protect 
a legltlaate Govemaental interest. 

a. fj*ek ground . The study found that early soil Incineration 
contracts were considered by a Corps district to be service work requiring no 
bonding. When a decision by the Departaent of Labor concluded that hazardous 
soil excavation for shlpaent to a landfill constituted construction, a 
different Corps district treated excavation associated with an HTV 
Incineration project as construction requiring Miller Act perfomance and 
payaent bond protection. In this latter case, the actual incineration process 
vas classified as being service work. Although as service work there was no 
need to provide bonding for the work, the contracting officer, concluded that 
the incineration process vas so closely tied to the excavation work that the 
penal aaount of the perfoiaance bond should encompass both work categories . 
This svibstantlally raised the perforaance bond amount and led to a protest 
from a firm which vas precluded from competing due to its inability to obtain 
the required bonding. This firm had successfully performed the work required 
under the original service incineration project. The comptroller general 
ultimately updated the contracting officers discretion to require 100% of 
performance bonding for this project. 

This incident, as well as indications from a recent Superfund project 
performed for EPA by the State of Texas, (see page 18) highlight the necessity 
for the procuring agency to closely analyze its bonding requlreaents in light 
of the work to be performed and the extent of protection needed for the 
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construction project. While some bonding msy be approprlste Co cover Che risk 
to the Govemitent associated vlth paid aoblllxatlon costs and potentially 
higher reprocurement costs on HTW treatment technologies projects, It may 
appear excessive to require that performance bonding cover 100% of the total 
contract amount where that Includes the cost of the treatment technology 
service over a significant period of time. In the case of Incineration 
projects, an incinerator Is constructed by the contractor, operated over an 
extended period of time during the cleanup and demobilized and moved away 
afterwards. The Corps should analyze. In Its acquisition plan preparation, 
the possibility of the Government utilizing the Incinerator for continuing the 
cleanup in the event of contractor default. The contract may be modified to 
Include terms for this contingency. Many alternative contract structures may 
be utilized. Some specific alternatives are shown below In Table 4. These 
are merely examples. The contracting officer Is within his discretion to 
require no bonding whatever where the project is predominantly for service. 


TABLE A 

SsBPle Alternative Contract for. Incineration 


Phase 

Erection & 
Prove Out 

Operation 
Excavation A 
Stockpile 

Operation 

Incineration 

Site 

Restoration. 

Capping. 

Landscaping 

Demoblll> 
zatlon of 
plant and 
equipment 

Altai: 

Single 

Construction 
Contract with 
Oavls-Bacon 
Wage Rates 

Full Bond 

Very Low Bond 

Very Low Bond 

Full Bond 

Alt#2: 

Service 

Contract 6 

Service 

Contract 

Rates 

Full Bond 

No Bond 

No Bond 

Full Bond 
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CovcmMitC. Thl» should b« don* osrly in the eequieltlen process to essure 
thst the coispetltlon benefits thst night be gslned by such effort csn be fully 
The decision of vhether to use s service contrect or a 
construction contract oust be asds on their respective nerlts and not on the 
of securing perfomsnce bonding. A separate set of procedures Is 
required to estebllsh the bonding requlrenent. 

In this bonding deteralnstlon It Is also lq>ortant to recognize 

surety co*aunlty's concern regarding the risk sssoclsted vlth HTW 
probably lead to the surety not stepping forward to coapleta the 
project in the event of a contractor default. Consequently, It Is likely thst 
Che Covemnent will benefit only fron the surety's providing the penal sun of 
Che perfotMnce bond. The Govemnent probably will still need to reprocure 
the work. Contractors pointed out thst sureties were requiring substantial 
financial comltnents fron contractors as a prerequisite to providing bonding. 
This fact would tend to nake the surety even nore Inclined to buy Itself out 
rather than assune the greater risk burden associated with Its takeover of the 
defaulted contract. The reality then appears to be that the perforwmce bond 
Is prlMclly protecting the Govemnent 's financial stake In the contract 
rather Its Interest In not hsvlng to deal with reprocurenent upon 

default. 

In looking at the character of work to be perfomed under an HTW contract. 
It nay well be that the nature of the work and the payaenc arrangements 
nnployed by the Govemnent nay provide a neasiure of protection In thenselves 
that could warrant a lower bonding percentage. In the excavation situation, 
aad even note so where we are dealing with Incineration service work, many of 
the payments to the contractor are subject to Its performing satisfactorily. 

^ after partial perforvance require* that the Covemaent procure 

another contractor to continue performance. This default situation, however. 
Is substantially different fron that faced where we are dealing with a 
building construction project. In the former case, the work to be completed 
Is relatively easy to determine. This Is In sharp contrast to the problem 
facing the Government where multiple subcontractors and complex design 
requirements must be determined and taken Into consideration In a vertical 
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fro* othor work thot Dorvolly would not roqulro bonding If controctod 
IndopondonCly. Tb« projoet should bo dlvldod into soporoto controcts with 
opproprlsto bonding for ooch contract. This would roqulro tho uso of suit Ip lo 
contract awards to assure that oloaonts of work not requiring bonding are 
procured separately fro* construction work eleaents. 

There are drawbacks to aultlple contracts. If the requlreaent Is split, 
it Bust be deteralned to be severable. Probleas aay well be encountered In 
assuring tlaely award of contracts. A delay In one award or a failure to 
Insure tlaely coapletlon of a contract will aean delay for all later 
contracts. This will require substantially Increased adalnlstratlve oversight 
and procureaent effort on the Covemaent*s part because of the greater ms^er 
of awards to be *ade. Furtheraore. the lack of bonding on what aay be key 
eleaents of the reaedlal action will require greater care by *the Govemaent In 
performing Its pre>award survey on the contractor's responsibility. 

c. frovlde 9^1dfn ce on Bonding Reoutreaente . Uniform guidance needs 
to be Issued on evaluating bonding requlreaents appropriate for HTV work. It 
la laperatlve that any such guidance take Into consideration the loportance of 
aafeguardlng the discretion of the contracting officer In such aatters. 

d. Clarify Perforaance Period . Minimize the time period of surety 
performance and thereby reduce the time exposure for surety coverage. Use 
tine 'phased bonding, with Increaental reduction In the penal aaount through 
time, as the work Is coopleted' A slallar strategy Involves the division of 
the project Into phases and a requlreaent for bonding only on the active part 
of the project. 

The amount of a bond can be reduced by separating the project Into parts 
and only requiring a bond for the aaount needed to coaiplete each phase 
sequentially. All bonds must be secured before Issuance of the notice to 
proceed. This has the saae effect as reducing the penal aaount of the 
bonding. Thus, a bond will be rolled ever, with the bond terminated on the 
first part when It Is coapleted, and started on the second part, etc. This 
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b. P^Qutra Increased Acoutaltlon Pl^nnlM^ 1h« contracting procost, 
including the bonding issues, should be integrated into a project acquisition 
plan. An analysis of the risk trade offs to the Covemaent aay be 
Incorporated into the acquisition planning process for KTW projects. 

Presently the Federal Governaent requires perforaance bonds to assure against 
che uncertainty of project non 'performance on construction projects as 
■undated by the Hiller Act. The cost of this protection should approximate 
the cost of the potential non-performance risk in the long run. The trade 
offs of this risk nay be examined in the acquisition planning process for each 
project. The process will analyze the benefits and costs of the Governaent 
assuming slightly higher risks in project perfomazice and the resultant 
benefits and costs of improving the competitive climate for HTV contracting 
and the consequent reduction in contract prices. This may involve the 
analysis of each phase of the cleanup and the appropriate level of bonding 
that would afford adequate protection for the Government's Interests and still 
encourage participation by the bonding industry. Careful examination of the 
contract alternatives, service contracts or construction contracts, should be 
carried out by an interdisciplinary team, •recommending* to the contracting 
although final disposition will be made by the Department of tabor. 
Meetings are being planned for early summer 1990 between EPA, Corps and 
Department of labor representatives to clarify the classification of 
construction and service contracts under the Davis -Bacon and Service contract 
Acts. 

Cost type contracts should be given careful consideration where there are 
g^gnj^fl^cant technological unkno%ms associated with undertaking an HTW project. 
It Is not in the program's interest for the contractor to be required to bear 
an Inordinate share of the risk. Requiring fixed priced contracts under such 
conditions places both the contractor and surety In an unacceptable risk 
condition and would Increase the coat to the government significantly. 

Multiple contracts are another action which could be considered by the 
Governaent during its acquisition planning to limit the risk potential for the 
bonding co«iunlty. The approach would be to structure the contract 
requirements so as to limit or Isolate the activity requiring a surety bond 
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Ol*cu«»lon with the surety Industry two apoelfle action* which aay 

reault In ancouragln* graatar auraty firm Involvaaont In HTW work. Iha fUat 
action arlaaa fron the auraty Induatry concarn that It not ba parcalvad aa an 
Inaurar of third party Injurlaa aa a reault of th* bond. Tha auraty 
perforMnee bond la Intended a* a guarantee of contractor parfornanca of th* 
work. However, the bond fora doe* not aake any apeclflc atatenent Indicating 
that the aurety bond la not Intended to provide coverage for third party 
injury aetlona which night aria* a* a reault of th* contract work perfomed. 
The aurety Induatry repreaentatlvea have Indicated that aone atatenent on th* 
perfomanc* bond fom noting apeclflcally that th* bond la not available for 
coverage of third party Injury ault* could Improve the eecondary narketa' 
perception of th* rlak for HTV project* and thereby Inprov* th* wllllngnea* of 
auretle* to cone Into th* n*rk*cpl*c* end provide bonding for auch work. 


The aecond action would clarify, within the Invitation or aollcltatlon 
package, th* tine at which th* perfomance bond completion requirement* will 
be aeen to have been accompllahed. For the construction projects, the bond I* 
available for the execution period of non-HTW construction plus the warranty 
period. It *1*0 la available to cover latent defect* which nay come to light 
following the end of the warranty period. There Is nothing unusual about an 
HTW project that would require any different coverage period for Its 
perfomance bond. 

b. neflne third oartv risk . Define In the contract which party has 
responsibility for apeclflc risks. Transfers of risk, usually to the 
Government will probably be tested In the courts. The government will make 
explicit that Perfomance Bonds are not available for third party coverage. 
This aay be addressed in two ways: 

- aodlfy the Invitation or solicitation package with a disclaiaer. 

This solution can be iapleaented by the procuring agency. 

. aodlfy the perfomance bond fom to Include a disclaiaer. This 
would require the approval of the General Services Administration 
and a revision to the Federal Acquisition Regulation. 
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vould plAC# an «dalnlf trative burdan on tho projoec. If additional finis 
partlclpata, thara is a chanea of raducad projact costs. 

2. riMrifv SuratY Lisbllltv. 

a. pitgksround . Intarvlevs conducted In the course of the study with 
contractors and sureties focused on the real concern In the surety conaunlty' 
regarding the potential liability arising from their vllllngness to act as 
guarantors for HIV projects. This is consistent vith the sureties* stand that 
Are bonding execution of plans and specs, not project performance. This 
is a perceived danger, not one based on any particular court ruling Involving 
A surety guarantee situation. The perceived liability arises from potential 
third party Injury claims and an 111 -defined bond coverage completion period. 

The surety's concern for liability results from the trend in cases arising 
from the monumental asbestos litigations where the courts have sought some 
deep pocket to compensate the injured party. In some cases, the courts have 
looked to Insxirance companies for such relief despite the insurance industry's 
disclaimer of any liability under their policies. The sureties view 
themselves as similar to these situations, vith potential deep pockets from 
which injured parties may seek relief. They recognize that they are not 
insurers of such Injury, but have little faith that the courts will take note 
of the distinction between insurer and guarantor if there is no other 
financially viable party against which a valid judgement can be executed. 

The surety community, similar to the insurance industry, uses a secondary 
Aarket to spread the risk associated with any particular bond arrangement. 
This secondary market has made it clear that it is not interested in sharing 
the risk associated vith HTW projects. As a consequence, surety firms are 
more and more being called upon to undertake greater risk levels for such 
work. The Insurance Industry responded to the loss of its secondary insurers 
by withdrawing completely from the pollution liability coverage market. The 
surety industry, although still maintaining a reduced presence, does have 
Aertain meters of its coamunity which have followed the insurance industry 
lead and chosen to withdraw from providing bond coverage for such work. 
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obCAln «dequ«t6 coaip«tlclen. In fact, thef Is soae Indlcstlon thst th« 
design snd construction firms performing this work heve structured themselves 
to limit the potential financial burden that might be associated with claims 
made against them In the absence of government Indemnification. Once EPA has 
defined clearly the extent of Its Indemnification coverage and the 
requirements for obtaining It, the surety Industry may well decide to provide 
bonding for EPA projects. 

Regardless of the final decision on these Issues, It Is vital that the 
procedures for Implementing the Indemnification and for making claims be 
simplified as much as possible. At this time, there Is no written statement 
of the procedure that will be followed If EPA receives a claim demand notice 
from an indemnified contractor. Also It Is Important that the extent of 
litigation costs and the timing for payment of such costs be defined. The 
Industry Is particularly concerned that litigation costs associated with 
Injuries covered by Indemnification not become a major drain on Its financial 
assets. The Industry Is concerned that it will have to carry such costs over 
long periods of litigation and may well have to forego Its recovery from the 
Indemnification pool If a settlement is reached prior to final Judgment on the 
case. It would seem advisable that the claims procedures include some early 
decision by the Government with respect to the Government taking over 
responsibility for defense or settlement of the claim. 

b. Publish final Indemnificatio n guidelines. In completing the 
Indemnification guidelines EPA should consider the following, 
explicitly describe the limits of coverage. 

define the claims procedure Inclxiding claims for ongoing litigation 
costs. 

. explicitly state under what conditions Indemnification for surety 
firms Is available. 

4. g<MMunlcations With the Industry . 

a. Rackyround . It Is evident from the study that there Is not a 
clear understanding among the surety community's members when advanced 
technology Is used on HTV projects versus when conventional engineered 
construction Is used. While there la no dispute that some HTW work can be 
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gurgtv Tndgmnlficatlon . Anothtr concern thet needs to be 
clarified la the extent of Indeanlflcatlon, If any. that the surety would be 
•nCltled to as a result of providing bonding on the contract. Xndeimlflcatlon 
for remedial action contractors performing HTW work Is permitted by 42 U.S.C. 
9619, provided that certain requirements are met. Sureties question the 
applicability of this indemnification to them. Since It has a major impact on 
Che evaluation of the risk for bonding such work, clarification Is needed to 
allow the industry to adequately quantify Its potential long-term risk. 

4, Itoftne bond completio n Period. The government will define the 
point at which bond completion requirements have been fulfilled. This 
definition is within the authority of the procuring agencies. 


Recently. In reply to a surety's concern over its right to Indemnification 
in the event of a default of the bonded contractor, EPA advised that the 
surety would be eligible for Indemnification If It elected to stand in the 
shoes of the defaulted contractor and complete performance of the remedial 
action. A final decision has not been made as to how this will apply to a 
aurety that elects to take on responsibility for performance, but does so 
throu^ its procuring another contractor. It Is clear that this issue must be 
clarified with respect to the EPA superfund projects. 

3. indgmnlfi c iit^iQn Cuidcllnes. 

e, ground . There Is no defined limit of coverage In EPA's 

interim guidance on Indemnification that can be addressed with certainty by 
surety or contractor interests In assessing their potential risk. Likewise, 
the requirements that will need to be net to become eligible for the 
indemnification are not completely clear with respect to the contractor. They 
are even more ambiguous regarding the surety. These unknowns appear to 
exacerbate an already bad situation and provide no incentive for Industry to 
Bove forward and conit themselves and thalr assets to support the program. 

It is unclear from the data compiled In the study the effect that 
clarification of this issue will have on the surety and contractor community. 
DOD. which has not provided indemnification, for its work, has been able to 
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gov©riw«nt could consider More explicitly reduction of the contrectore 
liability •• Ions the performance aped float Ion continues to be met. 

Uhere appropriate assuue govemiBental responsibility for risk. Consider 
developing specific language that relieves the contractor of third party 
liability when meeting government* dictated performance specifications. Uhere 
performance specif Icatlons are provided to the contractor, and the govemsMnt 
Is solely responsible for the performance criteria selected, the government 
wmld accept responsibility for harm to the environment or third party 
resulting from the use of the performance criteria. An exception to this Is 
where the contractor had knowledge of deficiencies In the performance criteria 
and failed to disclose such fact to the government. 

C. ef Credit . Indications from the contractor community 

received during the study were that allowing the use of letters of credit will 
give new contractors and those with little experience a chance to get started 
in the HTW field and build a track record. The letter of credit Is not 
without its detrimental aspects. They may prove to be financially draining to 
a contracting firm and limit a firm’s ability to compete, ouch as surety bonds 
do In relation to the firms financial capacity. Again, one must weigh the 
benefits of Increased participation against the chances of problems due to 
using less experienced firms. To pursue the Issue further the agencies should 
explore the use of letters of credit In lieu of bonds by (1) reviewing the 
acceptability of Individual sureties’ use of letters of credit as assets, and 
(2) determining the feasibility and desirability of modifying the FAR to allow 
letters of credit. 

C. LEGISLATIVE CHANCES 

The path for change In the laws governing the hazardous and toxic waste 
area Is long and complex. However, SARA Is due to be reauthorized In 1991, so 
plans may be made for proposed changes to the future legislation. The EPA Is 
the lead agency In the Superfund program and, thus, the agency to Initiate 
activity In the legislative area. Possible changes mainly apply to the 
Indemnification question. They Include the following: 
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hazardoua and cooiplax, sany projacta ua# provan an^lnaarlng prlnciplaa which 
hava a long hlacory of uaa and accaptanca. The axtraaa caution on cha part of 
the auracy Induatry, llaitad nuobar of projacta conatruetad and reluctance of 
auratlaa to bacoae involved in MTV projacta* all aaah together to cauaa the 
auraty to aaauae each HTV project la the aaaa deaplta the conaidarabla 
variation in the typea of projacta. A nuober of projacta are water aupply 
construction altemativea that have no direct involveaent with hazardoua 
was tea . 


b. Outreach Prof ran . To overcoae thia lack of understanding, the EFA 
and the Corps could sponsor outreach efforts ained at bringing both sureties 
and contractors together for purposes of discussing with industry technical 
aspects of different types of HTV projects. The agencies should also foc\is on 
the different site conditions and various contractual provisions that can 
distinguish one site froa another and the technical aspects of using state of 
the art technology. While not eliainating all inpedlnents to surety 
involvenent, this could go a long way toward lowering the surety Industry's 
reticence to participate on soae of the less conplex projects. 

5. Iplnit Risk Potential. 

a. Xsckground . Sureties expressed particular concern that the 
Govemnent not package its procurenents , as design-build contracts Including 
the use of perfomance specif ications . In these cases, the surety is 
concerned that Its risks are significantly enlarged froa the sitxiation It 
faces where design has been coapleted and the contractor need only construct 
the designed project in order to satisfy performance. 

b. Clarify Contract Policy . The government should consider accepting 
design responsibility where performance specification requirements have been 
Bet. Performance specifications are used to some extend in all construction 
contracts. Incineration and ground water treatment contracts have a very 
Xarge performance specification component and will remain that way. The 
govenmMnt will continue to allow contractors to propose the complex equipment 
needed to meet specific site treatment requirements. Once the contractor has 
demonstrated that the equipment meets the performance specification, the 
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VI . RECOHMCNDATIOHS 


Table 3 Iteti ell options which have been considered as a result of the 
study. It represents In capsule for* the pros and cons associated with each 
and provides an Indication of the potential for Increasing coapetltlon 
associated with Inpleaentatlon of the option. It also shows the specific 
actions which are recoimended to be taken by EPA and the Corps as a *eans of 
increasing the availability of bonds for HTW work. 


A, NON-LEGISLATIVE CHANCES 

I CuidAncft on Us e of Acquisition PlanulllE fpl Hg - 

The *o*t affective strategies for alleviating the scarcity in bonding of 
the HTW progra* are those emphasizing improved acquisition planning, both 
formal and informal, additional risk sharing guidance which gives emphasis to 
the careful consideration of the bonding requirements, and contract type that 
will maximize qviallfled contractor competition. This particular alternative 
permits Immediate implementation by the agencies concerned. It also places 
the burden on the contracting officer to make appropriate decisions on matters 
vhlch may impact substantially the competitive climate for a particular 
invitation or solicitation. Each agency should have this guidance Issued by 
an appropriate office within their headquarters for Immediate Implementation. 

0 teps In the recommended acquisition planning process are as follows: 

a. Determine appropriate wage rate categories for anticipated 
required labor . 

h. Determine contract type, e.g., service, construction, etc. 

c. Decide whether to subdivide the project into phases. 

d. Decide on the appropriate performance bonding level based on a 
risk analysis. Expllcltely consider less than 100% bonding for construction 
contracts and greater than zero for service contracts. 

e. Decide on contract method (consideration of cost type contracts in 
addition to fir* fixed price contracts) . 

The guidance should emphasize that the Hiller. Davls-Bacon or Service 
contract act decisions must be made on their merits without consideration of 
cost or bonding factors involved. 
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X. Incr««*« the coverage for Indemlfleatlon. Expand the typea of 
coverage for lleblllty Indeanlflcatlon and .eke theae available to the eurety 

AS wall at tha contractor. 

2 Eatabllth a dollar cap on HTW liability. 

3. Pree-pt etate lava coveting atrlct liability, and provide unlver.al 
indennlty. 

4. iUaend CERCL4 and/or Millet Act to apeclfy that the purpoae of 
p«rfor»nce bonda la to aaaure the govem»nt that the contractor will 
co-plet. all contractual re,ulre«.nt. and obllgatlona. Perforaance bonda 
,^. 11 not be a vehicle for third party liability clalu. 
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.na th. corp. -ho-xa jointly o.t.blUh on outro.ch pro.r- 
. with th. .utoty «»a eonottuctlon l«au.try .. to th. n.t«r. of th. HTW 

‘""tini «- th. controct clou.. .aar...lns rl.k. Th. Joint -orkln* group, 
r luain, proc«r.-nt .»a PARC r.pr.s.nt.tlv.., -ouXa ...k out pro.ln.nt 

~.i. » “• 

bonatng portlculor typo, of HTW project., 
s Tlplr PotentlAl- 

B«h .«.ncy -howW l—autoly l..u. guiaonc. to ...Ut eontroctlng 

i -kins »" 

l„ th. l..-nc. of p.rfon-nc. bona.. Th. guia«c. ohouia «.ph«lx. 
*::ro.tfo^. .pecmctlon. »a a..lgn-bulia contr.ct. .houXa b. u..a only 
1 n*ce...ty ona .ollclt.tlon. .hould b. cU.r on wh.t r..pon.lbllltl.. th. 

ior th. t.chnlc.1 crlterl. of th. project. Aaait.n.Uy. 

W -rr«tln* officer .hould b. urged to ...ur. th«t th. contract be 

to the gov.m-.nt 1. -lnl-1 vhlch can hav. a detrl-ental effect on 
^ tltlon fro- qualified flr»s. Guidance .hould e-phasU. protecting 
"I^rlnm- Interest.. These Include ensuring that th. contractor perfor-s 
* pto-lsed «»1 all contractor., capable of perfor-lng. re-aln eligible. The 
Tgenll.. .hould aeek approval of a contr.ct clause which will clearly Indicate 
that in professional apeclf Ic.tlons the govem-ent Is responsible for 
establlsh-ent of the level of cleanup and the contractor Is responsible for 
the »etho<l «nd aeens used to achieve this level. 

A joint «rklng group .hould be established between th. Corps and EPA to 
better defl- the 1-pllc.tlon. associated with proposing a reco-.nd.tlon for 
. far ravlslon to per.lt th. .cc.pt««. of letter, of credit In lieu of a 

surety bond. 


B LEGISIATIVE CHANCES 

■ Reco—nd EPA conalder proposing legislative ch«»g.. for lnd.-lflc.tlon 
a«l third party llAblllty. Analysis of th. co—nt. received during the 
course of this study Indicate, that legislative change. In these areas will 
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EPA and Corps rapresentaClvas should aesc with Departaent of Labor to 
clarify ths contract rsquireaants of ths HTW prograa and tha relationship of 
these to the: Miller Act» Davis>Bacon Act and related regulations. 

A prograa of continuing review of contract actions will insure continued 
coape ti cion in the contracting process. 

Eaphasis should be placed on appropriate acquisition planning which takes 
into consideration all factors that relate to Che coapetitiveness of the 
contract situation. 

2. Clarify Su rety Liability Under SARA 

EPA should aove laaediately to clearly define the extent to which It will 
provide indeanlficatlon coverage to sureties on MTV projects. Extending 
Indeanl fleet ion by the Federal govemaent to sureties should be explored when 
they fulfill these surety obligations by stepping in and coaplecing the 
project for the defaulting contractor. Presently this area is not well 
defined. EPA should also institute. In conjunction with the Corps, an effort 
to revise the present FAR perforaance bond fora to deal with the concerns 
raised by sureties on potential for third party actions looking to the bond 
for Injury judgeaent recovery. A task force conposed of appropriate personnel 
froD both agencies should be established to work on having this revision 
Instituted for HTV projects. At the same tine, each agency should require its 
Internal procureaent eleaents to assure that wording Is Included In 
Invitations and solicitations dlsclalalng any Interest by the Govemaent In 
having the perforaance bond being available to cover third party Injury 
clalas. 


3 . Indeanlfic atlon Guidelines. 

A new indeanification clause will be iapleaented by the Corps which will 
Assure the indeanlficatlon of HTW contractors in the event that they are not 
able to secure adeqtiate insurance for flra fixed price contracts. The 
Indeanlficatlon will extend to third party liability by the surety. 

4. ^MBunlcatlon with Indtistrv. 
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subs cant tally reduce isany of the concerns of the surety Industry and 
contractor coBBunity In being Involved vlth Superfund reaedlal action work. 
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appendix a 


HTV BONDING STUDY 
List of Contoeto 


Naae 

Organization 

Address 

John Stollor 

111. Dept land Pollution Ctrl 

Springfield 

Lynn Schubort 

Aaerlcan Ins. Assn 

Washington 

Brlon Doery 

Assn. Genl. Contr/ABer 

Washington 

Scuort Binstock 

Assn. Genl. Contr/Aaer. 

Washington 

Dovo Johnson 

Assn. Genl. Contr/Aaer. 

Washington 

Jack Hahon 

CECC>C OCE 

Washington 

Crag Noonan 

CECC-C OCE 

Washington 

Chuck Schroor 

CQfP-C OCE 

Washington 

Valcar Norko 

CDIP-CP OCE 

Washington 

Sara Bunch 

CEMP-RS OCE 

Washington 

JIb Gibson 

CEHP'RS OCE 

Washington 

Paul Lancer 

CEMP'RS OCE 

Washington 

Noel Urban 

CEHP>RS OCE 

Washington 

Gene Jones 

CEKRD-CT 

Onaha 

Bruce Anderson 

CEMRD>OC 

OBaha 

Nora Spero 

CEJfRD-OC 

Oaaha 

August Spallo 

CEMRX-OC 

Kansas City 

Joan ChapBsn 

CEMRX-CT 

Kansas City 

Steven Switzer 

CEMRK-CT-K 

Kansas City 

Frank Bader 

CEMRX-ED-T 

Kansas City 

Lee Fuerst 

CQfRK-ED>T 

Kansas City 

Donald Robinson 

CEMRO-CT 

Oaaha 

Cathy Vanetta 

CEMRO-CT 

Oaaha 

Kirk Wllllaas 

CEMRO-CT 

Omaha 

Stanley Karlock 

CEMRO-ED-E 

Omaha 

Gary Hennlnger 

CEKRO-OC 

Kansas City 

Ann Wright 

CEMRO-OC 

Oaaha 

Rick Heinz 

CEORD-RS 

Clnclnattl 

Mary Kelhorn 

CEPR-ZA 

Washington 

George Vlschaan 

CEPR-ZA 

Washington 

Richard Corrigan 

CH2M Hill 

Washlnton 

S. McCallle 

CH2M Hill 

Denver 

JIb Lane 

Corroon & Black 

Hadlson 

Peter Bond 

Davy Corp 

San Francisco 

Hike Yates 

Ebasco Constr. Inc. 

Lyndhurst 

WllllaB Bodle 

Envlronaental Bus. Assn. 

Washington 

Paul Nadeau 

EPA HQ 

Washington 

Tob Whalen 

EPA HQ 

Washington 

Carl Edlund 

EPA Reg Off 6 (Dallas) 

Dallas 

Tob Bosley 

Fidelity & Deposit Co. 

Beltlaore 

John Herguth 

Foster Wheeler Corp. 

Clinton 

Terre Belt 

Hazardous Waste Action Co 

Washington 

Joe Turner 

Huntington Dlst. 

Huntington 

John Daniel 

IT Corp 

Washington 
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Appendix B: 

Seunple Forms 




OBLIGATION: 


i bound to iht Unitod StJtat of Ainofia (htrtintftir cilMd dw 


^ and So«tv(i«) NO «nnlv bound tD Iht Uni Wd 5tJt» Of AiiwKa ^ -^Iw HoiM 

W«. tho Pnna^jnj ouoNm. oor hNn. txocutoa. admin «r*toa. and mceiNOfi. ipintiv n ^ 

«n. For oy^. mSiLi. wo. ino Sufotioi. bind ounolvoi in «ieli iun« Tomdy ond i^N • 


I Suf«i«> «« aoainst anv or all of m. For all othar purooaai. aacb Somtv binds i«t. 

”»a»orN»Y" SUllJSC SSlTtfSIIindpar^ paymam of tfia sum tfiown oooosits tt>a namt of tha Suratv. if no limit of liabiliiv * mdi* 
■y^jliyliSw!M.iiii» it y lull miunt of d» oonol mm. 


CONDITIONS: 

T>ia Frindoal fm aubmittad tha bid idantifiad aOowa. 


THEREFORE: 

* - • it ^ PriAcicHi - (a) uoon accaowiea bv itia Govammant of tha bid idantifiad abmia. «nth*n tha pared ««»♦ 

Tha abova ShS if no oarSd H iq«df»ad), axacutes tha funhar conoaciual 

M tharair^ •^?3?hS « saeoS^th?^^ t'0» day* if no pared is wadfedl attar rac^ of tha 

^.rTtSl SSar contractual documants and drva axh bonds, pars tha Gommmant lo 

- 'Mtn.rMnt Mxnm that io oblioatitfi o not impairad by any txtansion(s) of tha tima for acc^tanct of tha 0k3 
Each Suraty ax^tm^ th« ratrur^t^^ turmv^im) of axtemionlsJ ara v^aivad. Hoyiavar. waivar of tha not.a »ci.« 

SJIi alondor d»ri in addition to tut ooriod originollv ollowod for jcccotano of me 0«) 














CUTIflUn OF SUFFKIIKT 

1 Hereby Certify. Thsi the surety named herein is personally known to eie; tfcxt, in my judgment, said surety is 
responsible, and qualihed to act as such; and that, to the best uf my knowledge. th« facts stated by ia*d surety in tlw 
foiegoing afSdavit are true. 


SSCMAlXitl 

j 

ofwciM tmi 


Aoomss r Sttmt. c * o - ^u#». /re c«wr 



mSTRUCTtONS 


1 . Thi» form *hoH b« u»«d wh«n«v«r on 

bonds to be oxocut»d in connoction wilb Govornmont 
conirocn orn indhridwol sur«Nos, os providod in gov- 
•ming fogolotions (soo 41 C« 1-10.203. 1-16.801. 
101-43-3)* Th«r« shell b« no dtviotion from this form 
os so OMthorixsd (too 41 CFl 1—1.009, 
101-1.110). 

A corporation, portnorship. or oth«r businoss 
ossociotioA or firm, os such, will not b« occoptod os o 
suroty. nor will o portr^r b« occoptod os o suroty for 
co-portn«rs or for o firm of which ho is o mombor. 
$tockholdofS of o corporoto principol moy bo occcoptod 
os surottos providod thoir quoli6cottons os such oro 
iitdopondont of thoir stockholdings thoroin. In orriv 
ing ot fho not worth figuro in Itom 7 on tho foco of 
this oflfidovit on individual sufoty will not includo ony 
finoncial intorost ho moy hovo in tho assets of tho 
principol on tho bond which this offidovit supports. 

3. An individual surety shell bo o citizen of the 
United Stotos. except thot if fho controct and bond 
oro executed in ony foreign country, tho Common- 
weoHh of Puerto tke, the Virgin Islands, the Conol 
Zone. Guom. or ony other territory or possession of 
the United Stotos. such surety need only be o permo- 


nent resident of the ploce of execution of tho controct 
ortd bond. 

4. The indhriduol surety shoft shew not worth in o 
sum not less thon the ponolty of the bond by supply- 
ing tho inf or motion required on tho foco hereof, 
under ooth before o United States commissionor. o 
clerk of o United Stotos Court, or netory public, or 
some other officer hovirtg outhority to odministor ooths 
gonoroHy. If the officer has on official soot, it sholl 
be offlxed. otherwise the proper certificate os to his 
officiol chorocter sholl be furnished. 

5. The certificate of sufficiency sholl be signed by 
on officer of o bonk or trust compony. o judge or 
clerk of o court of record, o United Stotos district at- 
torney or commissioner, o postmaster, o collector or 
deputy collector of internal revenue, or ony other of- 
ficer of the United States acceptable to the deport- 
ment or estoblishment cor\cemed. Further certificates 
showing odditionol ossets, or o new surety, moy be 
required to ossure protection of the Government's 
interest. Such certificates must be bosed on the 
personol investigotion of the certifying officer ot the 
time of the making thereof, ond not upon prior 
certifications. 


u.s. covcsMNnrT przntxmg prrtcc 
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06CIGATI0N: 

Prinai^ md Suf«tv(M. M firmlv bound » Untttd Sam of Arnario (horwomr cittid ih« Gowrwtom) in dt« ibo»« otnai 
r!!^ P«r Mvmtfit of tm pi^ *Mn, ^ bind ourwfvai. ocr mia. «x«cutoa. adminisirBiQri. and mi cctwn a. jointlY and laworalW. Mow«var 
M odroonbom acting ai co-«^«oot. m. da Surt^. bind oumtw a ludi mn’ lointtv and morailv" ai mil as 
Miv far da pt^poaa of allowing a joint action or actons agamst any or ad of vit. For all otfm purpom. aaet Suvtv bam lOtif . 
. wilb da ^rindoaf. for da ownont of da m<m mown ooooata da nama of da Sumy. If no hmn of liability « mdi- 

*^d tha limit of liability • da full amount of da panai sum. 


CONDITIONS: 

Tfa Prindoal fas onttrad into da contract idantifiad abmo. 


THEREFORE: 


Tha abowa obiigaton is ^id if da Rindpai - 

1*11 1 1 n«j lilt mi Md fulfills all da undarokingi. c w ananti. tarms, conditions, and agraamants of da contract during the original tarm of 
tn. ■ juLff*rt Ml axmoiont doraof dot ara g ran tad by da Govtmmant. w»d» or whmout noiics to tha Surarvliasl. and during da i*fe 
raouirad undw da contract, and (2) parform and fulfills ail da undarakings. comonts. arm conditions, and ag«sr— no 
of Sv 5!ddi duly audoriaad nodifications of da oort^M dot fanafttr art mada. Notiot of tfiosi modifications to da Surtryi r« 


iM Paw< ID da Govamir^t da full amount of da axa imoosad by tha Gowarnnont. if da aid oontraa is mjbjaCT to da Miliar Act 
140 U sS^270a-270t». ohitfi ara collactad. daductad. or wiihhaid from wages paid by tha Principal in carrying out the construction con 
vact with raaoa to wn«i this bond it tumidod. 

WITNESS 

Tfa Prindoa »id Soratyliesl executW this oerfornonca bond and affined doir laals on the abova date. 










COW^OWATt luMTVmtl 
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Name 4 
Aoarwm 



s 

Corporate 

Seal 

Signatured) 

1. 

1 

NamaU)& 

Titia(s) 

rr»a*a; 

t. 

a. 

1 

o 

> 

w 

s 

Name ft 
Adoreu 


SfATC or INC. 

ClASIUTY LIMIT 1 

$ 

Corporate 

Seal 

S«gneture<s) 

1. 


Name(s) ft 
Titie(a) 
rryp*ai 

1. 

a. 

o 

> 

•1 

s 

Name ft 
APdreea 


STATf or INC. 1 

LIAilLITY LIMlf 
$ 

Corporate 

Seal 

SgnaTwe(s) 

1- 

a. 


Name(s)ft 

Titled I 
rrya*4; 

1. 

a. 

IM 

> 

«y 

§ 

Nameft 

Addiw 


state or INC. 

LIASILITV limit 

s 

Corporate 

Seal 

Signatured) 

1. 

y -1 

Name(s) ft 
Title dl 

1. 

a. 

> 

HI 

1 

Name ft 
Addrea 




Corporate 

Seal 

Sigratured) 

1. 


Name(s) & 
Titiclsi 
fTyp^i 

1. 

a. 

o 

> 

ttl 

5 

«• 

Name ft 
APdren 


STATE or INC. 

LIAOILITY limit 

t 

Corporate 

Seal 

S«gnaturc($) 

1. ^ 

i. 1 

a. 

Nameis) & 
Titdltl 
fTyp*di 


a. 


INSTRUCTIONS 


1 This form is authorized for u$e when a D*d ^aranty <s reouired. 
Any deviation from this form will require the written approval of 
the Administrator of Gerterai Services. 

2. Insert the fuH 'e^l name and business address of the Principal m 
the space desigrtated ’'Principal" on the face of the form An 
authorized person shall sign the bond. Any person signing m a rep- 
resentative capacity leg., an attomey in.facti must furnish evi- 
dence of authority ff'*' representative is not a memper of me 
«rm. partnership, or lO'”' venture, or an off-cer of the corpora- 
tion involved. 

3. The bond may express penal sum as a percentage of the bid 

price. In these cases, the bond rnay state a ma*.r -jm dollar limita- 
tion <e.g.. of the bid price but the amount not to exceed 
dollars) 

4 . (at Corporations executing the bond as $ure*ies must appear on 

Oepaament of the Treasury's list of apuro%eo sureties and 
must aa within the limitation listed herein Where more than one 
corporate surety is involved, their names and addresses shall appear 


in me spaces iSoretv A, Surety B. etc) headed CO-pc--"* 
SURETYdESl". In the space designated "SURETYiicSi cr — ^ 
face of the form, insert only the letter lOenttfication o' 

ibi Where individual sureties are involved, two or mere '"sc-r*" 
sibie persons shall execute the bond A completed a'* ja>. • 
inoividuai Surety (Standard Form 28). for each inoivio-ai sur?!. 
shall accompany me bor>d. The Government mav '•eouire mese 
sureties to furmsh additional substantiating information conce"* 
their financial capability 

5. Corporations executing the bond shall affi> men :o'ccrdre 
seals Individuals snaii execute the bond opposite me woo C.^rc? 
rate Seal ', and shall affix an adhesive seal if executed n 
New Hampshire, or any other jurisdiction requiring aanes.ve sea s 

5 T vpe me name and title of each person signing this Dor>o r' me 
space provided. 

7 in Its application to negotiated contracts, the ter'-'s t o ma 
"bidder" shall include "proposal" and "offeror". 


tTAMOAflO FOMM 24 SACK (flCv «-aS) 
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PAYMENT BONO 

t$m Muiycirtm wi amwI 

yjr Wgrpuf 16 iMw. U W.NB » Uwx 

paiNCieAL (Lfgmi aaewMi 

Q iNOiyiOuAt Q PAPTNiasHiP 

n V€NTUP£ Q COPPQP 

iTA7| iwcoppoPATiON ~ — 



ijiiiiiiiiiiiM 

Bi 

contract NO. 


obligation 


Wt. lt>e Prinaoil Suretvli«s), are firmly bouno \o tn« United States ol America (heremafter called the Government) m the above oert 
lum. For pav^wnt of the penal sum, we bmd ourselves, our heirs, executors, administrators. arv3 successors. jO'htly arnJ severally r*owev€- 
where the Sureties are corporations acting as co-sureties, we. t^e Sureties, bind ourselves in such sum "lomtiv and severaiiv” as we j 
’‘severally" only for the purpose of allowing a lomt action or actions against any or an of us For all other purooses. eacn Surety omos i*je ' 
lOtntly and severally with the Principal, for the oavment or me sum shown oooosite the r\ame of the Surety If no limit of liability is •''c 
caied. the limit of liability is the full amount of me oenai su*^ 

CONDITIONS 

The above obligation is void <f me Prtncicai orcmonv •'-ax-rs uavmem roan ;,'ersons nawoga d<recT roiat,onshio witn tne P'lncica. :• a i.z 
contractor of the PnrKioai for furnishing iaoor •••aie' a- 2 ' zcr^' n ;re L'rcsecv.r.on :ne work orovideo tor >n me contrac: ■: ■= 

above, and any authorised modifications of me conf-jc! mai i...cseouer»iv are mace te o* tnose modifications to tne S-iret, i- 

waived 

sViTN^S 

The Principal and Surety I les) executed this cavment bone ana affixed meir sra's me srove date 



PRINCIPAL 



Signatureu) j 

p ;2 

/S*atj ' 

iSvoii ' 
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Seal 
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1 
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INOtVIQUAL SUMTYIItSI 
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i2 
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COWPOWATI UJhtTyittSI 
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STATE or INC. iLlAaiLITV limit ] 

!$ J 

[ 

> 


1. T ' 

Corporate 

K 



Seal 
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WTifTJlm 
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- - 


«Sai 7t4<M»t-iS2-aMi 
enevcous coiTtow usasuC 
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appendix 3 


SummAiy Table oC SUU Law Rekyant to RACe 



cowwort tuniTYtmi 
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> 

w 

w 



STaV^ O# INC. 

$ 

Corporute 

Stal 

S«gnaiur«U) 

1. 

a. 

hkTSZlQU 

Wiranim 

1. 

3. 

%J 

> 

ly 

1 

Name A 1 
Adartu 

i 

1 

STATE or INC. IciAAILlTV CIMIT 

.Is 

Corporate 

Seal 

Sifna rural 1) 

>. 

|3. 

Namalti A 
TifitJi) 
tTyfw^t 

r- 

0 
> 
w 

HI 

1 

Name A 
AOdraa 

jSTATf INC. 

uiAaiuiTy limit 

S 

Corporate 

Seal 

SignaturettI 

1. 

J. 

NamaU) A 
Titra(t) 

(Tyaarfi 

! 

2. 

W 

> 

IW 

C 

3 

W 

Name A 
Addrats 


STATE or INC. 

i 

LiAaiLITV limit 
$ 

Corporate 

Seat 

S«gnaturals) 

1. 

3. 

Nama(f) A 
Tiilfttl 
rTxaae/ 

i. 

T ' 

> 

Ui 

C 

3 

<A 

Name A 
AdtfreSS 

jSTATeOFiNC. 

LIASILITV limit 

s 

Corpora fe 
Seal 

Sigr^aturalsl 

1. |2. 

Nametsi A 

T. rials) 
/Tvp«a» 


> 

c 

o 

in 

Nan^ A 
Adorns 

.state or INC, 

1 

UM-iianuawPTS'a^MB—i 

Corporate 

Seal 

1 Sigrvirwraisi 

, 1 . ^ 

1 . . . ! 

NarTpisi A ; ^ 2 

< T-tia(i» ‘ 1 

iTyPedi 


i\ST?L'CTiG\S 


1 This fo*'"’ the t?rotectioh o* uefsons si.cpwing tabor a'^o 
i»'dief*ai 'S used wnen a oavr^eht bond is reomrea <.noer the 
o< August 24. 1935. 49 S:ai 793 (40 U SC 270 a-270ei Any 

deviation trom this fofh wiH require the wnuen aiT»ovai the 
AarhiPistrator ot General Services 

2. Insert the lull legal name and business address -ne ='<nciuai -n 
the soace designated "Principal” on the »a - ■* -.ne tom An 
authorized person shall sign the bond At-. ;•••»' on signing .n a 
representative capacity le g . an atiornev ■r' ** \ -ust Virmsh ev. 
dence of authority if that reorcseniatwe -s - • i per ji the 
firm, partnership, or joint venture. Of an " — » ‘htr corrora 

tion involved 

3 tal Coroorai'ons executing the bond as s % • st «: : -j' • t' 
the Oeoariment of the Treasury's list ' .*•: ^ j 'O 

m.ist act within the limitation listed ihere-n ‘ • • •n.tr 

xaie surety is involved, their names ano j: s s* a:-i'ear 


■r rnc si aces ‘S-r-*:. A Surety B. etc i headed CO^'^C-a”; 
SL'PE'^^i'ES: ii* The SL'ace designated 'SuBETyi ft S’ -r rr 

face 0 * r * ' ser; omv the letter identification of the Sv.'-r* -i 

:oi .'.'here n^.vicud' Sureties are involved, two or T'or? 'esc'*’ 
S'pie oerschs sr>ai- execute the oond A comoieteo Atf-rja. • 
Ihflividudl Suretv 'Standard Form 28). for each inOiviOtiai sur-‘. 
Shall accoT^rahv tne oond The Government •nav rtfOtnrr v'rS'- 
Sureties to furn.sh additional substantiating information .v.ni--." ♦' 
(heir tmancioi :a;^ab'i'tv 

4 Corporations executing the bond shall affi* iheif corro'ate 
seals iftdividuais shall execute the bond opposite the word "Corcc 
rate Seal ", anc shall affix an adhesive seal if executed m Va*ne 

Hamoshire. or any other jurisdiction regardirig adnes've sea'S 

5 T ,;-:e the name and title of each oerson signing th.s bon j r- 
soace provided 
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instructions 


! This form is authoriMd tef u*i in conn«ion with Govwnnwni 
cnntrscts Any awfi&uon from th« fan njswH ro quifo ths writw 
aporowsi of tho Adminiitrwor of Gonorol Sarvicn. 

tha tpaca dany«tad -Rrineioar on tha faea of tha form. An 
authoriMW panon ^ ^ bond. Any oar»n signing in a 
rvomntativa c«»acity (a.g.. an attomay-in-laaf must fumi^ av.. 
danca of authonty if that raprasantativa it not a mamOar of tha 
firm. oartnaNha*. or ioint vantura. or an officar of tha corpora- 
tiort inwoNad. 

3 (al Coroorationt aaacuting tha bond at mjratiai mutt aooaar on 
tha Oaoartmant of tha Traatury t list of aoprovad amat and 
mutt act within tha limiation liitad tharain. Whara mora than ona 
eorporaw suraty it irwoNad. thair namai and addrestas d^it aooaar 
*ha (Suraty A, Suraty B. ate.) haadad CORPORATE 


SUflETYMESJ '. in tha soact d«ignatad **SURETY|i£S)" o« tn« 
fact of tha form insvt only tha lattar idantification of tfa turtnes 

(b) Mhara individual airatiat ara invoNad. hwo or mort raifion- 
sbla par so ns Ml axacuia tfta bend. A oomptatad Affidavit of 
individual Suraty (Standard Eorm 28). for Mch individual amtv. 
shall accompany tha bor«d. Tha Govamma n t may raouirt ihaac 
suratias to furnish additional subsontiatirtg information ooAovmng 
thair finarKial capipility. 

a Corporations axaouting tha bond MM tffia thair oorportta 
stalt. Individuals Ml asaouta ttta bortd oopotitt tha word ‘ Corpo- 
rata Saal". and Ml affix an adhaM M if axacutad m Mama. 
Naw Mamod^ira. or any othv jurisdiction raouiring adhasivt Ms 

S. Typa tha nama and titta of aoch parson signing this bond >n tha 
spaca providad. 
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Vaa. for fM«llaaMO of 
all fartlaa In all 
pKaaaa af Aaalan onA 
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REPORT TO CONGRESS ON LIABILITY, 
BONDING, AND INDEMNIFICATION ISSUES 
FOR DEPARTMENT OF DEFENSE 
RESTORATION PROGRAM AND 
HAZARDOUS WASTE CONTRACTS 


Office of the Deputy Assistant Secretary of Defense 
(Environment) 


Response Action Contractors' Liability Issues 
Regarding the Defense Environmental Restoration Program 
Conclusions and Recommendations 


Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their firms inherent in DoDs remedial action 
work. In order to better understand the substance and basis of these concerns the 
Department of Defen^ has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they au^e not at fault. 

The resulting probability of insolvency through impxjsition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industr/s reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hamp>ered in obtaining p)erformance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoDs costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoEXs cleanup pro^am, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department 



E)oD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 


DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. r & 

There is no evidence that quality of work on DoD contracts is beine 
affected. ^ 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use st^dard, coixscrvative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation, 

RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD ^ waste generator, fadUty owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems assodated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different Uability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules develop>ed by 
EPA for dealing with its contractors may not be appropriate for 


Private firms hiring RACs for private deanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 


Different types of remediation projects have different 
inherent risks and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
deanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 





Rgcommcndations: 


Based on the foregoing osndusions, the Depiartment is concerned remedial 
action contractors percepbons may lead in the future to reduction in competition 
escalation in coste, lowering of quality, and increased risk to the public We are also 
very consaous that any recommendation we adopt for action cw inaction, wUl have 
economic consequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvanUge on others. We must make sure we underetand 
the nature and unplicabons of the incentives and disincentives our choices imply 
We must encourage responsible and professional behavior by our contractors. We 
must avoid creating inwntives for behavior that diverts government resources from 
the pnm^ cleanup Ultimately, whatever strategies we adopt should 

improve *e Department's abihty to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. ^ ^ 

Bas^ oil infonmtion developed in doing this report, the Department is 
implementing c^ges m its contracting strategies and policies within ite control to 
resolve some of these issues. These include better acquisition planning induding 
varymg types of contract strategies, redudng amounts of bonds itqmred on 
construction contracte or use of rolUng or phased bonds, allowing irrevocAle letters 
of credit m lieu of bonds, and retaining certain work elements under DoD control 
(eg. signing hazardous waste manifests). The environmental and engineering arms 
of the mili^ departments will continue to examine their current contacting 
practice with a ynew to reco^ending changes in guidance, policy, regulations, and 
legislation to enh^ce the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make specific recommendations for action to be taken 
The is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. This issue was addressed in the last Congress 
by amen^ng section 119(g) of the Comprehensive Response Compensation and 
Liability Act to sp«afically broaden coverage for sureties at National Priorities List 
sit^. Bttending tte prmciple to all DoD sites, whether or not on the NPL, would 
help bnng suretiK tock mto writing bonds for DoD deanup contracts at a reasonable 
prices This should teoaden competition for contracts, improve timeliness, and reduce 
overall costs to the DepartmenL This should not work a disservice to innocent third 
parties, as ultimately it is the Department that is responsible for the remediation. The 
prune purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of tlm report. This concept would involve limiting a Respond 
Action Contractor's liability to outside persons. The Department and ^y otheftrue 




potentially responsible parties would be designated as those solely responsible for 
damages to innocent third parties for damages arising out of a remediation action at 
a DoD site— logical application of current law as to generators and operators of 
hazardous waste facilities. The DoD^s contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government We will continue working with the contractor 
oommuni^ and other interested parties to explore these and other recommendations 
and solutions to improve the Department's ciean-up program. 
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EXECUTIVE SUMMARY 

On 30 • 31 January 1991, the executive level Environmental Contracts Forum of the Society of 
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues ofLiabai- 
ty, Indemnificatioru vid Bonding in Envirooroencal Cbntracting. 

During the forunu the following key issues were raised: 

». ITierc is a risk to the remedial action contractor (RAC) performing environmental 
work- Part of this risk arc the unknowns associated with the work. Another part is the potential 
for third party liability suits resulting from the performance of such work. 

b. RACs are unable to obtain professional performance liability insurance for hazardous 
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to 
the high risk of liabflity associated with the performance of such work. Available insurance only 
covers the period of work performance; not the period during which RACs are most susceptible to 
third party liability suits. 

c. RACs arc unable to obtain surety bonds required for Federal government hazardous 
waste cleanup projects because the surety bond industry sees a high risk from liabflity in issuing 
such bonds. Available bonds are generally for projects of less than S5M value. Some companies 
are self-bonding in order to meet governmental requirements. 

d. RACs feel that the Department of Defense (DOD) is responsible for the presence of 
the hazardous material on the site and therefore, should be responsible for their portion of the risk 
associated with site cleanup. RACs believe that DOD should indemnify KACi performing work 
against third party liability to cover the government's portion of the risk. 

In response to the concerns raised by RACs, DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change the laws so that RACs are excluded as a potentially responsible party for 
liability suits resulting from cleanup actions. 

b. Revise the Federal Acquisition ReguUtions (FAR) to extend the appUcabiUty of 
indemnification to contractor work done at a part of the Defense Environmental Restoration 
Program. 

c. Limit the statute of limiutions for contractors on environmental dcanuo oroiecu and 

limit the contractor's liabflity for a project. ^ ^ ^ 

d. Limit the contraaor's liabflity to that resulting from their negligence. 

c. Negotiate the risks of a project with the contractor and determine equitable distribution 
of the risk between the comraaor and the government as a part of the contract. 



SAME ENVIRONMENTAL CONTRACTS FORUM 
30 . 31 JANUARY 1991 
BOLLING AIR FORCE BASE 


A- INTRODUCTION 

The executive level Eavironraental Contncts Forum of the Sodety of American Military En|iaeen 
(SAME) met at BoIUng Air For« Base on 30 and 31 January 1991 to discuis the issues of Liability. 
InderoiuBcatioru md Bonding in Environmental Contracting, In attendance at this (brum were 
represenutivcs of the Office of the Deputy Assistant Secretary of Defense (Environment). Army. 
Navy, Air Force, and Coast Guard and exeoitives representing remedial action oontracton (RACs) 
that perform environmental cleanup services for the Department of Defense and private industry. 
A list of attendees for this forum is provided as Attachment A to this report ^ 

This forxim w co-chaired by Cap^n James A Rispoli, CEC, USN. Vice President. Environmental 
Affairs, Society of American MUitary Engineers and Mr. Russ ^Ines, Principal D^xity to the 
Deputy Assistant Secretary of Defense, (Environment). 

Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic 
issues. Suggested d i scu s sion topics mduded: what arc the liability concerns; what arc the 
experiences with regard to UabQity and bon^p how is the risk of performing environmental work 
assessed; and how do the problems of liability and bonding affect competition. Seven papers were 
submitted in advance or during the forum. These papers were provided as attachments to the draft 
proceedings of the forum. 

B. OPENING REMARKS 

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts 
Forum, which is to facilitate an ongoing frank and open discussion of programmatic and contractual 
issues between industry and the military services. He indicated that this was the third session of 
this executive forum, and that SAME bad been asked by the Office of the Deputy Assistant Secre- 
tary of Defense (Environment) to further address the issues of liability, indemnification, and 
bonding to assist them in obtaining views so that DOD might prepare a report to Congress. To 
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to 
participate. CAPT Rispoli stated that proceedings of the forum would be issued. These 
proceedings would not provide any quotes or attribution. He asserted that the forum was not a 
place for debate, but was a means to di sm i ss the issues so that tU in attendance could I trm and 
learn. He asked if there would be any objectioiu in having submitted papers published as a part 
of the forum proceedings. No objections were raised. 

Mr. Milnes addressed the forum lUting that the only means of solving environmental cleanup 
liability problems was through an open forum. He indicated that the Department of rv frn sf 
(DOD) has pledged to comply with its environmental obligations. The installatioa restoratfoo effort 
is important, and as the DOD moves from the study phase, it recognizes that action must be 
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to the 
cleanup business. Mr. Milnes stated that his office wants to come to grips with the hazardous waste 
site cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but 
he did not sec this as a solution. He explained that if the DOD and the cleanup industry do not 



for a cleanup in certain states, and therefore may choose not to bid. They indicated that in 
pcrforminf some work, they were staking the suivivability of their corporation. When the 
RACs explained that, in working with the private sector, the RAC shares the risk with the dient 
This protects the contractor. The point wu raised that the owner of a waste site owns the waste, 
and the RAC is helping to dean it up. Therefore, the site owner must share a good portion of the 
risk. 

The issue of strict liability was raised by the RAC represenuiives. If anyone has a connection with 
a hazardous waste site, they are liable. Proper behavior has not liabflity. 

When working for the Environmental Protection Agency (EPA) on orphan sites, there is a greater 
risk to the RAC The EPA indemnifies the RAC under Section 119 of the Comprebenstve 
Environmental Response, Compensation, and Liability Act (CERdA). This indemnification only 
covers oegUgence and not strict liabflity. The RAC must look at the state laws when ded<Sng to 
accept a risk. 

Another issue raised was that in some instances, a DOD activity required a RAC to sign hazardous 
waste manifests. This action places liabflity on the RAC for transporting of wastes. If the RAC 
had known it would be r^uired to do this, it would not have bid on the job without indemnifica- 
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator. 
The RAC representatives indicated that even if the contractor does not sign the manifest, but 
arranges for transport, the contractor could be liable, a potentially responsible party (PR?). Even 
if the contractor doesn’t arrange the transport, but is on site, it may be sued. The oontricton 
emphasized that defense costs arc a real-time cash flow problem and a real risk even if the 
contractor is not involved or is innocent 

The problems for the RAC were summarized as follows: 

a. There is an inherent risk associated with doing environmental work. RACs are dealing 
with anomalies which are inherently difficult to model. 

b. There is an cnvironraenial risk of third party liability. 

c. There is no incentive for innovation. Before innovation will be employed by 
contractors, there must be an apeeraent between the client and the contractor, and the 
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is generally no innovation in the U.S. 

d. The architect-engineers (A-Es) are being expected to accept the liabilities of others. 

Liabflity insurance is not available in the market. If it is available, it is only for the period 
of the job. ^ ^ 

c. Requirements vvy from state to state. There is a bright spot for the RACs in that 
there is more fioibility shown when dealing with states than when dealing with the Federal 
government- Some states may change the specifications on their dcanup projects to permit 
innovative technology. Many see iomt states assuming the liability of PRPs. State reguUton 
are a part of the Record of Deciston (ROD), and this permits flezibnity in dealing with the 
states. 
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poor P«yng premiumi but are not receiving future ooverage. The topic leader 

indicated that if Mates had negligence statements similar to Section U9 of CERCLA. then 
insuranim compames might become more interested in provi^ng wch insurance. There Vre 
presently no magic solutions. 

The topic leader «ked the insurance industi/s plan of action. The response w., d,« 
iwurance industry is slugging out* solutions on a casc4,y<ase bans. The ind^ has not be« 
^le to agree on alternative, to the current situation. A formal defimuo„ of -pollution eadusion* 
u a possibUity. A genei^ disiwon on possible approaches (solutions) follo^ A law rin.q ,r 
to Pnce-An^non which ^uld be appUcable to the tcodc waste cleanup indusoy was mention^ 
solution. This soluoon would create three layeis of ptotec^ih the event of 
habUity: the insurance layer, the ownerfoperator layer, and the govenraent teyer. 

3. Near and Long Term EnvironineDtal Restoiatioa Contraeting Strategies. 

Ea«* of the servi« r^resenta^ made a short presenatioo on environmental restoration 
«n racung were current efforts, current problems, and actions being t^" 

to clean up identined hazardous waste sites. * 

w . T*rr^'^Kw''**’'V Corporate Surety Bond, to Cover the Risks and 

Potential Liabilities of DOIPs Environmenul Contractors. 

'ne topic leadM from the insurance industry indicated that there were considerable problems with 

!i‘““i.“S-n *""'y Contractors must post a mrety bond for Federal wcic 

under the Miller Act. At this ume, there are few bonds available forworfc on hazardous waste li tT, 

The topic leader described the problems of issuing bonds for such tasks. Surely bonds are 
underainnen only to cover the performance of a contractor Mid the payment of iuppUem for 
constiucoon work. They are wntten based on the quality of the contractor (ability to do good wort 
quality of people on site, equipment, how well the contractor has done on amflar effo^d 
avaU^Uicy of conti^or finances to fulfill me contract requirements). Underwriten normMly 
develop a relauonship with the contractor, liability from third party Miia is Z 

normally conside^ (this is normally covered by commercial general liability insurance). Recendy 
hc«iever. surety bond issuers ^ve come under attack in the court n«m bemuse they «e the onlC 

deep pocket rcmaimng in a law aiit(RACs are normally people rich, but asset uSted). 

■piere hu been a l^k of indemnification for surety bond issuers for hazardous waste site woit 
Anyone involved in hazardous waste site work (including the surety bond undenviiters who are only 
oo^ruig contraMr performance and supply payments) have been found to be liable. If the RAC 
defoults on such wo^ die surety prindpal would be required to hire a completing contractorZd 
itoi^quCTUy. may Ire construed to have contracted for the removal of hazardous waste and 
subjected Itself to habaity. ™ 

^ther i**" *>th hazardoiu wwe site bontfing u the bond terminarioii date. Normally, a bond 
M termmated wh« dl work has been satisfactorily aceoaplUhed on a project. Due ttre^haity 
of long ume pen^ ^ hazardous waste site de«,up setioo^udin, uJpZpeS 

of having to reimUMe work), the bonding company may be required to pay dainu long after work 
has been oorapleced on a projecL * 
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S. Further Discuislon on Industrir*i Uability Concerns with Refind to DOD Eayiroamentai 
Restoration Work and Potential Solutions to Address These Concerns. 

A DOD representative led this topic to generate hirther discussion on the key issues and to explore 
potential solutions to these issues. Ihe topic leader indicated that DOD wu looking for soludons 
that would result in good (technical and dmely) cleanups of its hazardous waste sites, at a good 
price, and maintain a good contractor base whi^ earns a fair profit and is a viable community. The 
RAC representatives indicated that this would be possible if there was equitable risk sharing 
between the RACs and the DOD. 

It was suggested that valu^-engineering clauses in contracts be utilized. Some contraoors indicated 
that this effort doesn't woilc very well, due to lack of dmeliness in the govenunent's response. Ibis 
lack of dmeliness causes oontracton to stop trying. A DOD representadvt indicated that in 
shuadons in which a technology is approved in the ROD, there ts reluctance to consider value* 
engineering proposals because it may mean reopening the ROD. A Navy representative Incficated 
that his service welcomes value-engineering The services indicated that when they become aware 
of roadblocks, they would take action to eliminate them. 

A question was raised whether the RACs norroally revalidated the remedial invesdgadon/feasibility 
study (RI/FS) when contracted to perform remedial design/remedial action (RD/RA). The RACs 
agreed that they would revalidate the data obtained by another contractor. The degree of 
revalidation would depend upon the contractor who performed the Rl/FS. Such revalidadon could 
cost up to 20 percent of the RD/RA effort. 

The Navy's Comprehensive Long Term Enviroiunental Action, Navy (CLEAN) contract was 
discussed. The RACs were asked why they bid on these contracts since they dd not know the 
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of 
CLEAN was a plus. They remarked that they would be better able to define the work and get a 
good price to perform a full scope of each task. As long as the cleanup effort was on the base, the 
possibility of third party liabiliry was low. The closer to the site boundaries, the greater the risk 
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate 
the risk for each task. OrUy one percent of the projects in a CLEAN contraa arc anticipated as 
being a problem. 

In a discussion of contracting strategics versus risk, the RAC represenutives indicated that third 
party liability is independent of the contract type. They did not look at fixed price contracts in the 
environmental area because there are too many unknowns and too much time and effort is spent 
in contract modifications. They wanted to be able to address, in the contract, the care to be t^en 
in determining the risk of the project. 

The RAC represenutives were asked, what percentage of contracts are high Tiakl The response 
was, that a large percentage of enviroomentaJ effort requires third party liability and therefore, is 
a high risk. One company represenutive indicated that his company win not perform any work 
without some form of indemnification. Defense costs for liability suits are the big problem. There 
is DO method of predetermining bow juries wOl apportion costs. 

The RAC represenutives reiterated that they have the abOity to negotiate risla for commercial 
projects. That ability does not currently exist in dealing with the DOD. They also indicated that 
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the discussion continued with the RAC represenutives indicating that a negligence standard exists 
in CERCLA, and they want a similar law modification for state laws and the Resource Conser- 
vation *nd Rectory Act (RCRA), They do not desire strict liability to apply to them. The 
overriding issue is that the RACs arc concerned that they must assume responsibility for what they 
did not initially cause. The responsibUity should be adjudged to the people who put the waste in 
the land. 


The DOD topic leader asked what the DOD could do to help the contractors. There were four 
areas of potential change: the law, which would be most difficult to change; the regulations OXDD 
indicated that they would work with the EPA to determine how the regulations mi^t be changed)- 
policy; and the FAR/contract (DOD indicated that they could directly impact these* last twotnii 
and achieve the quickest resulu). 


Indemnification of contractors is now addressed in Public Law (PI.) fi5-304 and FAR 52-22S.7. 
Under PX, 85-504, the contractor must identify the nature of the risk and then the Contracting 
Officer must raise the issue to the service Secrctaiy for authorization. To support indemnification 
of contractors for environment mks would make each service's effort unique. The FAR clause is 
based on radioactive material risks and excludes construction. A change to the FAR appears to 
be appropriate, but it would have to be based on a change in the law. DOD represenutives 
considered that such a change might be accomplished as a part of the Defease Reauthorization Act. 

The following potential solution were identified for evaluation by DOD in response to the Issues 
raised by the RAC representatives regarding their risks: 

a. Change the laws so that the RACs arc excluded as a PRP. This would resolve the 
Federal issue, but would not resolve the state issues. 


b. Revise FAR 52-228.7 (and possibly FAR 28-311.2) which would extend the applicability 
of indemnification to contractor work done as a part of the Defense Environmental Restora- 
tion Program. This would make the Federal government the defendant and the contractor 
liable to the government. (This may require a law change to accomplish.) 

c. Limit the statute of limiutions for contractors on environmental dcanup projects (after 
the statute of limiutions, the government assumes foil liability) and limit the contraaor's 
liability for a project (similar to the limit for oil spflls csublished in the Oil Pollution Act of 
1990). 


d- Limit the contractor's liabQity to that resulting from their negligence. 

c. Negotiate the risks of a project with the contractor and determine an equitable 
distribution of the risk between the contractor and the government as a part of the contract. 

t The DOD should specify standards of practice for a project to which the contractor 
must comply. 


g, A procedure for working out changes as a result of unknown oonditioos needs to be 
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested. 
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March 28, 1991 


Joseph C. Dobes 

Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 

2611 Jefferson Davis Highway, Suite 3000 
Arlington, Virginia 22202 

Re: Minutes of the Society of American Military 

Engineers January Conference 


Dear Mr. Dobes: 

ThanJc you for sending the draft minutes from the 
January 30-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 


However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remcuaber, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
specifically included in some of the comments. 

For example, recommendation "e** states that **The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable." This is an instance where the 
RAC*s surety should specifically be included in the 
recommendation. Just such a provision is part of the Super fund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 


The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties' ability to underwrite 


OeAHt^aHAPE WILUAM 6. BUCKLEY ROeCRT aSANSOnN JOSEPH W.BfWN. JR. POaeTT E VJCtEV 

CMAjMMMaKrr vceovMMMM yMXOvmtMt mcsocmt 



Mr. Joseph C. Dobes (cont'd) 

March 28, 1991 

Page 

bonds for these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows 
(underlined portion is the proposed amendment) : 

a. Change the laws so that the RACs and 
their sureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28- 
311.2) which would extend the applicability 
of indemnification to contractor and surety 
work done as a part of the Defense 
Environmental Restoration Progrzun. This 
would make the Federal government the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their auret-ii^jg on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's and surety's liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990) . 

d. Limit the contractor's and surety *s 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and suret y who takes over for a 
contractor and determine an equitable 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract. 

f. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply, 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 



Mr. Joseph C. Oobes (cont'd) 
March 28, 1991 

£aas 2-- 


r 


These minor changes in the recommendations and 
potential solutions would express the necessity of protecting the 
surety of a response action contractor to the same extent as the 
contractor. Without this eguity, it is most likely that bonds 
will continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

Thank you for allowing us to submit these follow-up 
comments. Please let me know if there is anything else which I 
can do to assist you in putting together the final version of the 
minutes . 


Very truly yours. 



Lynn M. Schubert 
Senior Counsel 


IMS/ 1ms/ j dl t r . sam 


cc: Captain James A. Rispoli 

Ms . Susan Sarason 
Craig A. Berrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 
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X. SUMMARY 


The EPA end the U,S. Army Corps of Engineers (•Corps*) have experienced 
difficulties In contracting Hazardous and Toxic Waste (HTV) cleanup projects. 
The HTV cleanup Industry has expressed concern that It could not obtain surety 
bonds required as a prerequisite for competing for remedial action 
construction projects. It was reported that Treasury Department listed 
corporate sureties, which provide the guarantee bonds for Government projects, 
had Imposed stringent limitations on the provision of performance bonds which 
assure the govermsent that the cleanup project will be completed. 

Essentially, the bonds guarantee that the surety will either complete 
performance or pay the Government Its costs associated with completing the 
project to the limit of the penal amount of the bond. Various contracting 
Industry firms stated that they have not been able to secure bonding for some 
projects. Those that have obtained bonds had a difficult time doing so, and 
some firms that had obtained bonds for previous projects were unable to obtain 
bonds for a subsequent project. The surety indtistry indicated its reluctance 
to guarantee performance on HTW projects primarily becaxise of its concern for 
possible long-term liability exposure and changing state-of-the-art design 
requirements associated with such actions. 

The EPA and the Corps coamissloned the Institute for Water Resources to 
gather Information on the subject; to analyze the data to determine the extent 
of the existing bonding problems; and to offer recommendations which could be 
Implemented In an effort to alleviate problems noted. A survey was conducted 
of Corps district offices, the HTV cleanup Industry, surety firms, and trade 
associations , to determine the extent and nature of the problem. A few survey 
activities extended to EPA and state offices involved in HTW work. 

The study examined 24 ongoing remedial action and completed Corps HTW 
construction contracts. Statistics were gathered from actual Corps records on 
the contractors and sureties that participated In these contracts. In 
addition, a sample of the universe of HTW contractors and sureties was 
Interviewed along with Industry association representatives. The responses to 
these Interviews appear later In this paper. They were analyzed to arrive at 
conclusions concerning Industry views and perceptions of the surety problem. 



vlll b« issued on the opproprloto factors to bo takon Into consldoratlon in 
accoapllshlns thU analytls. 

j^Xyslt of the option of dividing the project into work eleaents with 
an appropriate level of bonding In each. 

- Clarify the govemaent'a policy on Indeanlflcatlon of contractors and 
auretlea. 

To the extent of Its authority, each govemaent agency will define Its 
specific responsibility for the risk aspect of the cleanup project where 
appropriate (e.g. accept responsibility for perfonance specif Icatlons) . 

. jhe govemnent will specifically accept the responsibility for project 
design where the perfomance specifications have been aet. 

The thrust of this study was specifically centered on the bonding Issue. 
While the stated problem of aany of the respondents was bonding, the 
underlying issue Is the uncertainty about risk In general as It applies to the 
HTW Cleanup program. There Is uncertainty by sureties and contractors 
concerning risk and liability. Surety bonds for performance, liability 
Insurance and indemnification questions are closely related and difficult to 
separate when dealing with HTV risk questions. 

There are two categories of options available to address these solutions. 
First short tans steps can be taken Internally by the Corps and EPA that 
involve revising internal agency procedures to alleviate the contracting 
problem. Changes to government -wide construction procxirement regulations, 
e g. stax^rd bond forms, should be pursued with the FAR Council. Finally, 
longer term actions could be carried out which concentrate on potential 

revisions to the liability and Indeanlflcatlon provisions In the 
superfund statute. 
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Rcsourcas (IWR), a Corps rosearch agency located at Fort Belvolr, VA, vaa 
aelectad to do the study. The study vas initiated in late Noveaber 1989, IWR 
conducted a series of personal and telephone interviews of HTW industry 
contractors, as well as HTtf industry associations. In addition, personnel 
froa Insurance and surety industry firms, surety associations . states. EPA. 
and the Corps were interviewed about the issue. A listing of the interviewees 
appears In Appendix A. 

The Interviewees were questioned regarding difficulties experienced in the 
HTV bonding area. They were also asked for their views on the nature and 
magnitude of any bonding problems and requested to provide suggestions on 
actions that could be taken to rectify the situation. IWR also gathered 
references, such as seminar papers, letters of concern to various agencies. 
testlsK>ny before Congress, government forms and regulations, and other 
relevant documents. A body of background material concerning the problem was 
assembled. The study also collected information concerning contracting for HTV 
cleanup, in particular information regarding the difficulties in the 
acquisition of surety bonds by contractors. 
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libit X 


STATUTES AND RECITIATIQHS PERTAINING TO HTW CONTRACTIMg 


ACT 

Hiller Act 
Construction 
Contract Bonding 
Requirement 


DESCRIPTION 

Requires Federal agencies awarding construction 
contracts to utilize payment bonds to assure that 
the prime contractor pays his subcontractors and 
performance bonds to guarantee completion of work In 
accordance with the contract specifications . 


McNaaara-O'Hara Defines the types of activity classified as service 

Service Contract contracts for the purposes of Federal government 

Act (SCA) procurement. 


Davis -Bacon Act Applies to all Federally funded construction projects. 

(DRA) Designates the Secretary of Labor as the sole 

authority on the classlf Icatlon of wage rates for 
construction projects. 


Comprehensive 
Environmental Res- 
ponse, Compensation 
and Liability Act 
(CERCLA) , as amen- 
ded by Superfund 
Amendments A 
Reauthorlzatlon Act 
(SARA) 

Federal Acquisition 
Regulation (FAR) 


CERCLA enacted to eliminate past contamination caused 
by hazardous substances pollutants or contaminants 
released Into the environment. Authorizes EPA to 
recover cleanup costs. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davls-Bacon wage rates for construction projects 
funded under section 9604(G) of CERCLA. 


Pursuant to the requirements of Public Lav 93-400 
as amended by Public Law 96-83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 


The procedure for obtaining performance and payment bonds from Individual 
or corporate sureties for HTV cleanup contracts is Incomplete without 
examining the background of the bonding requirement. The 1935 Miller Act 
specified that all construction contracts by the Federal Government would be 
covered by performance and payment bonds . The purpose of the performance bond 
la to Insure that the project Is completed In the event that the original 
contractor defaults. 


The requirement for performance bonds varies with each project and Is 
affected by the type of project being undertaken. A bond Is required by the 
Miller Act on all fixed-price construction contracts over $25,000, but must be 
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the project. The Corps of Engineers Is very sensitive to avoiding disputes 
vlth DOL arising froa failure to use construction wage rates. EPA Is equally 
concerned Chat the proper rate be used by the Corps. 

1. Miller Act-Cflnstniction Contract Bonding Reoulremenr^ In order to 
fully address the performance bonding requirement and its relationship to the 
contracting industry, we must first examine the Miller Act, The Miller Act 
requires performance and payment bonds for any contract over $25,000 for the 
"construction, alteration or repair of any public building or public work”. 

P&P bonds are required on all FFP construction contracts and/or delivery 
orders over $25,000. The percentage needed for performance bonds is flexible. 
However, these bonds are not necessary for cost reimbursement contracts and/or 
delivery orders. The level of bonding required Is determined by the 
Contracting Officer based on the level of risk associated with the project and 
the resulting need to protect the Government's interest. The performance bond 
guarantees the Government that the building or work will be completed In 
accordance with the terms and conditions of the contract or the Government 
will be compensated. The payment bond guarantees that subcontractors and 
suppliers of the prime contractor will be paid for their work. Performance 
and payment bonds are usually Issued by the same surety for a particular 
project. These bonds protect against contractor non-performance. They are 
not Intended as insurance for contractor actions which may prompt third party 
liability suits, or as a substitute for pollution or any other type of 
Insurance. A third bond, generally required by agency or acquisition 
regulations where the contract solicitation is a formally advertised sealed 
bid, is the bid bond. The bid bond protects the Government by providing a 
penal amount that will be forfeited by the surety of the lowest responsible 
bidder if the bidder fails to accept the award or to provide the required 
performance and payment bonds after award has been made. Bid bonds generally 
are provided by the same surety that provides the performance and payment 
bonds for a particular contract. The surety's decision to Issue the bonds 
appears to be controlled by the contractors bonding capacity and Its analysis 
of the risk associated with each particular contract. Hence, It would seem 
that difficulties reported in contractors' ability to acquire bid bonds are in 
fact directly connected Co the same factors causing those contractors 
inability to acquire performance bonds. 
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Inasouch as ths scope of possible service contracts is extensive, section 
7 of Che Act lists specific contracts outalde the Act. Included aaong these 
exeaptlons are contracts for "construction, alteration and/or repair, 
including painting, or decorating of public buildings or public works.* While 
regulations <29 CFR 4.130} contain a nuaber of Illustrative service 
contracts, none of Chose listed relate specifically to environaental 
restoration (HTW) projects. 

The ppinelpal purpose eaphasls Is key Inasauch as a contract aay be 
principally for services, but aay at the saae tlae Involve aore than 
^pgidentJi ? construction. 

Existing DOL regulations do not define Incidental construction. Guidance 
on this Issue, however, aay be derived froa advisory aeaoranda Issued by the 
OOL's wage and hour adainistratlon relating to construction projects comprised 
of different categories or schedules (building, heavy, highway and 
residential). As a general rule, X)L advises contracting officers to 
Incorporate a separate schedule when such work Is acre than Incidental to the 
or predominant schedule. "Incidental* Is here defined as less than 
20% of the overall project cost. DOL notes that 20% Is a rough guide, 
inasauch as items of work of a different category aay be sufficiently 
substantial to warrant separate schedules even though these Items of work do 
not specifically aaount to 20% of the total project cost. This sane rationale 
p.y apply contracts involving services and construction. 

Under such circumstances, both the SCA and the Davls-Bacon Act (see below) 
aay apply* this regard FAR 22.402(b)(1) prescribes that the DBA will apply 
when: 

a. The construction is to be performed on a public building or work. 

b. The contract contains specific requlreaents for a substantial 
amount of construction work exceeding the aonetary threshold for application 
of the DBA. Iba term substantial defines the type and quantity of the 

coos true cion work and not merely the total value of the construction work as 
compared with tha ta|ei contract value. 
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these acclvlcles standing alone aay be properly characterized as construction, 
alteration or repair of a public work. 


Section 9604(G) of CERCIA also specifically stipulates the wage rates to 
be paid on Response Action Construction projects are to be as deteralned by 
the Secretary of Labor In accordance with the Davls>&acon Act as follows: 


■Sect. 9604(g)(1) All laborers and aechanlcs eoployed by contractors 
or subcontractors In the perfomance of construction, repair, or 
alteration work funded In whole or In part under this section shall be 
paid wages at rates not less than those prevailing on projects of a 
character slallar In the locality as detenslned by the Secretary of 
Labor In accordance with the Davis -Bacon Act. The President shall not 
approve any such funding without first obtaining adeqxiate assurance 
that required labor standards will be nalntalned upon the construction 
work. 

(2)The Secretary of Labor shall have, with respect to the labor 
standards specified in paragraph (1), the authority and functions sec 
forth In Reorganization Plan Nunbered 14 of 1950 (15 F.R. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.* 


b. The essential point of the foregoing discussion of the Service 
Contract and Davis -Bacon Acts Is that although the public policy objective 
(labor standard protection) of the statutes are slallar, there are significant 
differences between the two which affect the cost of doing business. Clearly, 
the DOL's authority to require contracting agencies to retroactively nodlfy 
contracts to add one set of wage rate provisions and/or delete another, will 
have consequences for project costs. In view of D0L*s authority to issue 
^terminations as to what conprlses "construction* for purposes of the DBA, 
there may also be consequences for the coverage and extent of the bonds 
required under the Miller Act. 

4 . Superfund Statute . Inasmuch as considerable concern was expressed by 
t2ie surety Industry regarding Its potential for liability arising from bonding 
of HTV projects, a brief discussion of the superfund statute is Included in 
this section. The Comprehensive Environmental Response. Compensation and 
Liability Act of 1980 (P.L. 96-510)(CERClA) . commonly referred to as the 
Superfund law, authorized $1.6 billion to clean up abandoned dximp sites. The 
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perfonaanc® default on the teae baelt ea such Indeanlflcation would be offered 
to any reaedlal action contractor provided the auraty aaauaea aubatantlally 
the aaae role aa the original contractor. Soae corporate auretlea point to 
thla liability potential as the baa la for their refusal or reluctance to 
actively provide bonding for HTV work. These auretlea urge that It be aade 
clear that the surety perforaance bond la a guarantee of performance only and 
In no way la Intended to serve aa Insurance for potential third party 
liability suits. Likewise, they urge that the application of the Section 119 
Indemnification to the corporate surety Involved In a HTV project be 
clarified. 

5 Federal Acouisttlon Re gulation. HTW contracts, like other Federal 
government procurement procedures, are controlled by the Federal Acquisition 
Regulation (FAR) . The Federal Acquisition Regulation provides uniform 
policies and procedures for all Federal executive agencies. These policies 
and procedures define construction and other government procurement 
activities. In addition, they specifically define contracting instruments 
such as performance and payment bonds (see Appendix B) , The development of 
the FAR is In accordance with the requirements of the Office of Federal 
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83 
and OFPP Policy Letter 85-1. Federal Acquisition Regulation System, dated 
August 18, 1985. The FAR Is prepared, issued, and maintained, and the FAR 
system is prescribed Jointly by the Secretary of Defense, the Administrator of 
General Services Administration (GSA) and the Administrator of the National 
Aeronautics and Space Administration (NASA) . These agency heads rely on the 
coordinated action of two councils, the Defense Acquisition Regulatory Council 
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 
perform this function. Agency heads are authorixed to Independently issue 
agency acquisition regulations provided such regulations implement or 
supplement the FAR. 


By definition, th« tem ■•equliltlon* r«f«r» to ocqulrlng by contract vlth 
•pproprlotcd funds supplies or services (Including construction) by end for 
the use of the Federel govemeent through purchase or lease -- whether the 
services or supplies ere already In existence or eust be created or developed, 
deeonstratad. end svalusted. Acquisition begins at the point when agency 
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Bid Information 

Eld Open 

Date 

Project 

Size 

Project 

Date 

Avard Aaount/ 
Cov. Estimate 

lA 

IB 

1C 

High Bid/ 
Low Bid 

2A 

2fi 

2C 

Nuober of Bids 

3A 

3B 

3C 


2. Analysis and Findings. 

Ratio of Avard Price to Covemaaent EsnimMtim Chart U illustrates 
the trend in the ratio of avard price to the govemaent cstlaate over the 
study period froa 1987 to 1989. The ratio of award aaount to govemaent 
estioate rose fron .8 to 1.2. In addition, the ratio of avard aaount to 
govemaent estioate tended to increase with the size of the project, as shown 
in chart IB. The type of reoedy that was utilized also affected the 
avard/estloate ratio. Avard ratios of 1.3 were observed for the waste 
containment projects, on the average, as opposed to .85 on the other extreme 
for alternative water supply projects as displayed in chart 1C. The reoaindcr 
of the projects were around the 1.0 area. The conclusion drawn from this 
information is that there is a tendency for large projects to run at a higher 
ratio of avard/estlaate and through time. This tends to lend credence to the 
fact chat there is a tight narket for HTW contracts. 

b. Hizh to Low Bid Ratio . An analysis of the contract data indicated 
that out of the 24 projects four contracts involved sitiLstlons where the 
initial bid winner was not awarded the bid due to inability to secure bonding. 
These four contracts totaled about $31 million. $3.9 million additional costs 
were Incurred because of the necessity to utilize the next lowest bidder. 

This was an average of a 14% increase in costs for the four contracts. The 
ratio of high bids to low bids has been found to drop from around 2 to 1 in 
1987 to 1.3 to 1 in 1989 as illustrated in chart 2A. The range of bids also 
tends to decrease with the size of the project. Chart 2B shows this tendency. 
The high* low bid ratio also varies by the type of project. The collection and 
disposal of waste products has a large variation in the ratio of the bids 
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- , -i-r, «f the hendUng of heretdoui Mterlel In the flret pheee of rte 
Deletion of the hen ^ g^ deletion of e tett burn of 

coni-ln^Md “ll. ?hue re*.vlng the .uretle.' objection, to bonding the 

flr.t pheee. 

€-in. of aeoerete bond agreeaenc. for the two project phase, and the 
^orwl.i definition of what liability 1. covered by the perforaance bond 
and the tine Halt* of liability. 

^ Mollar caD on the retalnage for the last phase of the project 

^*fror$6^lllton to $2 .llllon and reducing the tlae the retalnage Is held 
from 60 to 18 ■ontha, 

4 - rH* surety the right to choose the option of whether to complete the 
bond. 

Providing the raqulreaent. for the surety to obtain Indeanlflcatlon In case 
' ^^contractor default and the surety assualng project coapletlon. 


d. D«.rrlhutlon er f HTU Contracts. There Is considerable variation In 
the distribution of contracts aaong HTV contractors. In the Kansas City 
District about 400 flras are on the bidders' aalllng list for all 
construction. Including HTW contracts. In 1987 through January 1990. 24 
contractor, conpeted In the HTV progr^s. «h 1 14 received contracts. According 
to Corps District personnel, the sane few conpanles continually appear In the 
final bidders' lists for HTV contracts. 

Charts 5 and 6 list the contractors that have worked on Corps HTV 
construction projects and their -arket share of the total competed Corps HTV 
outlay or activity. Five contractors, individually or in partnerships, have 
received 78% of the HTV contract dollars (Chart 5). Five of the 14 flnas 
obtained about 58% of all the projects (Chart 6). The firms receiving awards 
.re for the most part, large flr« with experience In waste handling In 
genlral. They are not the only firms with the qualification, and credentials 
to do the work, nor are they the only firms that have expressed interest In 
the hazardous and toxic waste projects. There are many contractor. Interested 
in participating In these projects. There appear, to be legltHaate concern 
that contracting Impediments, such as bonding, might lessen further the 
Covem-nt's ability to expand contractor participation. Contracting 
lmp.dl-.nt. must be carefully considered a. to their relative .lgnlflc«.ce. 
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TABLE 2B 


CORPS HTtf CONTRACTS 

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE 
NUMBER OF BIDS PER PROJECT 


BID 

DATE 

ST 

PROJECT NAME 

PROGRAM 

GOVT AVARD AWARD AMT 
EST AMT /GOVT BST 

NO. 

BIDS 

6/04/87 

PA 

Lscitavanns Refuse 

SF 

23.0 

15.9 

0.7 

7 

3/23/88 

MA 

Ityenze Chealcsl Vesce Duap 

SF 

13.0 

8.6 

0.7 

13 

5/17/88 

MA 

Qisries George Landfill 

SF 

15.0 

15.6 

1.0 

6 

6/07/88 

NJ 

Lang Property 

SF 

4.1 

3.6 

0.9 

6 

6/07/88 

NJ 

Metalcec Aerosysteas 

SF 

3.5 

3.4 

1.0 

5 

8/02/88 

OH 

Nev Lyae Landfill 

SF 

12.0 

13.7 

1.1 

5 

10/06/88 

PA 

Bruin Lagoon 

SF 

5.0 

4.0 

0.8 

5 

10/12/88 

PA 

Heleva Landfill 

SF 

4.7 

5.4 

1.1 

8 

10/18/88 

IN 

Lake Sandy Jo 

SF 

2.3 

2.4 

1.0 

3 

11/16/88 

NJ 

Bog Creek Fara 

SF 

14.0 

14.0 

1.0 

4 

12/06/88 

CA 

Del Norte Pesticide Storage 

SF 

1.3 

1.2 

0.9 

11 

2/02/89 

NJ 

Bridgeport Rental/011 Svcs. 

SF 

42.0 

52.5 

1.3 

5 

3/28/89 

NJ 

Caldwell Truck Co. 

SF 

0.2 

0.2 

0.8 

9 

6/22/89 

NH 

Llparl Landfill on-site 

SF 

21.0 

15.8 

0.8 

4 

7/11/89 

MD 

Kane 6 Lombard St. Drums 

SF 

4.0 

4.5 

1.1 

1 

7/24/89 

MY 

Vide Beach Developaent 

SF 

15.6 

15.6 

1.0 

2 

8/01/89 

KS 

Cherokee County Storage Tanks 

SF 

0.7 

0.6 

0.9 

2 

8/01/89 

D£ 

Delaware Sand/Gravel Landfill 

SF 

1.2 

1.5 

1.3 

3 

8/02/89 

RI 

Uestem Sand 6 Gravel 

SF 

1.0 

0.9 

0.9 

9 

8/23/89 

MA 

Baird & McGuire 

SF 

9.6 

11.3 

1.2 

5 

8/31/89 

NJ 

Montclair V orange Sites 

SF 

0.2 

0.2 

1.0 

3 

9/06/89 

MD 

S.Md.Vood Treating 

SF 

2.0 

2.6 

1.3 

7 

9/19/89 

NJ 

Helen Kramer Landfill 

SF 

36.0 

55.7 

1.5 

4 

9/19/89 

PA 

Moyers Landfill 

SF 

25.0 

28.0 

1.1 

4 




TOTAL: : 

256.4 

277.2 

1.12 AVG. 


$1.000, 000s 
SF- SUPERFUND 
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CHART 5 CORPS HTW PROGRAM 
CONTRACTORS' SHARES (S280 MILUON TOTAL) 



CONTRACTOR 


CHART 6 

CONTRACTORS’ SHARES (24 PROJECTS TOTAL) 



a 






This had particular concern to contractors that had been awarded large, 
Indefinite delivery contracts. They feared that sureties alght use the total 
contract Baxlmun, rather than actual work orders Issued, to compute their bond 
capacity limitation. 

Tables 2A-C Illustrate the experience of the Omaha and Kansas City Corps 
districts. There were a small nui^er of bids received on several H7V 
projects. This low number of bids Is not necessarily due to the lack of 
Interest in the projects. According to several HTW organizer Ions Interviewed, 
Including the Hazardous Waste Action Coalition, Environmental Business 
Association, Associated General Contractors, National Solid Waste Management 
Association and the Remedial Contractors Institute, the key factor 
contributing to lower competition for some HTW projects Is the Inability of 
many contractors to secure bonding. It should be noted that In many cases 
firms cannot obtain bonding despite a proven history of competence In doing 
such work, strong financial assets and profitability and sound leadership and 
experience In the firm. 

In some cases It was reported by both contractors and government 
contracting agencies that projects have been delayed due to the shortage of 
contractors who can obtain bonding and related surety problems. Contracting 
representatives for both the Corps and the states advised that they have had 
administrative delays as a result of contractors not being able to obtain 
appropriate bonding. This additional work has resulted In the slippage of 
project schedules. 

The resulting shortage of qualified firms that are able to consistently 
arrange surety bonding may be reflected In higher costs to the government. 
Bonding's limitation on competition, with only four or five final bidders In 
many cases, may have resulted In higher contract bids than would otherwise be 
expected. Tables 2A and 2B Illustrate the experience of two Corps districts 
in bid prices and number of bidders. 

Smaller contractors, in particular, may be screened out of the HTW cleanup 
program market due to their inability to secure surety bonding. Several 
contractors stated that they do not have the extensive financial equity 
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aur«cy coi«iunlty. Bonding coapanlos p«rc«lv« that tha atata of tachnology of 
tha HTV claanup procaaa la conatantly changing and vary anbtguoua. It la thalr 
opinion that llttla la known about tha adequacy of tha tachnology a 1 that 
concamlng l*aadlata or long*tara axparlanca. Tachnology aay avolva that 
randara tha praaant aathod Inadequate. Suratlaa ara concemad that thla nay 
laava tha daalgnar-bulXdar potantlally llabXa If tha praaent HTV XagaX cllaata 
contlnuaa. 


c. Surety flraa have atated that tha praaant unfavorable legal 
environment, with wldeapread litigation and large awarda, has made Insurance 
companiea very cautious about Insuring HTV projects. Although vocal In their 
aaaerriona that they not be treated as a substitute for Insurance, they fear 
that by bonding such work they may in tha future be sought out based on a 
XagaX theory which would treat thea as If they were Insurance. Tha cause for 
liability, such as the appearance of a disease 20 or more years after exposure 
to toxic substances, leads to a vary uncertain situation for sureties. 

d. According to the surety firms Interviewed, toxic tort litigation 
features are an important reason for their present reluctance to participate 
In the HTV cleanup field. In the toxic tort arena a very long time period (10 
or 20 years) between exposure and development of Injury is typical. Unlike 
other prototypical injury situations, toxic liability involves long time 
periods^ between the alleged exposure and the discovery of damages. Since 
thla litigation takes place in state courts, the Indemnification under SARA is 
not helpful, nor legally binding on the states. 

a. Insurance. The Hazardous Vaste Action Coallclon. an organization 
coaprlsed of technical consulting firms In tha HTV field, along with Marsh and 
McLaoDan. a large Insurance broker, held a meeting In Washington. D.C. on 
September 13, 1989. In which a series of speakers outlined the insurance and 
Indenlflcatlon problems confronting the contracting Industry. The collected 
papers of this meeting are entitled *Pollutlon Insurance/Indemnification 
Iss\Aee for Engineers In Hazardous Vaste Cleanup-. The papers point out that 
the present Insurance coverage is not adequate In many areas. They also 
express the Insurance Industry's concern that potential litigation 
uncertainties play a major part In their decisions to forego providing 
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by the court* «* the insurer of lest resort or a "deep pocket. •• This 
unknown risk has led soae corporste sureties to forego Involveaent In the HTV 
■erket. Surety bond producers that have aada such a decision indicate that 
they would be aore likely to participate in the market if the applicability of 
SARA indemnification to the surety was clarified. Moreover, that the 
performance surety bond be clearly represented as being intended by the 
Government solely as a guarantee of performance by the contractor and not in 
anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater risk to Government. In response to claims by some 
contractor interests that bonding could be substantially reduced for certain 
categories of HTV work, surety sources stated that risks of non-performance 
increase if construction contracts are awarded either without surety bonds or 
with lower rated surety performance bonds. Surety officers contacted in the 
survey pointed out the trade-offs involved risks to the government if surety 
bonds were not used on projects that normally would be surety bonded. They 
emphasized that surety firms perform a valuable service for the government in 
screening out potential problem contractors from the pool of contractors 
competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 
perceived problems with the present SARA* indemnity lav. There is 
dissatisfaction over the amount of indemnification coverage, as well as the 
extent of the coverage and even what events are indemnified. Sureties find 
that the definition of what is the maximum dollar coverage of the indemnity is 
not specific. CERCLA sets the upper limit of the Indemnification amount as 
the funding that is remaining in the Superfund account. However Section 119 
says "If sufficient funds are unavailable in the .. .Super fund. . . to make 
payments pursuant to s\ich indemnification or if the fund is repeated. There 
are authorized to be appropriated s\Ach amounts as may be necessary to make 
such payments. Sureties and contractors are of the opinion that such 
limitation on indemnification may prove inadequate in the future if there are 
limited funds available in the Superfund account at the tine indemnification 
requests ripen. The EPA Is presently addressing the limit on indemnification 
problem in proposed draft guidelines for implementing Section 119 of SARA. 
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concluclva, Indleat* « p«tc*m of coopotltlon In th« flold thot shova • 

Hal tod ovolloblllty of ollglblo contractors. Tho oxpandlng HTV cloanup 
requlroaent vlll axacorbato this situation 

Relationship of preset type . Exaalnatlon of the rslstlonshlp of the 
ratio of award anount to govemaent estiaate shows that the ratio is 
acceptable, except for containaent projects where the ratio was 1.3 to 1. The 
largest spread for the variation of high and low bids was in the projects 
involving collection and disposal of wastes, 2.2 to 1, while the next greatest 
variation was for gas venting projects which ran 2 to 1. The heaviest 
coapetition was evidenced in the average nuaber of bids (7) received for waste 
containaent projects with the next highest nuaber (6.5) bids for alternate 
water supply projects. It is noted that the average nuaber of bids received 
for RFP's was only 3, coapared with nearly double that amount for Invitations 
for bids. 

Contractors* project market shares . The shares of the HTtf cleanup aarVeet 
(24 Corps projects) are heavily concentrated in a relatively small nuaber of 
contractors. Chart 5 shows that three firms or Joint partnerships have about 
60% of the dollar market of HTV projects and S of the 15 firms have 
successfully bid for about 56% of the total nuaber of projects. The rest of 
the projects are being spread among Che remainder of contractors, some of 
vhich are quite large. While the total is still small, the concentration of 
activity in a few firms tends to persist and is not assuring to those aspiring 
to participate in the program. 

Sureties* mjirket shares . Surety bond providers are also unequally 
represented in the list of sureties shares of the project pie. Five sureties 
or surety combinations account for 83% of the project bond dollars and five 
stireties or combinations bonded 70% of the Corps 24 projects analyzed in the 
st\idy. This illustrates the case that few sureties are interested in 
providing bonding for HTV projects. 

The foregoing experience presented in the contracting information from the 
Corps Kansas City and Omaha Districts reinforces the story presented by the 
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l«v«l of rlfk doe* not dlsappeer; It la Berely Cranaferred from one entity of 
society to another. It la not reaaonable to expect private Induatry to 
voluntarily participate In a high rlak enterprlae unleaa a high prealua la 
paid. Many govemaent prograaa are atructured to reduce thl* uncertainty In 
new high tech and experlaental enterprlae* to a level that la aanageable by 
the private aector. 

Indeanlf Icatlon, insurance , bonding and contractual agreeaenta are all 
aechanlaas to tranafer risk. The preaent altuatlon In the HTV cleanup area 
bring* this aspect of risk, and who auat aasuae risks for the nation's 
cleanup. Into focus. There la a need in the HTV prograa for the definition of 
the risk Involved and the asslgnaent of each risk to the proper entity. 
Guidelines are necessary to spell out and clarify the appropriate 
responsibilities that will be borne by govemaent agencies and those that are 
within the purview of private enterprlae. 

Indeanlf Icatlon la a tool that transfers the risks from private Industry 
to the govemaent. One problea with Indeanlf Icatlon In HTW cleanups la the 
uncertainty of coverage. It Is not known at the tlae of bid openings whether 
coverage will be available to the contractor or the surety, and, If It Is, the 
aaxlaua aaount of coverage la unknown. 

Another tool coaaonly used to manage uncertainty Is Insurance. Insurance 
presently available to contractors la Inadequate. The aaxlaua aaount 
available la auch too low, the tlae period of coverage Is too Halted, and 
third parties are not covered. Thus, the transfer of risk to the Insurance 
industry la quite Halted. 

The bonding process la another way to transfer uncertainties from the 
govemaent. It la a traditional way to transfer rlak In the construction area 
where construction occurs over a long tlae period and eoamltaents aust be made 
for Che entire project before Che project can proceed. The traditional risk 
covered by construction perfonaance bonds was that the project be coapleted as 
designed, that the contractor asstiaed responsibility during the construction 
period, the warranty and the latent defect period. Problems have arisen In 
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Industry Th« underlying Industry concern Is risk to the contrsctor 

and/or the surety. Fectors affecting risk Include; Indeonlflcatlon. 
Insursnce and bonding. These risk factors Influence one another, e.g., if 
Indennlflestlon Is available to the surety, then bonding aay be Bore readily 
available. No single action will solve all the bonding problems. Additional 
conclusloru are listed belov: 

* “The govemaenc mast select the aost epproprlete acquisition strategy 
early in the solicitation process. Risk to sureties, contractors and the 
goverwient should be considered in addition to other site requirements. 

‘ The government acquisition strategy should address the need to make an 
early decision whether to tise a service or construction contract. In some 
cases, different contract types aay be used for different project phases 
vithln the same contract. Miller Act, Davis *Bacon Act and Service Contract 
Act decisions should be made on their aerlts and without regard to bonding or 
cost implications. 

- Contracts should be structured, the type of contracts selected and 
bonding requirements established, to appropriately protect the government's 
interests. These interests include: insuring that contractors capable of 
performing the contract remain eligible and that the selected contractor 
performs as promised. 

- HTtf cleanup agencies should explicitly decide how much performance 
bonding is required and how that bonding should be structured. Normal 
practice is to require 100% performance bonding for construction contracts and 
zero bonding for service contracts, although the contracting officer can 
select other percentages. Ve need to assure that the amount selected is only 
that needed to protect government interests. 

- Sureties only want to assure that the remedial action contractor 
constructs what was required by the plans and specifications. They wish to 
avoid design/construct contracts or contracts containing major performance 
specifications . 

- There is a strong perception by the industry that difficulties with 
bonds is limiting competition. RA contractors report that they have not bid 
projects due to unavailability of bonding. Sureties indicate that the risk Is 
too large. 
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V. OPTIONS EXAMINED 


A. INTRODUCTION 

Dlscujtlonj conducted during the study with Industry, contrector, end 
govemaent personnel relsed severe! possible eltemetlves thet sight be teken 
to Increese the evelXeblllty of bonds to HTV construction contrectors. These 
eltemetlves fell Into two generel cetegorles es follows: 

^ Non-Leglsletlve Cheny^^ Intemel Corps end EPA non-leglsletlve 
chenges In procedures releted to contrectlng stretegy end 
Inpleoentetlon of the euthorltles which eech egency elreedy possesses. 

® Changes , includes revisions to reguleclons which guide 

eech egency but which neither possesses the euthority to revise 
Independently; revisions to existing stetutes so es to, (1) ellalnate 
requlreaents thet serve to lessen the corporate surety Industry's 
Interest In bonding of HTV projects end, (2) to clarify thet 
perfomance bonds ere to be used only to assure that the contractor 
will conplete all contractual requlreaents and are not a vehicle by 
which third party cleias aay be satisfied. 

Of the options available to the govemaent to alleviate the bonding 
problea, aany are centered on the concept of aanageaenc of risk by the 
govemaent. Financial and physical risk exist In the cleanup process and the 
govemaent needs to Incorporate risk analysis Into Its planning process to 
examine the trade offs in costs and benefits of the transfers of these risks 
between govemaent and the private sector. In the case of bonding HTW cleanup 
projects, the govemaent must examine the assumption of higher risks in non- 
performance of contracts for HTW cleanup against the gains of acre competition 
by the cleanup Industry and the resultant lower prices for projects. 

It should be pointed out that the bonding cossunity generally does perfom 
a service for the Govemaent contracting agency In making Its evaluation to 
bond a particular contractor. In making this decision. It carefully analyses 
the contractor's financial and technical competence to do the work as well as 
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Goverrw«nt. Thli fhouia b« done •«rly In th« Acquisition proc*s* to Astur* 
that the coapetition benefiti thAt night be geined by such effort cen be fully 
aaxlalxed. The decision of whether to use a service contrect or a 
construction contrset Bust be asde on their respective serits end not on the 
lapects of securing perfomAocc bonding. A seperete set of procedures is 
required to estsbllsh the bonding requlreaent. 

In asking this bonding deterainAtion it Is Also import Ant to recognize 
thst the surety conaunlty's concern regerding the risk sssoclAted with HTV 
work will probsbly lesd to the surety not stepping forwsrd to couple te the 
project In the event of a contrActor defAult. Consequently. It is likely thst 
the Covemaent will benefit only from the surety's providing the pensl sua of 
the perfonssnee bond. The Covemaent probsbly will still need to reprocure 
the work. Contrsetors pointed out thst sureties were requiring subatAntlsl 
f inane isl coaaltaents froa contrsetors as a prerequisite to providing bonding. 
This fact would tend to sake the surety even aore Inclined to buy Itself out 
rather than assuae the greater risk burden associated with Its takeover of the 
defaulted contract. The reality then appears to be that the performance bond 
is primarily protecting the Covemaent *s financial stake In the contract 
rather than its Interest In not having to deal with reprocureaent upon 
default. 

In looking at the character of work to be performed under an HTW contract, 
it may well be that the nature of the work and the payment arrangements 
employed by the Covemaent may provide a measure of protection In themselves 
that could warrant a lower bonding percentage. In the excavation situation, 
end even more ao where we are dealing with Incineration service work, many of 
the payments to the contractor are subject to Its performing satisfactorily . 

A default after partial performance requires that the Covemment procure 
enother contractor to contlnua performance. This default situation, however; 
is aubatantlally different from that faced where we are dealing with a 
building construction project. In the former case, the work to be completed 
la ralatlvely assy to datarmine. This ia in sharp contrast to the problea 
facing the Covemment where multiple aubconCrectors and complex design 
requlrementa must be determined and taken Into consideration In a vertical 
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b. Require Increaaed Ac oulaltlon Pl*nnln£. Th« contracting procosa. 
including the bonding issues, should be integrated into a project acquisition 
plan. An enelysis of the risk trade offs to the Covemnent aay be 
Incorporated into the acquisition planning process for HTW projects. 

Presently the Federal Govsrnaent requires perfonsance bonds to assure against 
Che uncertainty of project non-performance on construction projects as 
■undated by the Hiller Act. The cost of this protection should approximate 
Che cost of the potential non-performance risk in the long run. The trade 
offs of this risk may be examined in the acquisition planning process for each 
project. The process vlll analyze the benefits and costs of the Government 
assuming slightly higher risks in project performance and the resultant 
benefits and costs of improving the competitive climate for HTtf contracting 
and the consequent reduction in contract prices. This may involve the 
analysis of each phase of the cleanup and the appropriate level of bonding 

vould afford adequate protection for the Government's interests and still 
encourage participation by the bonding industry. Careful examination of the 
contract alternatives, service contracts or construction contracts, should be 
carried out by an interdisciplinary team, "recommending* to the contracting 
officer, although final disposition will be made by the Department of Labor. 
Meetings are being planned for early summer 1990 between EFA, Corps and 
Department of Labor representatives to clarify the classification of 
construction and service contracts under the Davis -Bacon and Service contract 
Acts . 

Cost type contracts should be given careful consideration where there are 
significant technological unknowns associated with undertaking an HTW project. 
It Is not In the program's Interest for the contractor to be required to bear 
an Inordinate share of the risk. Requiring fixed priced contracts under such 
conditions places both the contractor and surety in an unacceptable risk 
condition and would Increase the cost to the government significantly. 

Multiple contracts are another action which could be considered by the 
Covarment during Its acquisition planning to limit the risk potential for the 
bonding comounity. The approach vould be to structure the contract 
requirements so as to limit or isolate the activity requiring a surety bond 


51 



plan would placo an adalnlicratlva burdan on cha projact. If additional firva 
partieipata, thara la a chanca of raducad projact coata. 

2. ciMrlfy Surety Liability. 

a. Background . Intarviava conducted in tha couraa of the atudy with 
contracCora and auratiaa focuaad on the real concern In the aurety community 
regarding the potential liability ariaing from their vlllingneaa to act aa 
guarancora for HTV projacta. Thia ia conaiatent with the auraties* atand that 
they are bonding execution of plana and apaca, not projact parfomanca. Thia 
la a perceived danger, not one baaed on any particular court ruling involving 
a aurety guarantee altuation. The perceived liability ariaea from potential 
third party Injury claima and an Ill-defined bond coverage completion period. 

The a\jrecy'a concern for liability reaulta from the trend in casea ariaing 
from the monuaental aabeatoa litigations where the courts have sought some 
deep pocket to compensate the Injured party. In some cases, the courts have 
looked to insurance companies for such relief despite the insurance industry's 
disclaimer of any liability under their policies. The sureties view 
themselves as similar to these situations, with potential deep pockets from 
which injured parties may seek relief. They recognize that they are not 
insurers of such injury, but have little faith that the courts will take note 
of the distinction between insurer and guarantor if there is no other 
financially viable party against which a valid judgement can be executed. 

The surety comounity. similar to the insurance industry, uses a secondary 
urket Co spread the risk associated with any particular bond arrangement. 
This secondary market has made it clear that it is not Interested in sharing 
Che risk associated with HTV projects. Aa a consequence, surety firms are 
more and more being called upon to undertake greater risk levels for such 
work. The Insurance Industry responded to the loss of its secondary Insurers 
by withdrawing completely from the pollution liability coverage market. The 
aurety industry, although still maintaining a redxiced presence, does have 
certain members of Its comminity which have followed the insurance industry 
lead and chosen to withdraw from providing bond coverage for such work. 
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c. g^ratv Indeanl flea t Ion . Another concern thet neede to b« 
elarlflad If the extent of Indeanlficetlon. If any. that the aurety would be 
entitled to aa a reault of providing bonding on the contract. Indeanification 
for reaedlal action contractora perforaing HTW work ia pemicted by ^2 U.S.C. 
9619, provided that certain requireaenta are act. Suretiea queation the 
applicability of this Indeanlficatlon to then. Since It has a major Impact on 
the evaluation of the risk for bonding auch work, clarification la needed to 
the Industry to adequately quantify its potential long-term risk. 

pj>flr>fe bond completion period . The government will define the 
point at which bond completion requirements have been fulfilled. This 
definition is within the authority of the procuring agencies. 

Recently, in reply to a surety's concern over Its right to indemnification 
in the event of a default of the bonded contractor, EPA advised that the 
aurety would be eligible for Indemnification if it elected to stand in the 
shoes of the defaulted contractor and complete performance of the remedial 
action. A final decision has not been made as to how this will apply to a 
surety that elects to take on responsibility for performance, but does so 
through Its procuring another contractor. It is clear that this issue must be 
clarified with respect to the EPA superfund projects. 

3. TndeaniflC fft^ion Guidelines. 

a. ft frkyround . There is no defined limit of coverage in EPA's 
interim guidance on indemnification that can be addressed with certainty by 
surety or contractor Interests in assessing their potential risk. Likewise, 
the requirements that will need to be met to become eligible for the 
indemnification are not completely clear with respect to the contractor. They 
are even more ambiguous regarding the surety. These unknowns appear to 
exacerbate an already bad situation and provide no Incentive for Industry to 
sove forward and cooait themselves and their assets to support the program. 

It Is unclear from the data compiled in the study the affect that 
clarification of this Issue will have on the surety and contractor community. 
DOD which has not provided indemnification, for Its work, has been able to 
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hazardous and coaplax, aany projacta uaa provan anglnaarlng prlnclplaa which 
hava a long hiaCory of uaa and accaptanca. Tha axtraaa caution on cha part of 
tha auraty Industry, lialtad nuobar of projacta conatructad and raluctanca of 
auraclaa to bacoaa Involvad In HTV projacta, all mt»h togathar to cauaa the 
auraty to aasuae aach HTV projact la the aaae despite tha conaldarabla 
Yarlatlon In the types of projects. A nunbar of projacta are water supply 
construction site mat Ivaa that hava no direct Involveaant with hazardous 
wastes. 


h. putreach Progran . To ovarcoM this lack of understanding, the EPA 
«ih 1 tha Corps could sponsor outreach efforts alaad at bringing both sureties 
and contractors together for purposes of discussing with Industry technical 
aspects of different types of HTV projects. The agencies should also focus on 
the different site conditions and various contractxial provisions that can 
distinguish one site fron another and the technical aspects of using state of 
the art technology. While not ellalnatlng all Lmpedlisents to surety 
Involveiaent , this could go a long way toward lowering the surety Industry's 
reticence to participate on soae of the less coaplex projects. 

5. Quit Risk Potential. 

Rack ground . Sureties expressed particular concern that the 
Govemaent not package Its procureaents , as design-build contracts Including 
the use of perfonaance specif Icatlons . In these cases , the surety Is 
concerned that Its risks are significantly enlarged froa the situation It 
faces where design has been coapleted and the contractor need only construct 
the designed project In order to satisfy performance. 

Clarify Contract Policy . The govemaent should consider accepting 
design responsibility where performance specification requirements have been 
met. Performance specifications are used to some extend In all construction 
contracts. Incineration and ground water treatment contracts have a very 
performance specification coaponent and will reaaln Chat way. The 
government will continue to allow contractors to propose the complex equlpaent 
needed to meet specific site treatment requirements. Once the contractor has 
demonstrated that the equipment meets the performance specification, the 
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1. Incremte the coverage for Indeanlflcetlon. Expand the typea of 
coverage for liability Indeanlflcatlon and sake these available to the surety 
AS well as the contractor. 

2. Establish a dollar cap on HTtf liability. 

3. Preempt state laws covering strict liability, and provide universal 
Indemnity. 

4. Amend CERCIA and/or Miller Act to specify that the purpose of 
performance bonds Is to assure the government that the contractor will 
complete all contractual requirements and obligations. Performance bonds 
shall not be a vehicle for third party liability claims. 
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EPA «nd Corps repreaentstlvet should asst vlth Dspsrtasnc of Labor to 
clarify the contract requlreaents of the HTW prograa and the relationship of 
these to the: Miller Act» Davls^Bacon Act and related regulations. 

A prograji of continuing review of contract actions will Insure continued 
coiBpetltlon In the contracting process. 

Eisphasls should be placed on appropriate acquisition planning which takes 
Into consideration all factors that relate to the coopetltlveness of the 
contract situation. 

2. Clarify. S urety Liability Under SARA 

EPA should aove Inaedlately to clearly define the extent to which It will 
provide Indeanlflcatlon coverage to sureties on HTW projects. Extending 
Indeatnl fleet Ion by the Federal govemaent to sureties should be explored when 
they fulfill these surety obligations by stepping in and coapletlng the 
project for the defaulting contractor. Presently this area Is not well 
defined. EPA should also Institute, in conjunction vlth the Corps, an effort 
to revise the present FAR perforaance bond fora to deal with the concerns 
raised by sureties on potential for third party actions looking to the bond 
for Injury judgenent recovery. A task force coaposed of appropriate personnel 
froB both agencies should be established to work on having this revision 
instituted for HTW projects. At the saae tiae, each agency should require its 
internal procurement elements to assure that wording is Included in 
invitations and solicitations dlsclalalng any Interest by the Government in 
having the perforaance bond being available to cover third party injury 
claims. 

3. Indeanlflc atlon Cuidelinei. 

A new Indemnification clause will be lapleaented by the Corps which will 
assure the Indeanlflcatlon of HTW contractors in the event that they are not 
able to secure adequate Insurance for firm fixed price contracts. The 
Indemnification will extend to third party liability by the surety. 

4. CoBaunicat lon with Industry. 


62 


lubsCAnC tally reduce aany of the concerns of the surety Industry end 
contractor coaaunlty In being Involved with Superfund reaedlal action work. 
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J^pendix X: 

List of Contacts 


APPEKPIX A 


HTV BONDING STUDY 

Lift of Contacts 


Naas Organization 


Addrass 


John StalXar 111. D«pt land Pollution Ctrl 
Lynn Schubart Aaerican Ins. Assn 

Brian Oaary Assn. Ganl. Contr/Azaar 

Stuart Binstock Assn. Ganl. Concr/Aaar. 

Dava Johnson Assn. Ganl. Contr/Aaar. 

Jack Mahon CECC>C OCE 

Crag Noonan CECC-C OCE 

Chuck Schroar CDIP-C OCE 

Valtar Norko CEMP-CP OCE 

Sara Bunch CEMP^RS OCE 

Jia Gibson CEMP-RS OCE 

Paul linear CEMP-RS OCE 

Noel Urban CEMP-RS OCE 

Gene Jone* CEMRD-CT 

Bruca Andarson CEMRD-OC 

Nora Spare CEMRD-OC 

August Spallo CEMRK-OC 

Joan Chapaan CEKRK-CT 

Staven Swltzar CDIRK-CT-K 

Frank Bader CEMRK-ED-T 

Lee Fuerst CEMRX-ED-T 

Donald Robinson CDIRO-CT 

Cathy Vanetta CEMRO-CT 

Kirk Wllllaas CEMRO-CT 

Stanley Karlock CEMRO-ED-E 

Cary Hennlnger CEMRO-OC 

Ann Urlght CEMRO-OC 

Rick Heinz CEORD-RS 

Mary Melhom CEPR-2A 

George Ulschaan CEPR-2A 

Richard Corrigan CH2M Hill 

S. McCallle CH2M Hill 

Jia Lana Corroon & Black 

Pa tar Bond Davy Corp 

Mike Yates Ebasco Constr. Inc. 

Villiaa Bodic Environmental Bus. Assn. 

Paul Nadeau EPA HQ 

Toa Vhalan EPA HQ 

Carl Edlund EPA Rag Off 6 (Dallas) 

Toa Bosley Fidelity & Deposit Co. 

John Harguth Foster Uhaaler Corp . 

Terra Balt Haxerdous Vasta Action Co 

Joe Turner Huntington Diet. 

John Daniel IT Corp 


Springfield IL 
Washington DC 

Washington DC 

Washington 
Washington 
Washington 
Washington 
Washington 
Washington 
Washington 
Washington 
Washington 
Washington 
Oaaha 
Oaaha 
Oaaha 

Kansas City 
Kansas City 
Kansas City 
Kansas City 
Kansas City 
Oaaha 
Oaaha 
Oaaha 
Oaaha 

Kansas City 
Omaha 

Cincinatti 
Washington 
Washington 
Washlnton 
Denver 
Madison 
San Francisco 
Lyndhurst 
Washington 
Washington 
Washington 
Dallas 
Baltimore 
Clinton 
Washington 
Huntington 
Washington 
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Appendix B: 

Sample Forms 


CUTIFKAH OF SUFFKIIKY 

1 Hereby Ceriify. Thsi the surety named herein is personally known to ew: ihar. in my judement. said surety is 
responsible, and qusli^ed to act as such; and that, to the belt of my knowledge, the facts stated by ta*d surety in the 
foregoing afkdavit are true. 

mmh rripr«-»iMmr 1 

scMAtuat 

j 

omcus tmi 


aoomn r v****'- Jrrwr. Cvy. 5w*». 7/P Cadr; 



INSTRUCTIONS 


1. Thf> form »hoH b« ut«d wh«n«v«r sureties on 
bonds to be executed in connection with Government 
conirocts ore individual sureties, os provided in gov- 
erning regulations (see 41 Cft 1-10.203. U1 6.801. 
101 -45 ?) There shot! be no deviotion from this form 
except os so authorized (see 41 CFR 1-1.009, 
lOUl.llO). 

2. A corporation, portnership. or other business 
ossociation or firm, os such, wilt not be occepted os o 
surety, nor wilt a portner be occepted os o surety for 
co'portners or for o firm of which he is o member. 
Stockholders of o corporote princtpol moy be occcepted 
os sureties provided their quolificotions os such ore 
irtdepof>dent of their stockholdings therein. In arriv- 
ing at the net worth figure in Item 7 on the face of 
this offidavit on individuol surety will not include ony 
financiol interest he may hove in the assets of the 
prineipoJ on the bond which this offldovit supports. 

3. An individual surety shoU be o citizen of the 
United States, except thot if the contract ond bond 
ore executed in any foreign country, the Common- 
weohh of Puerto Rko. the Virgin Islands, the Canal 
Zorte. Guam, or ony other territory or possession of 
the United States, such surety need only be a perma- 


nent resident of the ploce of execution of the controct 
or\d bortd. 

4. The irsdividuol surety sholl show net worth in o 
sum not less thon the penolty of the bond by supply- 
ing the information required on the foce hereof, 
under oath before o United Stotes commissioner, o 
clerk of o United States Court, or notary public, or 
some other officer hoving outhority to odminister oaths 
generolly. If the officer has on official seal, it shall 
be affixed, otherwise the proper certificate os to his 
officiol chorocter shall be furnished. 

5. The certificote of sufficiency sholl be signed by 
on officer of o bonk or trust company, o judge or 
clerk of o court of record, o United Stotes district ot- 
lorney or commissioner, o postmaster, o collector or 
deputy collector of internal revenue, or ony other of- 
ficer of the United States occeptoble to the deport- 
ment or estoblishment corveemed. Further certificotes 
showing odditionol assets, or a new surety, moy be 
required to assure protection of the Government s 
interest. Such certificates must be bosed on the 
personal investigation of the certifying officer of the 
rime of the moking thereof, and not upon prior 
certifications. 


u.s. covEiQoaxr pxintd<c orrtcc : twe o - 43t-)07 


stamdaxo fcm ua 
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COnPOnATg SumTVitttI 


• 

Name a 

AddrM 



UAftlUlTV CIMIT 

$ 


> 

w 

w 

C 

SgrmtureUI 

1- 1 

la. 

Corporate 

Seal 

d 

N«m«(s) & 
Tittt(a) 

1. 


u 

N«m« & 
Aoarvu 


ITATC INC. 

UiAeiUTV limit 

s 


w 

S< 9 n«tur«(sl 

1. 

4 . 


Corporate 

Seal 

a 

Named) & 
Tifietsl 
/Tya^a) 

i- 

a. 

o 

Nama & 
Addraa 


statc oe iiMc. 

LIAeiLITV LIMlf 1 

S 1 

f 

> 

c 

SignaTvira(t) 

t. 1 

a. 

Corpo rote 
Seal 

1 

Nama(s) A 
rnia(t) 

(TtP*4i 

i. 

a. 


Nama & 
Addrea 


STATC oe INC. 

LIABIUTY LIMIT 

$ 


>• 

Ml 

SignaTurals) 

i. 

1 

y 1 

Corporate 

Seal 

1 

Nama(s) 4 

Titiad) 

rTyaed) 

i. 

a. 

U. 

Kama ft 
MdrM 


STATC OP INC, 

LIACILITV LIMIT 
$ 


> 

►- 

Ml 

c 

Signatured) 

1. 

a. 

Corporate 

Seal 

3 

«• 

Namelsl ft 
Titled) 
rr»ped) 

1. 

2. 


O 

Name & 
Address 


state op INC. 

LIAeiLlTV LIMIT 
$ 

1 

> 

Ml 

Sigrutured) 

C L 

Corporate 

Seal 

3 

M 

Nemem & 
Titled) 

1 rrypedi 

i 

:2. 

! 



\ 

i 


instructions 


1 This form ts aurnoi't^«3 for use »vh«f» a D»d ^araniv <* ^eauireo 
Anv deviai'on from this form will reQuire the written aoorovai of 
me Administrator of General Services 

2 Insert the fuM le^l name and business address of the Pr, ncioai m 
the space designated "PrinciDal” on the face of the form An 
authorized person shall sign the bond. Any oerson signing m a reo- 
resen tative cacacitv l«9-. attomeym-facti most fumisn evi- 
dence of authority if mat reoresenuuve is "ot a memDer of the 
firm, oartnershio. or |Oint venture, or an off-cer of the corpora- 
tiort mvotved 

3. The bond may e*press penal sum as a percentage of the b>d 
price In these cases, the bond may state a ma*.r -jm oonar iim.u- 
non leg . 20% of the bid pnce but the amount not to eiceed 
doiiarsi 

4 (a> Corporations executing the bond as su'e**es must aocear on 
the Department of me Treasury's list of apu/o*ea sureties and 
must aa within the umnanon listed herem Where more man one 
osro^ate surety i» involved, their names and addresses shall aooear 


m the scaces (Surety A. Surety 8. etc) headed CC'-®C--“: 
SURETYiiESl ' ir. the space designated 'SURETYi 1 = 5, .;r --- 
face of the form, insert only the letter Identification o* i,-T’ 

tbi Where individual sureties are involved, two or mere ••src' 
Side persons mail execute the bond A comoieted :a. • 
Inoividual Surety (Starvjard Form 28). for each .nOiwo_a> iw'fl, 
Shan accompany the bond The Government mav 'eou-re 
sureties to furnish additional substantiating information con^e"" ~ . 
their financial capability 

5 Corporations executing the bond shall affix tne<r :oru:'a-- 
seals individuals snait execute the bond opposite the wo':: C : 
rate Seal . and snaii affix an adhesive seal if e«ecs.:eo n *.•, 
New Hamoshire. or any omer jurisdiction requinrig acnes ^e vea *. 

5 Tvoe the name and tide of each person signing tn.s ou''C “ 
space provided 

7 in Its application to negotiated contracts, me te-^s rc s'*: 
■'bidder'* shall include "proposal" aryj "offeror" 
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ffTAMOAIIO P0M4 24 SACK ("Cv 4 


SUAfTYC " \ tUfUTVf I >UMTVi 1 tUMTV 0 I ^ITY C I 


9 COH^OHATt «JWtTY|lt» 


Nama A 
AOdraw 



imiiii 

UAHurv uurr 

S 


^•anan^att) 

i. 

a. 

Corpofttt 

Saai 

trCTuu 

iigrfrM 

t. 

t. 



Nama A 

aodras 


_ 

mn^ 

g|||j|j|B| 


SifnaairaW 

i. 

I. 

Corpomu 

5ae^ 


1. 

1, 



Nama A 


mui^ 



Si«nafura4tl 

1. 


Corpora tf 
Sad 

K7T?SB 

I. 

a. 


Mama A 
AddraB 



STATl or me. 

uAtiury UNIT 

s 


Sionaturaial 

1. 

a. 

CorporQte 

Sad 

imTAi 

hqrsqH 

1. 



Nama A 

AOOrwm 



mtm 



Sianaturvtd 

1. 

z. 


inn 

K2!rinfl 

1. 

a. ' ■■ 




iTATI or Ihc. 

UAAiury UNIT 

i 


SiananiNUI 

T. 

a. 

Corponu 

Sad 

Ksnen 

H2C£9i 

1. 

~2. 



womo ^ 

AAft WA fNduiANo 

ToTZl 

NiiiaiUM W 

s 

s 


INSTRUCTIONS 


\ Th.« form .s »utiv>nz«d for u» in conn«ion Gow«mm*m 
contract Any deviation from ttii* form will rmutn tfw wnnon 
aoorovai of tfi« Adminifwwor of G«wal Sorwcat. 

i lo*«fTt^•fultl•^n»Tw«lbu>•o•■«^dro■of tfwPnnc,oai,n 
tn« t ot ^* dn^wtad **Rrw»dOir on iho fact of tfw form. Ao 
« utnonz»t.on ooraon dt.ll *gn IM bond. Any oran wqr^rq n a 
roorvMmactvo caoacitv (•-fl-. •" attornay-^n^actJ mu»t fomidt «w 
oano of «iif»onfv if M rao«ntiitv« « not a mombar of ttw 
firm, oartnortftio. or |0>ni »antura, or an officar of XPm corpora- 
tion in>^ivad. 


3 Ul Corooratiorw «*ocuting tfw bond at Axttioi mu« aDoaar on 
tb« Oooannwtt of TraMury'i lift of aoorovwj mnxm and 
muft act wtdtin ifw limitation linad ttwram. Wh«a mora than on« 
oorporata miratv d *n¥0»>»ad. 9mr namaa and addranaa dtoti aooaar 
yta t ry^ (S«^tv A- Swraty B. ate.) naadad “CORPORATE 


SURETYM6S) ’ In tha »aca dsignatad "SURETYiiES) on 
face of tha form inavt only tha lanar dantification of tha surttics 

(b) Whara ndividuai auratiai ara inwolvad. two or more rauen^ 
abia panora atail eiacuta dta bond. A comoiatad Affidant o* 
individuai Surary (Sondard Form 2B1. for aadt indrwduai miiatv. 
ihail accompany tha bond. The Goyammant may raoutra im 
luratiai to funoh additional lubsantiatin) information concvmng 
thair finanaal CKi^lity. 

4 Corporations asaoutm^ tfia bond ihail affii thair GOrponia 
taait. individuaft d^l aBaouta tha bond ooooaita tha word '‘Coroo- 
rata Saai“. and tf^ail affix an a dh»'^ aaai if amacutad m u»na. 
Naw Hamotftira. or any othv iunadiction raouinriQ adhawt aah 

S. Tyoa tha nama ar>d bda of aach Damn tign<n9 tha bond n tha 
soaca promdad. 
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appendix i 


Siimmao Tabic of Sutc Law Relevant to RACc 


COM^NATf SUMCnriiCSl 


a 

_J 



muH 


CorporQte 

Sea/ 

Sigr«atur«<tl 

1. 


■QCTiH 

B2C3B 

1. 

'2. 

! 


Name ft j 
AdOreu 

1 

1 


Corporate 

Sea/ 

Si9r\atur«<tl 

1 



r' 


Njrne ft 
Adore* 

jSTATt oe INC. 

UlAAIUlTY tIMlf ■” 

$ 

Corporate 

Seal 

SignatureU) 

1. 

2 . 

■qouH 

1. 

2. 

IH 

> 

oc 

3 

M 

Name ft 
AdOrass 


state of INC. 

ciAftiLiry limit 
$ 

Corporate 

Seal 

S<9r*tur«(il 

*■ 

2. ' “ 

Namadl ft 

T.iM(s) 

fTfPP4t 


2. 

> 

lil 

C 

D 

Name ft 

Adoren 

jSTATE OF INC. 

liability limit 

s 

Corporate 

Seal 

j 

Si9rvtiure(s) 


Nam«(tt ft 
T.tieljl 
rTiaedi 

r 

> 

<r 

3 

Name ft 

AdO'CU 

! 

■ STATE OF INC 

1 

ILIABILITV limit 

Is 

1 

J 

j Corporate 
1 Seal 

i 

TT 

f S*9naTure<s> 1 | 

1 ' 

j Nameijt ft ; t. 2 

T t>et*i 


)TiP*ai 


INST^UCT'CNS 


1 Tmij * 0 '^"' me r'Oieci'Or* o< u««^sons si.cp'v^nq latjo^ 3">o 

-s k-seo wneo a :;dvf^er>t txjnd is '■eou^fea ..nae' me 
of A^us; 2^. ^935. 49 Stai 793 (4Q uSC 270a-270ei Any 
,iev<ai*o'' f^o'^ t''is ^cQwife the acrfovat o* i*'e 

Aom.nisTrato' of Gcneraf Services 

2 fnse^t the fuh legaf name and busmens aOo»“^^ ■/ **>e .n 

the soace b«<gnate<J *’Pf tnciDai" on the *a - •• me An 

juthof>.*ed Denson sbaif J‘Qn me bond A:-, -•'.cm s*^>nQ .n a 

»eo»^esehtat»ve caoac«tv le 9 . an attorney *n •<<• t Vtmish ev 

Oence of authority if that reoresentative \ - ■ $ • •'•* oe» of in*; 
firm, oartnershiO. Or |0*ni venture, or ar» -• ’ '*'< corrora 

tion trtvOlveO 

3 ia> Corooraiiorn e«ecoi'ng the bond at ‘ ' >1 •»; : • j' 

the Oeoartment of the Treasury's iisi •>» .^ • .••; » y-: 

m..<t act within the limitation listed mere '- * • • ir 

jraie Surety IS involved, meir r^ames ano J : » S' •*" j: i'ea» 


■r. ’I'.o sravfs A Surety 9. etc 1 heaaea 

Sup E " ' r'- ‘t S- "■ rne sL’ace oesignateo SuPETvutS- j-- --t 

face O’ r ■ ''w: on-# the letter lOeotifitai’on a* s-v -i 

!Di /.h«we n- v-c-.a' sureties are 'nvoiveo. two or '^o'e '-esc ■' 
S'O'e uersuhs s^a-- eiecute me oono a comcieteo A?i..jd. • 
tnCiviO-ai Sv.retv 'Standard Form 28l. for each .nO'V.rli.ai - 
Shail ac:0’“.'ar', tn* oono The Government may rtfQ...«r *“tV 
Sureties to f-rn.sn a00-:i0nal substantiating .nIormat'On -/.n--'- •• 
me-r financ-ii ca-aC'i-tv 

4 Corooraiions r«ecunng fhe bond shall aff'« the*f corrcate 
seals iryjividuais snau eiecute the bond oooosite me «vord 

rate Seal ", and snaf af»i* an adhesive seat if ciecuted -n Va ’'e 
'.i-.v >-iaihoshire. or any other lurndicuon re^ardirig aorves'vf sea*' 

5 T ,re the na<^e ana tine of eacn person siijn.nq tn.s *jr.n j •• • • 
soace orovoed 

STANOAMO FOAM SS-A tACK (OC V io«a 
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OVO : >m* o - 433* >44 






AUb«M , 

JIM AUtkm 

JIM 

JItf AckMM* 


Armnix 

SIMtMT TAiti or mtt l« 

HVOMATIOM MI^An TO 

tisraus oooTMCiwr (mc#) 


f*r AAC'* fcr •«•*««• 


FalUtlMi CMitiol 
9tmt rrn^ 

II tl-lt»>l«) 


«« 

2I-I2f(*> li»clodM 

vrongfut 

anA iMSlU*nc« 

Taa, k«t M auai K*« 
c««tr*l «»«r hatacAoui 
•uki I^A.OJ****) 


laOMltr 

■tatttta* far 0*C*a 


ItoTOt Qrolttf 
AaMIMM* 
MtoIvIm r«n4 

fUMOtal Acti«« 
ffvat fm4 
<0-?>M0) 


•.|.«20 ImIA* AACt ta • 
•MtllMnc* atanAarA 


pa. 

ra^iraa 

KACa la ipAa^llr 


iPrtl'IaOappUr 

ttatPtaa 


»aa. Wt Aaaa «a« aprW 

ta AACa (li.2A.ITO) 


Vaa, far aala paAlU***ca 
In aatialP *• 


MatrlatlaM as fiAlls 
A,«tar taAsMttlaa 

Taa 


«MilAa2lct*a«r atatata la 
ItaliaA «a satl«a«a Aaa sa 
a^lUatlaa AA£a 

01-20 2TO) 

taa. iaatlas ll-l*a 
praalsAaa r»^U* •••«•» 
iMavtlllaa salaaa ^«Aa 
ara af»tat«*TOaA 


pa. 

OrCI aastraaia *ltk 
aasaaliasia asA 
aastraataca fcaaa tacalasA 
fall aiaia 
InAMklftcailas. 



Lm« 

J/M 

S/M 

S/M 

S/M 

S/M 


StM« 


C«l«^U 

rUrlM 


OMftla 


Watt* 

Mtiift^wt Aat, I 
•lift, tlltwt 
Oe^fUMt tf 
CMttrvttlMi It 
rtttlt* fiMW* In 
ctrrylnw t«t Act. 


gIMIMIV TAMJ V CTATt LAM 
IWrOMTlOM UlMAMT 10 
uiram onmucTOiii <MC*)--e*«ti *»4 


■trUt LlaSllltr 

far HAG'* Wf Kcttwtt «•»■!•# lac WAC’# 


Antt-li liMlty 
StatMt** 


Vat, If RAC trtattd er 
AlapattA tf «*•(*• <101 
CaA* »K1-A)0t> 


Vtt, for ntill«*«aa tf 
all partita In all 
pHaata af Atalpn anA 

canataratitn ptajaata 
(•DC CaA* 2I0«). 


teatflaclana an f»AHt 
•Mtat InAnnnittaa 

faa. aaaar*l»n tn»«ltp 
atalatta aaai^t tWa acat* 
(rtai ItaWIIttr O* M 
CaAa-aMl, *« *•«! 


■•Mr*MA Matt* 
NaM 9 «Miit Trvat 

<AM.?tS> 


■tMiAaiM ttaat* 
Tnaat rani 


PaMa» Wnt 
Wltatlav Im* 
antlaaKltp, altk 


Vta, If RAC trtanttW far Ttt, f*r atat# anA 
Aiaptttl tf craaitMnt Ittal tanfratiafi 

<rU. scat. A mi. tOJ.Il?) 


Tat, If RAC aantrlWita* ta *•> 

tKa ralaaa* 

( 12 -R-Rl) 


Wo, Kaaavav. DIractar oaa 
auiharlatA In ta 

krinn atata Inta 

with foAoral 


Va*. r*f Mta ar 

aanatmatlan nantawta 

wlaaa InAaMilf I waAIa* 
eapr*A wr atMUaratlM 
•laan. 

Taa, fa* aaU 

In aartain aanattnailM 

eaniawt* 

OS-R- 2 ) 

Ta*. fa* aala ***llf*nat 
In aartain aanatrwatlan 
aantaata. 

(tn.ot) 



Amovix 


LMt 

S/M law* 


S/tf iMua* 


S/if Ummkf 

S/M UvlalaM 


nwMit imi or fr*Ti utt 

IfranMTIOl UMATT 10 
usrom ooniACiou (uc>>-c««ti»wA 


Mlsl 

s. r«Bi Urn 


■•••riaua V«*t« 
■wiial funi 


lavUMMAtal 
9mwfmm»0 r«ni 

(fS'MMa) 


Sctlat LUAIUtr 
f«r «AC’» if Btmtmtm 

T««, if AAC h«» ••nlrol 
•v«r ha*«rAowi •uS»l«ne* 

(t39f.St2), M no 
(nctllfcncs •itnd^fA) If 
tcantpocl h«i«rdawi wa*t« 

io, llaSUUr anlr (or 
fw »0 iwflUvnca »r 
vseklaa wanion or 
IntontlOfMl •loconAuoc 

(AS-J«m 


InioMiUy 

•cotwtoo for MC*o 


■•MtiM* Oaato 
AoooaoMNrt mud 


Tor* If tAC Hot 
or coAtrol oror ilocKorfO 
or O0U0O4 tKo flocHor«o 


lororiror ttaoto fo. fioKuiorp Mflltonco 

fratMtloA fond otoAiori <f-li00.1(oM 

tmd 

■>— lOwrt Mooto 
•tto ClooNUf r«n4 
IM'ISM) 


Too. hoNo 
Konolooo ototo 

•ontroctorr fro* 
ftofottf Amo«o 
mod poroofiol 
Injurloa oomboA fcp 
ll••tl•ottoo (> 0 - 


itotiiKoo 


Mofio. XMitiMijr 
COAOCUvtlM II M-II1 
orcwoilf Wro 
|i«AowitriooCla« 

Too. ofpllooblo CO 

•wioro of fMlUtf ar 

a*r r«rao* 

Aloahotto Of iloM*** 

( 10 -ltfi) 


teotoloclooo oo r^llo 
tMOor I i ■icioo 

Too. fM oloco 

(aAomI float loo If rolA to 
4o tAo work 


-V 



gIMMBT TA»L1 OT fTATf Utf 

l■FaB«ATlo■ MUfjvr n 
ucsnsKi avTMcnms (uc*>-'cmcimm4 


L»ac 






HlMWMta 


Nlaalaalprt 


Ml*i 

«. Lm 


Cif I»a«tlaw an^ 
C«vUmm* ryn4 
(I m B.2f» 

■asaHwia «•«(• 
rMiiitr tiBint 
r«i4 

(I lit B.tt) 

■•Mr4M*a Vaata 
fmd 

(tM.tfll 


S/M 


toalraMaatal 

QmIUf 

Paataatlas funB 
(?S‘lt<?04) 


S/M PaStaaka Paiw. 


Sctlat LlakIlUr 

f«r SAC* a Sf Statuia Statviaa faa MC*a 


tetl-Ii^MalCF 

ttatvtaa 


Ba. aa Iona at KAC la 
aarkln# undai Siata ar 
PaBarat Aefa 
(111 t.0}| 


Taa, aafWMt tvaMafar 
llakilur la aiMtlMr 
M<aaa 
(IIS i.tei 


Tat. If It Halpa craaca 
aacattllp far alaanup 


Taa. If KAC haa caattal 
aaar KaaarBawa awSatanaa 
(IM.SIOK But llakllltf 
eappad at II •llllaa par 

aecurranea (2IQ.SS1) 


Taa. far aaai •actlpaMa 

lA aartain fattatnaal la« 
cantaata 

01-1-41) 


lU. But KACa vlflit 
Inlaailflaallap la 
praaarra4 apaliui 
athar llakla 
parclaa. 

<2«0.112t 1-(D) 


Pa. SM.Sltil-d) 

taaapalaaa alflit af * 
■AC ta aaak 

IMaaailflaatlaai 


Na. Aatlati kakan ta 
cafitaln ar raaoaa a 
ralaaaa la Mt a« 
atelaalan af llaklllty far 
tha llacKaraa. 

(M-10-40. at aaa.) 

Pa. Wt napllpanaa 
atanlarl far thaaa lAa 
cauta Placharpaa 


Taa. far ttmmi ar 
iMflltaat alalatlatt af 
tha laa (ll-l-Tfl) 


Taa. far wm MpltiaMa 
In aartain aanattwallnn 
aantanta . 

(is-n.iii) 


■aatvlatlaM an PiAlla 
•aatar InlaMltlaa 


Taa. Tha Stata 

lanMlip fran aatta. 
(Art. til. f II) 



Arrtnix 

ittMUT TAftU or tTATl UW 
iHramATioB nuftft to 
uiraasB covnucToit <ucs>— c«Mti«wA 


Last 

«04a«a 

it at a 

Mini 

i. tMi Lav 

far iAC'a Or itatwta 

1 iliaatty 

■tatvtaa far tAC*s 

>/0f 

taw Naalaa 

■aaarAaat Haata 
■aartancT fani 
(F4-*'i» 

to. 

to. 


tav Varti 

■aaariaai Maata 
ianaiUt fmd 
<«T Ina. Cana. 
Lav l?-tfl4) 

ta, na naBlltanaa atanAari 
la atfllaA (tT tnv. Ca«ta. 
Lav JF'DtIO)) 

ta. 

S/M 

tmwth 

CaralUM 

■aaariaa* Maata 
Pani ani 
■aaarAana Vaait 
iUa iiaillal 
rwni 

list A’tti at 
aao.) 

Taa, If MAC Kaa aantral af 
AaBarAaiia vaata Alacharta 

(lO'SIS.t)) 

■a, Out MAC (BOf 
ralabvraa atata 
far rala In 
Inset Iva AaaarAaua 
vaata alia. 
(I)OA-)10>7) 

S/it 

■artli 

Pahata 

Mana. 

ta. 

ta. 

S/it 

Oila 

■aaariawa Waaia ' 
Claana^ PwnA 
(STSI.Si) 

Taa, If tAC tranapacta ar 
Aiapaaa* *f vastaa 

<>m.t»,14) 

ta. RAC naf kaw 
ta InAaaMlff atata 
Oil*. IT) 


T«a. f*r 

•ct* •» !• 

cartain CMictitMtla* 
cantaata unlaaa aattali* 
actlana aaclw4aA 

Taa, far »aill«a«oa iM 
eartalA aaa»«rvclla« AX 
anA avraarlMf aaataaci 

(Can. 00. Lava S‘llt.1. 

S-m, 

Taa, far natllAanaa In 

cartala aaAatrwctlm 

aaaitaata 

(TIi'l) 


Taa, far frauA ar 
MtllBant alalatlaaa af 
tKa Isa («>M'«I| 

Taa, far aMBlItaaaa In 
aartala aanstraatlan 
caaitaaia . (IltSill) 


CaatalatlM an IS*lla 
•Mtna laAMlalaa 

Taa, Aav Naalca Kaa a 
aaaaralin iMMltf ststnta 


Caniracta canMl Aa lat 
far ^nmra aaaaaAlnB tOa 
aff ra^rlatlan (Ttata fin. 
Lav 1)4) 


Taa. 




V 



Armsix 

WamtM TMU Of tTATl UM 
lOTOMTiaa MUfMIT lO 

iBsraosi oopiMcroo 


■. M I— t.. MC*. br ft.t 

S/M r*nn*fi»««u Ml If y»it« 

(CMItiMMf) NMM«W«K 

•trlct 

liMiUty M 

vlvlstvff. 

(Mlt.iil «>M) 

9m. MAC* 
w«C •wiflKlan* 

Ivrtli In 
■•••kMm* fit** 

ClMM-nr * 

tin rnmf iti-- ‘‘•y"’' •*• 

r<n4 ""Ir »•' «»*»tUrU.4 

(tl-tf'l'tl) •»•»••• 

•r 

tia* teMk Matf#firT fa.ta mmpmtmUtmd «>t«r M. 

Carallna Canllnf»«f flieharM* mM 

41*pn*t"0 KamrAM* 

w«»t« wItiMut lapnrtlna t* 






r ■C' 



V«i, l*r MflllwaM U 
eartatn aMutniatlwi 

••fitaat* 

U$, tm* tala na«lUa«aa 

In «ar«aU aaMtniallan 
•antaata 


Taa, at.ia Uabla in lati 
•ctlana aubjacl a« fa***^ 
•f Italiatlana anf 
•MMiarr llnltatlana 

Taa. 



Aprnnix 


tUMMT TABLE OT BTAT1 LMf 
laroMATioi uurvMn to 
Rssrora oovTiAciau <uc»>— cwcimmE 


LmB 

s/f« «tali 


9/tf V«Mit 


9/if VUBbilA 


9/if llABllti«tW 


9/if liBBt 

vit«biU 


B*tl4 «|4 
■AMf4««« Ha»t« 


at mb) 


tolli tfaaia 


AaalataM# rani 

(TU- 


lat Act 

<lf-l*f*fl> 


icrlat LlaBlllir 
tmt tUC*m Bv Stattrt* 

Vaa, If KAC eantrtfotai la 

tha ralaaaa. 

Taa, If tAC arrancai for 
ilr^aal of traalMnl 
(Til. 10.M05) 


toAoMlt, 
■latMtoa foe M 


■latMtoa 

Tar. far aolo •ofllBaMO 

la cartala oanainMtlaa 

centaata 

(Oil) 


Toa. folia a«r 
if oontraotora to 
Inioantfr atbar far aala 
*io«lltanoa 
(1I-4.1) 


Taa. 


Valoor at aavorolaA 

(B.Ol.lfl) 


BaaarfrrT Vaala 

lao«latlaa» 

(Ti.lfM.itO) 


■iBeriaiia Maata 
•aaataaar 
•aapaaiaa Tiaii 
(tf-9i-l) 


Taa. 

(If. If} B.IMOl) 


Taa, far aaaillBaaoa la Aa. 

cartala oaaatr^tlaai 
aoaktoata 

<4. 2*. 119) 

Taa, far aala aafllAaaaa 9m. 

la aaatala aaaaiaaailaa 

aaatoata. 

(99-9>14) 


, A- 



FAST B 

Ait%n»cy Lttil frpUeU«« 

U DBMS Huat^ou WuU DUpPul Coatncti 




REPORT TO CONGRESS ON LIABILITY, 
BONDING, AND INDEMNIFICATION ISSUES 
FOR DEPARTMENT OF DEFENSE 
RESTORATION PROGRAM AND 
HAZARDOUS WASTE CONTRACTS 


OfTice of the Deputy Assistant Secretary of Defense 
(Environment) 


Response Action Contractors' Liability Issues 
Regarding the Defense Environmental Restoration Program 
Conclusions and Recommendations 


Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their firms inherent in DoDs remedial action 
work. In order to better understand the substance and basis of these concerns the 
Department of Defen^ has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable a^ut the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: ^ ^ 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

l^Cs are unable to secure adequate insurance due to the 
i^urance industry's reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup pro^am, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department 



£>oD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 


DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is beine 
affected. ^ 

The current liability picture ]>articularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their p>erceived 
liability exposure is to use st^dard, conservative measures wherever 
px>ssible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different Uability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
E^A for dealing with its contractors may not be appropriate for 

Private firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 


Different types of remediation projects have different 
inherent risl^ and therefore may fall for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
deanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 



RecoinmendatioTXs: 


Based on foregoing conclusions, the Dep>artinent is concerned remedial 
action contractors perceptions may lead in the future to reduction in competition 
escalation in costs, lowering of quality, and increased risk to the public We m also 
very consaous that any recommendation we adopt for action or inaction, will have 
economic consequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must makrsure we underetand 
the nature and impbcabons of the incentives and disincentives dur choices imolv 
We must encourage responsible and professional behavior by our contractors. We 
must avoid creating incentives for behavior that diverts government resources from 
*e pnm^ of cleanup. Ultimately, whatever strategies we adopt should 
improve the Departoent's abihty to perform effective cleanup in a timely iumner at 
a responsible cost to the taxpayer. ^ ^ 

Bas^ on infonnation developed in doing this report, the Department is 
implementmg Ganges m its contracting strategies and poUdes within i^ntrol to 
resolve some of these issues. These indude better acquisition planning induding 
varymg types of contrad strategies, redudng amounts of bonds required cm 
construemon contracte or use of roIUng or phased bonds, allowing irrevocable letters 
of credit m heu of bonds, and retaining certain work elements under DoD control 
(eg. signing hazardou^aste m^fests). The environmental and engineering arms 
of the mili^ departments will continue to examine their current contiacting 
practice with a mew to reco^ending changes in guidance, policy, regulations, and 
legislation to enh^ce the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
deanup program, and to make specific recommendations for action to be taken 
pie DoD IS now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two reco^endations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providmg a bond. This issue was addressed in the last Congre^ 
by amenAng section 1 19(g) of the Comprehensive Response Compensation and 
Liability Act to si^afically broaden coverage for sureties at National Priorities List 
sites. Extending this pnndple to aU DoD sites, whether or not on the NPL would 
help bri^ sureh« teck mto writing bonds for DoD deanup contracts at a rei^nable 
prices Hus should poaden competition for contracts, improve timeliness, and reduce 
overall costs to the Department This should not work a disservice to innocent tiiird 
parties, as ultimately it is the Department that is responsible for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract. 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of ^ report This concept would involve limiting a ResoonM 
Action Contractor's liabUity to outside persons. The Department and ^y otheTtrue 



potentially responsible p>arties would be designated as those solely responsible for 
damages to inn<wnt third parties for damages arising out of a remediation action at 
a DoD site— logical application of current law as to generators and operators of 
hazardous waste facilities. The DoCXs contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this rejx)rt was short considering the complexity 
of the issues. Arnong the areas that still need substantial further analysis are the 
total cost iinplications of various risk sharing strategies as compared with the long 
term liabilities of the government We will continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's dean*up program. 
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EXECUTIVE SUMMARY 

On 30 - 31 January 1991, the executive level Environmental Contracts Forum of the Sodety of 
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of Liabili- 
ty, IndemniScation, and Bonding in Environmental Contracting. 

During the forum, the following key issues were raised: 

a. There U a risk to the remedial action contractor (RAQ performing environmental 
work. Part of this r«k arc the unknowns associated with the work. Another part is the potential 
for third party liability stiits resulting from the performance of such work. 

b. RACs are unable to obtain professional performance liabflity insurance for hazardous 
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to 
the high risk of liabOity associated with the performance of such work. Available insurance only 
covers the period of work performance; riot the period during which RACs are most susceptible to 
third party liability staits. 

c. RACs are unable to obtain surety bonds required for Federal government hazardous 
waste cleanup projects because the surety bond industry sees a high risk from liabflity in issuing 
such bonds. Avaflablc bonds arc generally for projects of less than S5M value. Some companies 
are self-bonding in order to meet governmental requirements. 

d. RACs feel that the Department of Defense (DOD) is responsible for the presence of 
the hazardous material on the site and therefore, should be responsible for their portion of the risk 
associated with site cleanup. RACs beUeve that DOD should indemnify KACi performing work 
against third party liability to cover the govemraent's portion of the risk. 

In response to the concerns raised by RACs, DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change the laws so that RACs arc excluded as a potentiaDy responsible party for 
liability suits resulting from cleanup actions. 

b. Revise the Federal Acquisition Regulations (FAR) to extend the applicability of 
indcmnificarion to contractor work done as a part of the Defense Environmental Restoration 
Program. 

c Limit the statute of limiutions for contractors on environmental dcinup projects and 
limit the contractor's liabflity for a project. 

d. Limit the contractor's liabflicy to that resulting from their negligence. 

c. Negotiate the risks of a project with the contractor and determine equitable distribution 
of the risk between the contraaor and the government as a part of the contrao. 
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A- INTRODUCTION 

The executive level Environmentil Contrscu Forum of the Society of Afflcricxn Miliury Enpneen 
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of I^tiity, 
IndemniBcadon, and Bonding in Environmental Contracting. In attendance at this forum were 
representatives of the Office of the Deputy Assistant Secretary of Defense (Environment), Army, 
Navy, Air Force, and Coast Guard and executives representing remedial action contractors (RACs) 
that perform environmental cleanup services for the Department of Defense and private industry. 
A list of attendees for this forum is provided as Attachment A to this report. 

This forum was co-chaired by Cap^n James A Rispoli, CEC. USN. Vice President. Environmental 
Affairs, Society of American Notary Engineers and Mr. Russ Mllnes, Principal Deputy to the 
Deputy Assistant Secretary of Defense, (Environment). 

Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic 
issues. Suggested discussion topics included: vdiat are the liability concerns; what are the 

experiences with regard to liabQity and bonding how is the risk of performing environmental work 
assessed; and how do the problems of liabOity and bonding affect competitioa. Seven papers were 
submined in advance or during the forum. These papers were provided as attachments to the draft 
proceedings of the forum. 

B. OPENING REMARKS 

Captain Rispoli opened the forum by outlining the objective of the Environmental G^ntracts 
Forum, which is to fadliutc an ongoing frank and open discussion of programmatic and contractual 
issues between industry and the mfliury services. He indicated that this was the third session of 
this executive forum, and that SAME had been asked by the Office of the Deputy Assistant Sccre- 
tary of Defense (Environment) to further address the issues of liability, indemnification, and 
bonding to assist them in obtaining views so that DOD might prepare a report to Congress. To 
increase the dialogue, CAFT Rispoli indicated that additional contractors had been invited to 
participate. CAPT Rispoli stated that proceedings of the forum would be issued. These 
proceedings would not provide any quotes or attribution. He asserted that the forum was not a 
place for debate, but was a means to divaiss the issues so that all in attendance could I mm and 
iexm. He asked if there would be any objections in having submitted papers published as a pan 
of the forum proceedings. No objecrions were raised. 

Mr. Milnes addressed the forum suting that the only means of solving environmental cleanup 
liability problems was through an open forum. He indicated that the Depanmeat of TVf^ny 
(DOD) has pledged to comply with its environmental obtigarions. The installation restoratioo effort 
is important, and as the DOD moves from the study phase, it recognizes that action be 
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to the 
cleanup business. Mr. Milnes stated that his office wants to come to grips with the hazardous waste 
site cleanup contraa issue. Performance bonding is an issue; Icgislatzve fixes may be but 

he did not see this as a solution. He explained that if the DOD and the cleanup industry do not 



for A cl^nup in certain states, and therefore may choose not to bid. They indicated that in 
performing some work, they were staking the survivability of their corporation. When the 
RACs explained that, in working with the private sector, the RAC shares the risk with the dient 
This protects the contractor. The point was raised that the owner of a waste site owns the waste, 
and the RAC is helping to clean it up. Therefore, the site owner must share a good portion of the 
risk. 

The issue of strict liabflity was raised by the RAC represenutives. If anyone has a connection with 
a hazardous waste site, they are liable. Proper beh^or has not excused liability. 

When working for the Environmental Piocectioa Agency (EPA) on orphan sites, there 'is a greater 
risk to the RAC The EPA indemnifies the RAC under Section 119 of the Comprebeasive 
Environmental Response, Compensation, and Liability Act (CERCLA). This indemiuficatioQ only 
covers negligence and not strict liability. The RAC must look at the state Uws when deddhig to 
accept a risk. 

Another issue raised was that in some instances, a DOD activity required a RAC to sign hazardous 
waste manifests. This action places liabaity on the RAC for transporting of wastes. If the RAC 
had known it would be required to do this, it would not have bid on the job without indcmnifica. 
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator. 
The RAC representatives indicated that even if the contractor does not sign the manifest, but 
arranges for transport, the contractor could be liable, a potentially responsible party (PRP). Even 
if the contractor doesn't arrange the transport, but is on site, it may be sued. The oontiacton 
emphasized that defense costs are a real-time cash flow problem and a real risk even if the 
contractor is not involved or is innocent. 

The problems for the RAC were summarized as follows: 

a. There is an inherent risk assoaated with doing environmental work. RACs arc dealing 
with anomalies which are inherently difficult to model. 

b. There is an environraentaJ risk of third party liability. 

c. There is no incentive for innovation. Before innovation wfll be employed by 
contractors, there must be an agreement between the diem and the contractor, and the 
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is generally no innovation in the XJ.S. 

d. The architect-engineers (A-Es) are being expected to accept the liabilities of others. 
Liabflity insurance is not available in the markeL If it is available, it is only for the period 
of the job. 

e. Requirements yzry from state to state. There is a bright spot for the KACs in that 
there is more floobtlity shown when dealing with states than when dealing with the Federal 
govemroenL Some states may change the specifications on their deanup projects to permit 
innovative technology. Many see some states assuming the liability of PRPs. State regulators 
are a part of the Record of Decision (ROD), and this permiu fleribOity in dealing with the 
states. 
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•prior »cu*. RAO ire paying premiums but are not recchong future coverage. TTie topic leader 
indicated that if states had negligence statements simaar to Section 119 of CERCLA, then 
insurance companies might become more interested in providing such insurance. Hiere are 
presently no magic solutions. 

The topic leader w« asked the insurance industry's plan of action. The response was that the 
insurance industry is Mugging out* solutions on a case-by<ase basis. The industry has not been 
able to agree on alternatives to the current situation. A formal definition of "pollution exclusion* 
is a possibUity. A general discussion on possible approaches (solutions) followed. A law simflar 
to Pnee-Anderson which would be applicable to the tone waste deanup industry wu mentioned 
u a potential solution. *nus solution would create three Ityen of protection in the event of 
liability: the insurance layer, the owner/operator layer, and the government Ij^r. 

3. Near and Long Term Enviromiieatal Restoratloa Contracting Strategies. 

Each of the scrvi« represenudves made a short presentadoo on environmental restoration 
contracting strategics. Described were current efforts, current problems, and actions being taken 
to clean up identified hazardous waste sites. 

4. The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks and 
Potential Liabilities of DOD*s Ettvironmental Contractors. 

The topic leader from the insurance industry indicated that there were considerable problems with 
the issuance^ of corporate surety bonds. Contractors must post a surety bond for Federal wc .“k 
under the Miller Act. At this time, there are few bonds available for work on hazardous waste sites. 

The topic leader described the problems of issuing bonds for such Surety bonds are 

underwnnen only to cover the performance of a contractor and the payment of suppliers for 
construction work. They are wntten based on the quality of the contractor (ability to do good work, 
quality of people on site, equipment, how well the contractor has done on simflar efforts, and the 
availability of contraaor finances to fulfill the contract requirements). Underwriters normally 
develop a long-standing relationship with the contractor. Liability from third party suits U not 
normally considered (this is normally covered by commerdal general liability insurance). RecenUy, 
however, surety bond issuers have come under attack in the court room because they are the only 
•deep pocket- remaining in a law suit (RACs are normally people rich, but asset limited). 

'inhere has been a lack of indemnification for surety bond issuers for hazardous waste site work. 
Anyone involved in hazardous waste site work (including the surety bond underwriters who are only 
covering contractor performance and supply payments) have been found to be liable. If the RAC 
defaults on such work, the surety principal would be required to hire a completing contractor and, 
oonsequenUy. may be construed to have contracted for the removal of hazardous waste and 
subjected itself to liability. 


Another issue with hazardous waste site bontfing is the bond termmitioQ date. Normally a bond 
is terminated when all work has been satisfactorily accomplished on a project. Due the pralriUty 
of long lime p«ri<^ associated with hazardous waste site deanup action finduding the prospect 
of having to reinitiate work), the bonding company may be required to pay daims long after work 
has been completed on a project. 
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5, Further Discussion on IndusCiys Liability Concerns with RepiH to DOD Cnvironmentai 
Restoration Work and Potential Solutions to Address These Concerns. 

A DOD representative led this topic to generate hirther discussion on the key issues and to explore 
potential solutions to these issues. The topic leader indicated that DOD was lookinf for soludoru 
that would result in good (technical and timely) cleanups of its hazardous wute sites, at a good 
price, and maintain a good contractor base which earns a fair profit and is a viable community. Ihe 
RAC represenutives indicated that this would be possible if there was equitable risk sharing 
between the RACs and the DOD. 

It was suggested that vaiuv«ngineering clauses in contracts be utilized Some contracton indicated 
that this effort doesn’t work very well, due to lack of tuneliness in the government's response. This 
lack of draetiness causes contractors to stop trying. A DOD representative indicated that in 
situations in which a technologjr is approved in the ROD, there is reluctance to consider value- 
engineering proposals because it may mean reopening the ROD. A Navy representative in^cated 
that his service welcomes value-engineering. The services indicated that when they become aware 
of roadblocks, they would take action to eliminate them. 

A question was raised whether the RACs normally revalidated the remedial investiption/feasibflity 
study (RI/FS) when contracted to perform remedial design/remedial action (RD^RA). The RACs 
agreed that they would revalidate the dau obuined by another contractor. The degree of 
revalidation would depend upon the contractor who performed the Rl/FS. Such revalidation could 
cost up to 20 percent of the RD/RA efibit. 

The Navy's Comprehensive Long Term Environmental Action, Navy (CLEAN) contract was 
discussed. The RACs were asked why they bid on these contracts since they £d not know the 
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of 
CLEAN was a plus. They remarked that they would be better able to define the work and get a 
good price to perform a full scope of each task. As long as the deanup effort was on the base, the 
possibility of third party liability was low. The doser to the site boundaries, the greater the risk 
assodaicd with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate 
the risk for each task. Only one percent of the projects in a CLEAN contraa are antidpated as 
being a problem. 

In a discussion of contracting strategies versus risk, the RAC represenutives indicated that third 
party liability is independent of the contract type. They did not look at fixed price contracts in the 
environmental area because there are too many unknowns and too much time and effort is spent 
in contract modifications. They wanted to be able to address, in the contract, the care to be t^en 
in determining the risk of the project. 

The RAC represenutives were asked, what percentage of contracts are high risk? The response 
was, that a large percentage of environmentaJ effort requires third party liability and therefore, is 
a high risk. One company represenutive indicated that his company wiD not perform any work 
without some form of indemnificatioa. Defense costs for liability suhx axe the big problem. There 
is no method of predetermining bow juries will apportion costs. 

The RAC represenutives reiterated that they have the ability to negotiate risks for commercial 
projects. That ability does not currently exist in dealing with the DOD. They also indicated that 
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The discussion continued with the RAC representatives indicating that a negligence standard exisa 
in CERCLA, and they want a similar law modi6cation for state laws and the Resource Conser- 
vation and Realty Act (RCRA). They do not desire strict liabQity to apply to them The 
overriding issue is that the RACi are concerned that they must assume responsibility for what they 
did not initially cause. The responsibility should be adjudged to the people who put the wasted 
the land. 

The DOD topic leader asked what the DOD could do to help the contractors. There were four 
areas of potential change: the law, which would be most difficult to change; the regulations fDOD 
indicated that they would work with the EPA to determine how the regulations might be changed)* 
policy; and the FAR/contract (DOD indicated that they could directly impact these' last two^ju 
and achieve the quickest resulu). 

Indemnification of contractors is now addressed in Public Law (PT.) 85-S)4 and FAR 52-22S.7. 
Under PX. 85-504, the contractor must identify the nature of the risk and then the Contracting 
Officer must raise the issue to the service Secretary for authorization. To support indemm'ficatioo 
of contractors for environment mks would make each service’s effort unique. The FAR dause is 
based on radioactive materia] risks and cxdudes construction. A change to the FAR appears to 
be appropriate, but it would have to be based on a change in the law. DOD representatives 
considered that such a change might be accomplished as a part of the Defense Reauthorization Act 

The following potential solutions were identified for evaluation by DOD in response to the issues 
raised by the RAC representatives regarding their risks: 

a. Change the laws so that the RACs are excluded as a PRP, This would resolve the 
Federal issue, but would not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28-311.2) which would extend the applicability 
of indemnification to contractor work done as a pan of the Defense Environmental Restora- 
tion Program. This would make the Federal government the defendant and the contractor 
liable to the government. (This may require a law change to accomplish.) 

c. Limit the statute of limitations for contractors on environmental cleanup projects (after 
the statute of limitations, the government assumes full liabaity) and limit the contractor's 
liabUity for a project (similar to the limit for oil spflls csublished in the Oil Pollution Act of 
1990). 

d. Limit the contractor's liabUity to that resulting from their negligence. 

c. Negotiate the risks of a projcA with the contractor and determine an equitable 
distribution of the risk between the contractor and the goverament as a part of the contract. 

f. The DOD should specify standards of practice for a project to which the contractor 
must oorapiy. 

g, A procedure for working out changes as a result of unknown oonditiooi needs to be 
developed. Cost reimbursable contracting and incentive cost and scheduling were suggestetL 
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March 28, 1991 


Joseph C. Dobes 

Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 

2611 Jefferson Davis Highway, Suite 3000 
Arlington, Virginia 22202 

Re: Minutes of the Society of American Military 

Engineers January Conference 


Dear Mr. Dobes: 

Thank you for sending the draft minutes from the 
January 30-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke . 


However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
specifically included in some of the comments. 

For example, recommendation "e" states that "The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable." This is an instance where the 
RAC's surety should specifically be included in the 
recommendation. Just such a provision is part of the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety . 


The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties' ability to underwrite 
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bonds for these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows 
(underlined portion is the proposed amendment) : 

a. Change the laws so that the RACs and 
their sureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228,7 (and possibly FAR 28- 
311.2) which would extend the applicability 
of indemnification to contractor and surety 
work dons as a part of the Defense 
Environmental Restoration ProgrM. This 
would make the Federal government the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c- Limit the statute of limitations for 
contractors and_jtheir sureties on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's an<l_suretv * s liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990) . 

d. Limit the contractor's and surety's 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and surety who takes over for a 
contractor and determine an equitedsle 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract. 

f. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply. 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 
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These minor changes in the recommendations and 
potential solutions would express the necessity of protecting the 
surety of a response action contractor to the same extent as the 
contractor. Without ^is equity, it is most likely that bonds 
vill continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

Thank you for allowing us to submit these follow*up 
comments. Please let me know if there is anything else which I 
can do to assist you in putting together the final version of the 
minutes. 


Very truly yours. 



Lynn M. Schubert 
Senior Counsel 


LMS/ 1ms/ j dl tr . sam 


cc: Captain James A, Rispoli 

Ms. Susan Sarason 
Craig A. Barrington, Esquire 
Ms, Martha R. Hamby 
James L. Kimble, Esquire 
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1. SUMMARY 


The EPA and the U.S. Aray Corps of Engines rs (*Corps*) have experienced 
difficulties In contrectlng Hezerdous end Toxic Vests (HIV) cleenup projects. 
The HTU cleenup Industry hes expressed concern thet It could not obteln surety 
bonds required es e prerequisite for conpetlng for reaedlel ectlon 
construction projects. It ves reported thet Treesury Depertaent listed 
corporete sureties, which provide the guerentee bonds for Covemiient projects, 
bed lisposed stringent llaltetlons on the provision of perforaence bonds which 
assure the govemaent thet the cleenup project will be coapleted. 

Essentfelly, the bonds guerentee thet the surety will either coaplete 
perforaence or pey the Govemaent Its costs essocleted with coapletlng the 
project to the Halt of the penel eaount of the bond. Verlous contrectlng 
Indiistry firms stated thet they have not been able to secure bonding for some 
projects. Those thet have obtained bonds had a difficult tlae doing so, end 
soae firms thet had obtained bonds for previous projects were unable to obtain 
bonds for a subsequent project. The sxirety Industry Indicated Its reluctance 
to guarantee perforaence on HTW projects prlaarlly becaxise of Its concern for 
possible long-term liability exposure and changing state-of-the-art design 
requirements associated with such actions. 

The EPA and the Corps commissioned the Institute for Vater Resources to 
gather Information on the subject; to analyze the data to determine the extent 
of the existing bonding problems; and to offer recoannendatlons which could be 
implemented in an effort to alleviate problems noted. A survey was conducted 
of Corps district offices, the HTV cleanup Industry, surety firms, and trade 
associations , to determine the extent and nature of the problem. A few survey 
activities extended to EPA end state offices Involved In HTW work. 

The study examined 24 ongoing remedial ectlon end completed Corps HTW 
construction contracts. Statistics were gathered from actual Corps records on 
the contractors and sureties that participated In these contracts. In 
addition, a sample of the universe of HTV contractors and sureties was 
Interviewed along with Industry association representatives . The responses to 
these Interviews appear later In this paper. They were analyzed to arrive at 
conclusions concerning Industry views and perceptions of the surety problem. 



will b« lstu«d on tho Approprloto faecors to bo tokon Into conoldorotlon in 
accomplloMns thli analytlo. 

. Analysis of the option of dividing the project Into work eleaents with 
an appropriate level of bonding In each, 

- Clarify the govemBent's policy on Indeanlflcatlon of contractors and 

auretles - 

To the extent of Its authority, each govemaent agency will define Ite 
specific responsibility for the risk aspect of the cleanup project where 
appropriate (e.g. accept responsibility for perfomance specifications) . 

. The govemaent will specifically accept the responsibility for project 
design where the perfomance specifications have been net. 

The thrust of this study was specifically centered on the bonding Issue. 
While the stated problea of aany of the respondents was bonding, the 
underlying Issue Is the uncertainty about risk In general as It applies to the 
HTV Cleanup prograa. There is uncertainty by sureties and contractors 
concerning risk and liability. Surety bonds for perfomance, liability 
Insurance and indemnification questions are closely related and difficult to 
separate when dealing with HTW risk questions. 

There are two categories of options available to address these solutions. 
First, short tern steps can be taken internally by the" Corps and EPA that 
involve revising Internal agency procedures to alleviate the contracting 
problem. Changes to government-wide construction procurement regulations, 
a g standard bond forms, should be pursued with the FAR Council. Finally, 
longer tarn actions could be carried out which concentrate on potential 

revisions to the liability and indemnification provisions In the 
•uperfund statute . 
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Resources (IWR), a Corp* reaearch agency locaced at Fort Belvolr. VA. was 
aalactad to do the atudy. The study was Initiated In late Noveaber 1989. IWR 
conducted a seriei of personal and telephone Intervlevs of HTtf industry 
contractors, as veil as HTV Industry associations. In addition, personnel 
froB Insurance and surety Industry flrw, surety associations . states. EPA, 
and the Corps were Interviewed about the Issue. A listing of the interviewees 
appears In Appendix A. 

The interviewees were questioned regarding difficulties experienced in the 
HTV bonding area. They were also asked for their views on the nature and 
Magnitude of any bonding probleas and requested to provide suggestions on 
actions that could be taken to rectify the situation. IWR also gathered 
references, such as seainar papers, letters of concern to various agencies, 
testiaony before Congress, govemisent forms and regulations, and other 
relevant docuoents. A body of background aaterial concerning the problem was 
assembled. The study also collected information concerning contracting for HTV 
cleanup, in particular information regarding the difficulties in the 
acquisition of surety bonds by contractors. 
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Table 1 

STATUTES AND REGULATIOHS PERTAINING TQ HT W CONTRACTING 
DESCRIPTION 


Miller Act 
Construction 
Contract Bonding 
Raquircaent 


Requires Federal agencies awarding construction 
contracts to utilize payment bonds to assure that 
the prime contractor pays his subcontractors and 
performance bonds to guarantee completion of work in 
accordance with the contract specifications . 


McNaaara>0 'tiara 
Service Contract 
Act (SCA) 

Davis ‘Bacon Act 
(DBA) 


Comprehensive 
Environmental Res- 
ponse , Compensation 
and Liability Act 
(CERCLA) . as amen- 
ded by Superfund 
Amendments & 
Reauthorization Act 
(SARA) 

Federal Acquisition 
Regulation (FAR) 


Defines the types of activity classified as service 
contracts for the purposes of Federal government 
procurement . 

Applies to all Federally fxinded construction projects. 
Designates the Secretary of Labor as the sole 
authority on the classification of wage rates for 
construction projects. 

CERCLA enacted to eliminate past contamination caxised 
by hazardous substances pollutants or contaminants 
released into the environment. Authorizes EPA to 
recover cleanup costs. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davis-Bacon wage rates for construction projects 
funded under section 9604(G) of CERCLA. 


Pursuant to the requirements of Public Law 93-400 
as amended by Public Law 96-83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 


The procedure for obtaining performance and payment bonds from Individual 
or corporate sureties for HTV cleanup contracts is incomplete without 
examining the background of the bonding requirement. The 1935 Miller Act 
specified that all construction contracts by the Federal Government would be 
covered by performance and payment bonds. The purpose of the performance bond 
is to Insure that the project Is completed In the event that the original 
contractor defaults. 


The requirement for performance bonds varies with each project and is 
affected by the type of project being undertaken. A bond is required by the 
Miller Act on all fixed-price construction contracts over $25,000. but must be 
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Che project. The Corpe of Engineers is very sensitive to avoiding disputes 
with DOL arising froa failure to use construction wage rates. EPA Is equally 
concerned chat the proper rate be used by the Corps. 

1. Miller Act Construction Contract Bondi ng Reoulr<>iitAnrc In order to 
fully address the perforaance bonding requirement and its relationship to the 
contracting Industry, we must first exaoine the Miller Act. The Miller Act 
requires perforaance and payment bonds for any contract over $25,000 for the 
•construction, alteration or repair of any public building or public work*. 

P&P bonds are required on all FFP construction contracts and/or delivery 
orders over $25,000. The percentage needed for perforaance bonds is flexible. 
However, these bonds are not necessary for cost reimbursement contracts and/or 
delivery orders. The level of bonding required Is determined by the 
Contracting Officer based on the level of risk associated with the project and 
the resulting need to protect the Government's interest. The performance bond 
guarantees the Government that the building or work will be completed in 
accordance with the terms and conditions of the contract or the Government 
will be compensated. The payment bond guarantees that subcontractors and 
suppliers of the prime contractor will be paid for their work. Performance 
and payment bonds are usually issued by the same surety for a particular 
project. These bonds protect against contractor non-performance. They are 
not Intended as insurance for contractor actions which may prompt third party 
liability suits, or as a substitute for pollution or any other type of 
Insurance. A third bond, generally required by agency or acquisition 
regulations where the contract solicitation Is a formally advertised sealed 
bid, la the bid bond. The bid bond protects the Government by providing a 
penal amount chat will be forfeited by the surety of the lowest responsible 
bidder if Che bidder falls Co accept the award or to provide the required 
performance and payment bonds after award has been made. Bid bonds generally 
are provided by the same surety that provides the performance and payment 
bonds for a particular contract. The surety's decision to Issue the bonds 
appears to be controlled by the contractors bonding capacity and its analysis 
of the risk associated with each particular contract. Hence, it would seem 
that difficulties reported in contractors' ability to acquire bid bonds are In 
fact directly connected to the same factors causing those contractors 
inability to acquire performance bonds. 
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Inasouch as the scope of possible service concrscts is extensive, section 
7 of the Act lists specific contrscts outside the Act. Included saong these 
exeaptlons sre contrscts for "construction, slterstlon snd/or repslr, 
including pslnting, or decorsting of public buildings or public vorks." While 
OOL's regulstlons (29 CFR A. 130) contsln s nuaber of lllustrstlve service 
contrscts, none of those listed relste specif Icslly to envlronisentsl 
restorstlon (HTV) projects. 

The ppinclpsl purpose eisphssls is key Inssauch ss s contrsct nsy be 
prlnclpslly for services, but asy st the ssiie tlise Involve aore then 
<ngidentii l construction. 

Existing DOL regulstlons do not define incldentsl construction. Guidance 
on this issue, however, asy be derived froa sdvlsory aemorands Issued by the 
DOL's wage end hour sdalnlstrstlon relating to construction projects comprised 
of different categories or schedules (building, heavy, highway and 
residential). As a general rule, DOL advises contracting officers to 
Incorporate a separate schedule when such work is acre than Incidental to the 
or predoalnant schedule. "Incidental” Is here defined as less chan 
20% of the overall project coat. DOL notes that 20% Is a rough guide. 

Inasmuch as items of work of a different category may be sufficiently 
substantial to warrant separate schedules even though these items of work do 
not specifically amount to 20% of the total project cost. This same rationale 
asy apply contracts involving services and construction. 

Under such circumstances, both the SCA and the Davis^Bacon Act (see below) 
asy apply* this regard FAR 22.402(b)(1) prescribes that the DBA will apply 
when: 

a. The construction Is to be performed on a public building or work. 

b. The contract contains specific requirements for a substantial 
amount of construction work exceeding the monetary threshold for application 
of the DBA. The tern substantial defines the type and quantity of the 

coos true tlon work and not merely the total value of the construction work as 
comp^*^ with the taial contract value. 
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chese activities standing alone aay be properly characterized as construction* 
alteration or repair of a public vork. 


Section 9604(G) of CERCLA also specifically stipulates the wage rates to 
be paid on Response Action Construction projects are to be as detemined by 
the Secretary of Labor in accordance with the Davis-Eacon Act as follows: 


"Sect. 9604(g)(1) All laborers and aechanics enployed by contractors 
or subcontractors in the perfonance of construction, repair, or 
alteration work funded in whole or in part under this section shall be 
paid wages at rates not less than those prevailing on projects of a 
character similar in the locality as determined by the Secretary of 
Labor in accordance with the Davis -Bacon Act. The President shall not 
approve any such funding without first obtaining adequate assurance 
that required labor standards will be maintained upon the construction 
work. 

(2)The Secretary of Labor shall have, with respect to the labor 
standards specified in paragraph (1) , the authority and functions set 
forth in Reorganization Plan Humbered 14 of 1950 (15 F.R. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code." 


b. The essential point of the foregoing discussion of the Service 
Contract and Davis -Bacon Acts is that although the public policy objective 
(labor standard protection) of the statutes are similar, there are significant 
differences between the two which affect the cost of doing business. Clearly, 
the DOL's authority to require contracting agencies to retroactively modify 
contracts to add one set of wage rate provisions and/or delete another, will 
have consequences for project costs. In view of DOL*s authority to issue 
determinations as to what comprises "construction" for purposes of the DBA, 
there may also be consequences for the coverage and extent of the bonds 
required under the Killer Act. 

4 , SunerfuTid Statute . Inasmuch as considerable concern was expressed by 
the surety Industry regarding its potential for liability arising from bonding 
of HTV projects, a brief discussion of the superfund statute is included in 
this section. The Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (P.L. 96 -510) (CERCLA) , commonly referred to as the 
Super f\ind law, authorized $1.6 billion to clean up abandoned dximp sites. The 
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p«rfor»Anc« default on the seae bail* aa such Indemnification vould be offered 
to any remedial action contrector provided the surety assuaes substantially 
the sane role as the original contractor. Some corporate sureties point to 
this liability potential as the basis for their refusal or reluctance to 
actively provide bonding for HTtf work. These sureties urge that It be made 
clear that the surety performance bond Is a guarantee of performance only and 
In no way Is Intended to serve as Insurance for potential third party 
liability suits. Likewise, they urge that the application of the Section 119 
Indemnification to the corporate surety Involved In a HTW project be 
clarified. 

5 ^ pgderal Acquisition Re gulation. HTW contracts, like other Federal 
government procurement procedures, are controlled by the Federal Acquisition 
Regulation (FAR) . The Federal Acquisition Regulation provides uniform 
policies and procedures for all Federal executive agencies. These policies 
end procedures define construction and other government procurement 
activities. In addition, they specifically define contracting Instruments 
such as performance and payment bonds (see Appendix B) . The development of 
the FAR Is in accordance with the requirements of the Office of Federal 
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83 
and OFPP Policy Letter 85-1, Federal Acquisition Regulation System, dated 
August 18, 1985. The FAR is prepared, Issued, and maintained, and the FAR 
system Is prescribed Jointly by the Secretary of Defense, the Administrator of 
General Services Administration (GSA) and the Administrator of the National 
Aeronautics and Space Administration (NASA) . These agency heads rely on the 
coordinated action of two councils, the Defense Acquisition Regulatory Council 
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 
perform this function. Agency heads are authorlted to Independently Issue 
agency acquisition regulations provided such regulations Implement or 
supplement the FAR. 


By definition, the term -acquisition* refers to acquiring by contract with 
appropriated funds supplies or services (Including construction) by and for 
the use of the Federal government through purchase or lease -- whether the 
services or supplies are already In existence or must be created or developed, 
demonstrated, and evaluated. Acquisition begins at the point when agency 
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Bid Information 

Bid Open 
Date 

Project 

Size 

Project 

Date 

Award Amount/ 
Cov. Estimate 

lA 

IB 

IC 

High Bid/ 
Low Bid 

2A 

2B 

2C 

Number of Bids 

3A 

3B 

3C 


2. Analysis and Findings. 

a. Ratio of Award Price to Coyernnent Estimate . Chart lA illustrates 
the trend in the ratio of award price to the govemnent estinate over Che 
study period from 1987 to 1989, The ratio of award amount to govemnent 
estimate rose from .8 to 1,2. In addition, the ratio of award amount to 
government estimate tended to increase with the size of the project, as shown 
in chart IB, The type of remedy that was utilized also affected Che 
award/escimate ratio. Award ratios of 1.3 were observed for the waste 
containment projects, on Che average, as opposed to .85 on the other extreme 
for alternative water supply projects as displayed in chart 1C. The remainder 
of the projects were around the 1.0 area. The conclusion drawn from this 
information is that there is a tendency for large projects to run at a higher 
ratio of award/estimate and through time. This tends to lend credence to the 
fact chat there is a tight market for HTW contracts. 

b. High to Low Bid Ratio . An analysis of the contract data indicated 
that out of the 24 projects four contracts involved situations where the 
initial bid winner was not awarded the bid due to inability to secure bonding. 
These four contracts totaled about $31 million. $3.9 million additional costs 
were incurred because of the necessity to utilize the next lowest bidder. 

This was an average of a 14% increase in costs for the four contracts. The 
ratio of high bids to low bids has been found to drop from around 2 to 1 in 
1987 to 1.3 to 1 in 1989 as Illustrated in chart 2A. The range of bids also 
tends Co decrease with Che size of the project. Chart 2B shows this tendency. 
The high- low bid ratio also varies by the type of project. The collection and 
disposal of waste products has a large variation in the ratio of the bids 
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flr*t ph«ie. 

»f bond .greoaenti for tho two project pha.e. and the 

"':r”uiVnmti:n t^at liability 1. cov.r.d by the p.rfor-anc. bond 
mod the tlae Halt* of lleblllcy. 

froa 60 to 18 aontha. 

r.. , t*« surety the right to choose the option of whether to coaplete the 

S"j«« o’”*^*^* contractor defaults on the perforaanc. 

bond. 

TAOuireaents for the surety to obtain Indeanl float Ion In case 
contractor default and the surety assuming project completion. 

d. p,...lhution <r f »TU Contracts. There Is considerable variation In 
Che distribution of contr.cts ««.ng HTV contractors. In the Kansas City 
District about 400 flras are on the bidders' .ailing list for all 
construction. Including KIV contracts. In 1987 through d«.uary 1990. 24 
contrsctors coapeted In the HTV prograa. and 14 received contracts. According 
to Corps District personnel, the saae few coapanles continually appear In t e 
final bidders' Uses for HTV contracts. 

Charts 5 and 6 list the contractors that have worked on Corps HTV 
construction projects and their aarket share of the total coapeted Corps HIV 
outlay or activity. Five contractors. Individually or In partnerships, have 
received 78% of the HTV contract dollars (Chart 5). Five of the 14 flnss 
obtained about 58% of all the projects (Chart 6). The flras receiving awards 
are for the ao.t part, large flras with erperlence In waste handling In 
genlral They are not the only flras with the qualification* and credentials 
to do the work, nor are they the only flr« that have axpr.ss.d Interest In 
the hazardous and toxic waste projects. There are .any contractors Interests 
1 „ participating In these projects. There appesrs to be l.gltlaate concern 
that contracting lapedlaents. such as bonding, night lessen further the 
Covemaenfs ability to expand contractor participation. Contracting 
iMpedl-ents «*«t be carefully considered as to their relative significance. 
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TABLE 2B 


CORPS HTV CONTRACTS 

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE 
NUMBER OF BIDS PER PROJECT 


BID 

DATE 

ST PROJECT NAME 

PROGRAM 

GOVT 

BST 

award award AMT 
AMT /GOVT EST 

NO. 

BIDS 

6/04/87 

PA LackavannA Refuse 

SF 

23.0 

15.9 

0 7 

7 

3/23/88 

MA Nyanza Chealcal Waste Duap 

SF 

13.0 

8.6 

0.7 

X3 

5/17/88 

MA diaries George Landfill 

SF 

15.0 

15.6 

1 0 

g 

6/07/88 

NJ Lang Property 

SF 

4.1 

3.6 

0.9 

g 

6/07/88 

NJ Metaltec Aerosystens 

SF 

3.5 

3.4 

1.0 

5 

8/02/88 

OH Nev Lyne Landfill 

SF 

12.0 

13.7 

1.1 

5 

10/06/88 

PA Bruin Lagoon 

SF 

5.0 

4.0 

0.8 

5 

10/12/88 

PA Heleva Landfill 

SF 

4.7 

5.4 

1.1 

3 

10/18/88 

IN Lake Sandy Jo 

SF 

2.3 

2.4 

1.0 

3 

11/16/88 

NJ Bog Creek Fara 

SF 

14.0 

14.0 

1.0 

4 

12/06/88 

CA Del Norte Pesticide Storage 

SF 

1.3 

1.2 

0.9 

11 

2/02/89 

NJ Bridgeport Rental/Oil Svcs. 

SF 

42.0 

52,5 

1.3 

5 

3/28/89 

NJ Caldvell Truck Co. 

SF 

0.2 

0,2 

0.8 

9 

6/22/89 

NH Llparl Landfill on-site 

SF 

21.0 

15.8 

0.8 

4 

7/11/89 

MD Kane & Loabard St. Druas 

SF 

4.0 

4.5 

1.1 

1 

7/24/89 

NT Wide Beach Developaent 

SF 

15.6 

15.6 

1.0 

2 

8/01/89 

KS Cherokee County Storage Tanks 

SF 

0.7 

0.6 

0.9 

2 

8/01/89 

DE Delaware Sand/Crave 1 Landfill 

SF 

1.2 

1.5 

1.3 

3 

8/02/89 

RI Western Sand & Gravel 

SF 

1.0 

0.9 

0.9 

9 

8/23/89 

HA Baird & McGuire 

SF 

9.6 

11.3 

1.2 

5 

8/31/89 

NJ Montclair W orange Sites 

SF 

0,2 

0.2 

1.0 

3 

9/06/89 

MD S.Md.Wood Treating 

SF 

2.0 

2.6 

1.3 

7 

9/19/89 

NJ Helen Kraaer Landfill 

SF 

36.0 

55.7 

1.5 

4 

9/19/89 

PA Moyers Landfill 

SF 

25.0 

28.0 

1.1 

4 



TOTAL: 

256.4 

277.2 

1.12 AVG. 


$ 1 , 000 , 000 « 

SF- SUPERFUND 
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CHART 5 CORPS HTW PROGRAM 
CONTRACTORS' SHARES (S2S0 MILUON TOTAU 



CONTRACTOR 


CHART 6 

CONTRACTORS’ SHARES (24 PROJECTS TOTAL) 
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CHART 7 CORPS HTW PROGRAM 1987-9 
SURETIES’ SHARES ($280 MILLION TOTAL) 



CHART 8 

SURETIES’ SHARES (24 PROJECTS TOTAL) 
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This had particular concern to contractors that had been awarded large, 
indefinite delivery contracts. They feared that sureties sight use the total 
contract saxiaun, rather than actual work orders issued, to coapute their bond 
capacity lisitation. 

Tables 2A*C illustrate the experience of the Onaha and Kansas City Corps 
districts. There were a saall nusber of bids received on several HTW 
projects. This low nuaber of bids is not necessarily due to the lack of 
interest in the projects. According to several HTV organizations interviewed, 
including the Hazardous Vastc Action Coalition, Environmental Business 
Association, Associated General Contractors, National Solid Waste Nanageaent 
Association and the Reaedlal Contractors Institute, the key factor 
contributing to lower coape tltion for soae HTW projects is the Inability of 
aany contractors to secure bonding. It should be noted that in many cases 
fines cannot obtain bonding despite a proven history of competence in doing 
such work, strong financial assets and profitability and sound leadership and 
experience in the fira. 

In soae cases it was reported by both contractors and government 
contracting agencies that projects have been delayed due to the shortage of 
contractors who can obtain bonding and related surety problems. Contracting 
representatives for both the Corps and the states advised that they have had 
administrative delays as a result of contractors not being able to obtain 
appropriate bonding. This additional work has resulted in the slippage of 
project schedules. 

The resulting shortage of qualified firms that are able to consistently 
arrange surety bonding may be reflected In higher costs to the government. 
Bonding's limitation on competition, with only four or five final bidders in 
many cases, may have resulted in higher contract bids than would otherwise be 
expected. Tables 2A and 2B illustrate the experience of two Corps districts 
in bid prices and mimber of bidders. 

Smaller contractors. In particular, may be screened out of the HTV cleanup 
program market due to their inability to secure surety bonding. Several 
contractors stated that they do not have the extensive financial equity 
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surtcy connwnlty. Bondlnj eoap«nl«t p«rc«lv« that tha stata of tachnology of 
tha mv claaniip procaaa la constantly chan^ln^ and vary aablguoua. It la thalr 
opinion that llttla la kno%m about tha adequacy of tha tachnology a 1 that 
concamln^ Inadlata or long-tan axparlanca. Tachnology nay avolva that 
randera tha praaant nethod Inadequate. Sureties are concerned that this nay 
leave tha da signer -builder potentially liable If tha present HTV legal cllaate 
contlxniaa. 


c. Surety fins have stated that tha present unfavorable legal 
anvlronnant. with widespread litigation and large awards, has aade Insurance 
coapanles very cautious about Insuring HTV projects. Although vocal In their 
assertions that they not be treated as a substitute for Insurance, they fear 
that by bonding such work they nay In the future be sought out based on a 
legal theory which would treat then as If they were Insurance. The cause for 
liability, such as the appearance of a disease 20 or nore years after exposure 
to toxic substances, leads to a very uncertain situation for sureties. 

d. According to the surety firms interviewed, toxic tort litigation 
features are an Important reason for their present reluctance to participate 
In the HTV cleanup field. In the toxic tort arena a very long tine period (10 
or 20 years) between exposure and development of Injury is typical. Unlike 
other prototypical Injury situations, toxic liability Involves long time 
periods’ between the alleged exposure and the discovery of damages. Since 
this litigation takes place in state courts, the Indemnification under SARA is 
not helpful, nor legally binding on the states. 

e. Insurance. The Hazardous Vaste Action Coalition, an organization 
comprised of technical consulting firms In the HTW field, along with Marsh and 
McLeoDan, a large Insurance broker, held a meeting In Washington. D.C. on 
September 13, 1989. In which a series of speakers outlined the Insurance and 
Indenlflcatlon problems confronting the contracting Industry. The collected 
papers of this meeting are entitled "Pollution Insurance/Indemnl fleet Ion 
Issues for Engineers In Hazardous Vaste Cleanup". The papers point out that 
the present Insurance coverage Is not adequate In many areas. They also 
express the Insurance Industry's concern that potential lltlgstlon 
uncercalntles play a major part In their decisions to forego providing 
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by the courts ss the Insurer of lest resort or e "deep pocket."* This 
unknown risk has led soae corporate sureties to forego involvenent in the HTW 
otfrkec. Surety bond producers that have made such a decision indicate that 
they would be sore likely to participate in the market If the applicability of 
SARA indemnification to the surety was clarified. Moreover, that the 
performance surety bond be clearly represented as being intended by the 
Govemnent solely as a guarantee of perfonunce by the contractor and not in 
anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater risk to Government. In response to claims by some 
contractor interests that bonding could be substantially reduced for certain 
categories of HTW work, surety sources stated that risks of non-performance 
increase if construction contracts are awarded either without surety bonds or 
with lower rated surety performance bonds. Surety officers contacted in the 
survey pointed out the trade-offs involved risks to the government if surety 
bonds were not used on projects that normally would be surety bonded. They 
emphasized that surety firms perform a valuable service for the government in 
screening out potential problem contractors from the pool of contractors 
competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 
perceived problems with the present SARA* Indemnity lav. There is 
dissatisfaction over the amount of indemnification coverage, as well as the 
extent of the coverage and even what events are indemnified. Sureties find 
that the definition of what is the maximum dollar coverage of the Indemnity is 
not specific. CERCLA sets the upper limit of the indemnification amount as 
the funding that is remaining in the Supcrfxmd account. However Section 119 
says "If sufficient funds are unavailable in the .. .Super fund. . . to make 
payments pursuant to such indemnification or if the fund is repeated. There 
are authorized to be appropriated such amounts as may be necessary to make 
such payments. Sureties and contractors are of the opinion that such 
limitation on indemnification may prove inadequate in the future if there are 
limited funds available in the Superfund account at the time indemnification 
requests ripen. The E?A is presently addressing the limit on indemnification 
problem in proposed draft guidelines for implementing Section 119 of SARA. 
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eoncluslv«, indlcAt* « p«tt«m of conpotltlon In th« flald that shova a 
llaltad availability of aligibla contractora. Tha axpandlng HTV elaanup 
requiraaent vill axacarbata thia aituation 

Ralatlonahip of or e^act type. Exaainacion of the relationahip of the 
ratio of award aaount to govemaent aatiaata ahowa that tha ratio is 
accaptabla, axcapt for contalnaant projacta where the ratio was 1.3 to 1. The 
largaat spread for tha variation of high and low bids was in tha projects 
involving collection and disposal of vaataa, 2.2 to 1, while the next greatest 
variation was for gas venting projects which ran 2 to 1. The heaviest 
coape tition was evidenced in the average nuaber of bids (7) received for waste 
containaent projects with the next highest nuaber (6.5) bids for alternate 
water supply projects. It is noted that the average nuaber of bids received 
for RFP's was only 3, coapared with nearly double that aaount for Invitations 
for bids. 

Contracto rs* prelect aarket shares. The shares of the HTW cleanup aarket 
(24 Corps projects) are heavily concentrated in a relatively saall nuaber of 
contractors. Chart 5 shows chat three finis or Joint partnerships have about 
60% of the dollar aarket of HTV projects and 5 of the IS firas have 
successfully bid for about 58% of the total nuaber of projects. The rest of 
the projects are being spread aaong the reaainder of contractors, some of 
which are quite large. While the total is still saall, the concentration of 
activity in a few firms tends to persist and is not assuring to those aspiring 
to participate in the program. 

Sureties* market shares . Surety bond providers are also uneqxially 
represented in the list of sureties shares of the project pie. Five sureties 
or surety combinations account for 83% of the project bond dollars and five 
sureties or combinations bonded 70% of the Corps 24 projects analyzed in the 
study. This illustrates the ease that few sureties are interssted in 
providing bonding for HTV projects. 

The foregoing experience presented in the contrseCing information from the 
Corps Kansas City and Omaha Districts reinforces the story presented by the 
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Uvl of rlik does not dlssppesr; It la nerely transferred fro* one entity of 
society to another. It la not reasonable to expect private Industry to 
voluntarily participate In a high risk enterprise unless a high prealua Is 
paid. Many govemaent prograas are structured to reduce this uncertainty In 
nev high tech and experlaental enterprises to a level that Is aanageable by 
the private sector. 

Indeanlf Icatlon, Insurance, bonding and contractual agreeaents are all 
aechanlsas to transfer risk. The present situation In the HTW cleanup area 
brings this aspect of risk, and vho oust assuae risks for the nation's 
cleanup. Into focus. There Is a need In the HTW prograa for the definition of 
the risk Involved and the asslgnaent of each risk to the proper entity. 
Guidelines are necessary to spell out and clarify the appropriate 
responsibilities that vlll be borne by govemoienc agencies and those that are 
within the purview of private enterprise. 

Indeanl fleet ion Is a tool that transfers the risks from private Industry 
to the govemaent. One problem with indeanl fleet Ion In HTW cleanups Is the 
uncertainty of coverage. It la not known at the tlae of bid openings whether 
coverage will be available to the contractor or the surety, and, If It Is, the 
aaxlauB amount of coverage is unknown. 

Another tool coamonly used to aanage uncertainty Is insurance. Insurance 
presently available to contractors Is Inadequate. The aaxlaua aaount 
available Is auch too low, the tlae period of coverage Is too Halted, and 
third parties are not covered. Thus, the transfer of risk to the Insurance 
industry Is quite Halted. 

The bonding process Is another way to transfer uncertainties from the 
govemaent. It Is a traditional way to transfer risk In the construction area 
where construction occurs over a long tlae period and cooaltaents aust be made 
for the entire project before the project can proceed. The traditional risk 
covered by construction perforaance bonds was that the project be coapleted as 
designed, that the contractor assumed responsibility during the construction 
period, the warranty and the latent defect period. Problems have arisen In 
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Industry fs«r». The underlying Industry concern Is risk to the contrsctor 
snd/or the surety. Fectors effecting risk Include: Indennl fleet Ion. 

Insurence end bonding. These risk fectors Influence one enother, e.g., if 
Indeanlflcetlon Is evelleble to the surety, then bonding aey be aore reedlly 
evelleble. No single ectlon will solve ell the bonding problems. Addltlonsl 
conclusions are listed below: 

The government must select the most appropriate acquisition strategy 
early in the solicitation process. Risk to sureties, contractors and the 
government should be considered in addition to other site requirements. 

- The government acquisition strategy should address the need to make an 
early decision whether to use a service or construction contract. In some 
cases, different contract types may be used for different project phases 
within the same contract. Miller Act. Davis -Bacon Act and Service Contract 
Act decisions should be made on their merits and without regard to bonding or 
cost implications. 

- Contracts should be structured, the type of contracts selected and 
bonding requirements established, to appropriately protect the government's 
Interests. These interests include: insuring that contractors capable of 
performing the contract remain eligible and that the selected contractor 
performs as promised. 

- HTV cleanup agencies should explicitly decide how much performance 
bonding is required and how that bonding should be structured. Normal 
practice is to require 100% performance bonding for construction contracts and 
zero bonding for service contracts, although the contracting officer can 
select other percentages. Ue need to assure that the amount selected is only 
that needed to protect government interests. 

- Sureties only want to assure that the remedial action contractor 
constructs what was required by the plans and specifications. They wish to 
avoid design/construct contracts or contracts containing major performance 
specifications. 

- There is a strong perception by the Industry that difficulties with 
bonds is limiting competition. RA contractors report that they have not bid 
projects due to unavailability of bonding. Sureties indicate that the risk Is 
too large. 


42 



V. OPTIONS EXAMINED 


A. INTRODUCTION 

Discus tloiu conducted during the study with industry, contrector, and 
(ovemaent personnel raised several possible alternatives that ai^t be taken 
to increase the availability of bonds to HTW construction contractors. These 
alternatives fall into tvo general categories as follows: 

O Hon -legislative Chany#* Internal Corps and EPA non-leglslatlve 
changes in procedures related to contracting strategy and 
iapleaentatlon of the authorities which each agency already possesses. 

® Lff E iiXRtWg Chgn g tg - includes revisions to regulations which guide 
each agency but which neither possesses the authority to revise 
independently; revisions to existing statutes so as to, (1) elialnate 
requlreaents that serve to lessen the corporate surety Industry's 
Interest in bonding of HTV projects and, (2) to clarify that 
perfonaance bonds are to be used only to assure that the contractor 
will coaplete all contractual requlreaents and are not a vehicle by 
which third party clalas may be satisfied. 

Of the options available to the govemaent to alleviate the bonding 
problea, aany are centered on the concept of aanageaent of risk by the 
govemaent. Financial and physical risk exist in the cleanup process and the 
govemaent needs to incorporate risk analysis into its planning process to 
examine the trade offs in costs and benefits of the transfers of these risks 
between govemaent and the private sector. In the case of bonding HTtf cleanup 
projects, the government aust examine the assxiaption of higher risks in non- 

contracts for HTU cleanup against the gains of more competition 
by the cleanup industry and the resultant lower prices for projects. 

It should be pointed out that the bonding cocasunity generally does perform 
a service for the Government contracting agency In making Its evaluation to 
* particular contractor. In making this decision, it carefully analyses 
the contractor's financial and technical coopetence to do the work as well as 
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CovemMnt. Thii ihould b« don« •«rly In the acquisition procaa* to asfuro 
that the coapetltlon banaflta that might be gained by auch effort can be fully 
aaxlalzed. The decision of whether to use a aervlce contract or a 
construction contract auat be Bade on their respective serlts and not on the 
Insets of securing performance bonding. A separate set of procedures Is 
required to establish the bonding requirement. 

In Baking this bonding determination It Is also Important to recognize 
chat the surety coaounlty's concern regarding the risk associated with HTV 
vork will probably lead to the surety not stepping forward to complete the 
project In the event of a contractor default. Consequently. It Is likely that 
Che Covertuaent will benefit only from the surety's providing the penal sum of 
Che perforaance bond. The Government probably will still need to reprocure 
Che work. Contractors pointed out that sureties were requiring substantial 
financial conmltaents from contractors as a prerequisite to providing bonding. 
This fact would tend to make the surety even more Inclined to buy Itself out 
rather than assume the greater risk burden associated with Its takeover of the 
defaulted contract. The reality then appears to be that the performance bond 
Is primarily protecting the Government's financial stake In the contract 
rather than its Interest In not having to deal with reprocurement upon 
default. 

In looking at the character of work to be performed under an HTW contract. 
It may well be that the nature of the work and the payment arrangements 
employed by the Government may provide a measure of protection In themselves 
Chat could warrant a lower bonding percentage. In the excavation situation, 
and even more so where we are dealing with Incineration service work, many of 
the payments to the contractor are subject to its performing satisfactorily. 

A default after partial performance requires that the Government procure 
another contractor to continue performance. This default situation, however. 
1* substantially different from that faced where we are dealing with a 
building construction project. In the former case, the work to be completed 
is relatively easy to determine. This Is In sharp contrast to the problem 
facing the Goverr»ent where multiple subcontractors and complex design 
requirements must be determined and taken Into consideration In a vertical 
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b. ftgqulre In creased Acoulaltlon Planning. Th« conCr«cClng proctta. 
including the bonding iasuet, should bo Intogracod Into o projoct acquisition 
plan. An analysis of the risk trado offs to tha Govomaont aay bo 
Incorporatod Into tho acquisition planning process for HTV projects. 

Pceaoncly tho Federal Governaont requires perforaance bonds to assure against 
the uncertainty of project non>perforaance on construction projects as 
■andatad by the Miller Act. The coat of this protection should approxiaate 
the cost of the potential non- perforaance risk in the long run. The trade 
offs of this risk Bay be exaained in the acquisition planning process for each 
project. The process vill analyze the benefits and costs of the Govemaent 
assualng slightly higher risks In project perforaance and the resultant 
benefits and costs of iaproving the coape t it Ive climate for HTV contracting 
and the consequent reduction In contract prices. This aay Involve the 
analysis of each phase of the cleanup and the appropriate level of bonding 
that would afford adequate protection for the Government's Interests and still 
encourage participation by the bonding industry. Careful exaaination of the 
contract alternatives, service contracts or construction contracts, should be 
carried out by an interdisciplinary team, *recoaaendlng* to the contracting 
officer, although final disposition will be made by the Department of Labor. 
Meetings are being planned for early suaoer 1990 between EPA, Corps and 
Department of Labor representatives to clarify the classification of 
construction and service contracts under the Davis -Bacon and Service contract 
Acts . 

Cost type contracts should be given careful consideration where there are 
gj^gnif leant technological unknowns associated with undertaking an HTU project. 
It is not in the program's interest for the contractor to be required to bear 
an inordinate share of the risk. Requiring fixed priced contracts under such 
conditions places both the contractor and surety in an unacceptable risk 
condition and would increase the cost to the government significantly. 

Multiple contracts are another action which could be considered by the 
Government during its acquisition planning to limit the risk potential for the 
bonding community. The approach would be to structure the contract 
requirements so as to limit or isolate the activity requiring a surety bond 


51 



plan vould placft an adalnlitrative burdan on cha projacc. If additional flraa 
partlclpata, Chora la a chanca of raducad projact coaca. 

2 . Clarify SuratY Liability. 

a. Background . Intarvlava conductad in tha couraa of the atudy vith 
concractora and auratiaa focuaad on the real concern in the auraty coonunity' 
regarding Che potential liability arising froa their villingnass to act as 
guarancora for HTV projacta. Thia is consistent vith tha aura ties* stand that 
they are bonding execution of plana and specs, not projact parfomanca. This 
la a perceived danger, not one based on any particular court ruling involving 
a surety guarantee situation. The perceived liability arises froa potential 
third party Injury claiaa and an ill -defined bond coverage coapletion period. 

The surety's concern for liability results froa the trend in cases arising 
froa the aonuaental asbestos litigations where the courts have sought soae 
deep pocket to coapensate the injured party. In soae cases, the courts have 
looked to insurance coapanles for such relief despite the insurance industry's 
disclaimer of any liability under their policies. The sureties view 
theaselves as aiallar to these situations, vith potential deep pockets from 
which Injured parties may seek relief. They recognize that they are not 
Insurers of such injury, but have little faith that the courts will take note 
of the distinction between insurer and guarantor if there is no other 
financially viable party against which a valid Judgement can be executed. 

The surety conounity, similar to the insurance indtistry, uses a secondary 
aarket to spread the risk associated with any particular bond arrangement. 
Thia secondary market has made it clear that it is not interested in sharing 
the risk associated with HTW projects. As a consequence, surety firms are 
more and more being called upon to undertake greater risk levels for s\ich 
work. The insurance industry responded to the loss of its secondary insurers 
by withdrawing completely from the pollution liability coverage market. The 
surety industry, although still maintaining a reduced presence, does have 
certain members of Its community which have followed the insurance industry 
lead and chosan to withdraw from providing bond coverage for auch work. 



c. guratv Ind^mlflcatton . Another concern that needs to be 

Is the extent of Indennl fleet ion, If any, that the surety would be 
entitled to as a result of providing bonding on the contract. Indennl fleet Ion 
for renedlal action contractors performing HTV work is permitted by 42 U.S.C. 
9619. provided that certain requirements are met. Sureties question the 
applicability of this indemnification to then. Since It has a major Impact on 
evaluation of the risk for bonding such work, clarification Is needed to 
allow the Industry to adequately quantify Its potential long-term risk. 

d. Define bond completion period . The government will define the 
point at which bond completion requirements have been fulfilled. This 
definition is within the authority of the procuring agencies. 

Recently, in reply to a surety's concern over its right to indemnification 
in the event of a default of the bonded contractor, EPA advised that the 
surety would be eligible for Indemnification If It elected to stand In the 
shoes of the defaulted contractor and complete performance of the remedial 
action. A final decision has not been made as to how this will apply to a 
surety that elects to take on responsibility for performance, but does so 
through its procuring another contractor. It Is clear that this Issue must be 
clarified with respect to the EPA superfund projects. 

3. Tndemnlflc etlon Guidelines.^ 

a. ^nf-kground . There Is no defined limit of coverage In EPA's 
interim guidance on indemnification that can be addressed with certainty by 
surety or contractor Interests In assessing their potential risk. Likewise, 
the requirements that will need to be met to become eligible for the 
indemnification are not completely clear with respect to the contractor. They 
are even more ambiguous regarding the surety. These unknowns appear to 
exacerbate an already bad situation and provide no incentive for Industry to 
aove forward and coMlt themselves and their assets to support the program. 

It is unclear from the data compiled In the study the effect that 

j^catlon of this issue will have on the surety and contractor community. 
DOD which has not provided indemnification, for its work, has been able to 
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haxardous and conplex, m^ny proJ«ct< us« proven •ngliM«rlns principle! vhlch 
h«v« a Ions history of use and acceptance. The excreae caution on the pert of 
Che aurecy industry* Halted nuaber of projects conatructed and reluctance of 
auretiaa to become involved in KTV projects* all aeah together to cause the 
surety to aasuae each HTV project is the saae despite the considerable 
variation in the types of projects. A nuaber of projects are vater supply 
construction alternatives that have no direct involveaenc with hazardous 
wastes. 


b. Outreach Proyraa . To overcoae this lack of understanding* the EPA 
and the Corps could sponsor outreach efforts aiaed at bringing both sureties 
and contractors together for purposes of discussing with industry technical 
aspects of different types of HTV projects. The agencies should also focus on 
tbe different site conditions and various contractual provisions that can 
distinguish one site froa another and the technical aspects of using state of 
the art technology. While not ellainating all iapediaents to surety 
involvement, this could go a long way toward lowering the surety industry's 
reticence to participate on some of the less complex projects. 

5. l^tait Ris k Potential. 

a. Background . Sureties expressed particular concern that the 
Government not package its procurements, as design>bulld contracts including 
the use of performance specifications. In these cases, the surety is 
concerned that Its risks are significantly enlarged froa the situation It 
faces where design has been completed and the contractor need only construct 
the designed project in order to satisfy performance. 

b. plarifv Contract Policy . The government should consider accepting 
design responsibility where performance specification requirements have been 
^ 1 ^ Performance specifications are used to some extend in all construction 
contracts. Incineration and ground water treatment contracta have a very 

performance apecifieatlon component and will remain that way. The 
govert»ent will contintia to allow contractors to propoaa the complex equipment 
needed to meet apecific aita treatment requlrementa. Once the contractor has 
demonstrated that the equipment meeta the parformsnea apecifieatlon, the 
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1. Incraaa* the covetege for Indeanlflcetlon. Expend the typee of 
coverege for lleblUty indeenlflcetlon end uke these evelleble to the eurety 

«s well ee the contractor. 

2 . Eeteblleh e dollar cep on HTW liability. 

3. Free.pt state levi covering strict lleblllty. and provide universal 
Indeuilty. 

4. A.end CERCIA and/or Miller Act to specify that the purpose of 
perfonsance bonds Is to assure the govenasent that the eontrector will 
complete all contractual requirements «>d obligations. Performance bonds 
shall not be a vehicle for third party liability claims. 


59 



EPA and Corp* r«pr«»entatlv6» should aesc vtth Department of Labor to 
clarify the contract requirements of the HTV program and the relationship of 
these to the: Hiller Act, Davis -Bacon Act and related regulations. 

A program of continuing revlev of contract actions will Insure continued 
competition In the contracting process. 

Emphasis should be placed on appropriate acquisition planning which takes 
Into consideration all factors that relate to the competitiveness of the 
contract sltxiatlon. 

2. Clarify Su rety Liability Under SARA 

EPA should move Immediately to clearly define the extent to which it will 
provide indemnification coverage to sureties on HTW projects. Extending 
indemnification by the Federal government to sureties should be explored when 
they fulfill these surety obligations by stepping In and completing the 
project for the defaulting contractor. Presently this area Is not well 
defined. EPA should also institute, In conjunction with the Corps, an effort 
to revise the present FAR performance bond form to deal with the concerns 
raised by sureties on potential for third party actions looking to the bond 
for Injury Judgement recovery. A task force composed of appropriate personnel 
from both agencies should be established to work on having this revision 
instituted for HTV projects. At the same time, each agency should require Its 
internal procurement elements to assure that wording Is Included In 
invitations and solicitations disclaiming any interest by the Government in 
having the performance bond being available to cover third party Injury 
claims. 

3. Indemnifi cation Guidelines. 

A new Indemnification clause will be Implemented by the Corps which will 
assure the indemnification of HTW contractors In the event that they are not 
able to secure adequate Insurance for firm fixed price contracts. The 
Indemnification will extend to third party liability by the surety. 

4. Communication with Industry. 
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subsCanClAlly reduce nany of the concerns of the surety Industry end 
contractor coanunlty In being Involved vlth Superfund reaedlal action work. 
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Appendix A: 

List of Contacts 


APPEHDIX A 


HIV BONDING STUDY 



List of Contacts 

Address 

Nan€ 

Organization 

John 

Stellar 

111. Dept land Pollution Ctrl 

Springfield 

Lynn 

Schubert 

American Ins. Assn 

Washington 

Brl«n 

Deery 

Assn. Genl. Contr/Amer 

Washington 

Scu^rt 

Blnstock 

Assn. Cenl. Contr/Amer. 

Washington 

D«v« 

Johnson 

Assn. Genl. Contr/Amer. 

Washington 

Jack 

Mahon 

CECC'C OCE 

Washington 

Gres 

Noonan 

CECC-C OCE 

Washington 

Chuck 

Schroer 

CEKP*C OCE 

Washington 

Valcer 

Norko 

CEMP-CP OCE 

Washington 

Sara 

Bunch 

CEMP-RS OCE 

Washington 

Jim 

Gibson 

CEMP-RS OCE 

Washington 

Paul 

Lancer 

CEMP^RS OCE 

Washington 

Noel 

Urban 

CEMP-RS OCE 

Washington 

Gene 

Jones 

CEMRD-CT 

Omaha 

Bruce 

Anderson 

CEKRD-OC 

Omaha 

Norm 

Spero 

CEMRD-OC 

Omaha 

August 

Spallo 

CEMRX-OC 

Kansas City 

Joan 

Chapman 

CEMRK-CT 

Kansas City 

Steven 

Switzer 

CEMRX-CT-K 

Kansas City 

Frank 

Bader 

CEMRK-ED-T 

Kansas City 

Lee 

Fuerst 

CEMRK-ED-T 

Kansas City 

Donald 

Robinson 

CEMRO-CT 

Omaha 

Cathy 

Vane eta 

CEMRO-CT 

Omaha 

Kirk 

Vllllaas 

CEMRO-CT 

Omaha 

Stanley 

Karlock 

CEMRO-ED-E 

Omaha 

Cary 

Hennlnger 

CEMRO-OC 

Kansas City 

Ann 

Urlghc 

CEMRO-OC 

Omaha 

Rick 

Heinz 

CEORD-RS 

Clncinattl 

Mary 

Melhom 

CEPR-ZA 

Washington 

George 

Vischman 

CEPR-ZA 

Washington 

Richard 

Corrigan 

CH2M Hill 

Vashlnton 

S. 

McCallle 

CH2M Hill 

Denver 

Jim 

Lane 

Corroon A Black 

Madison 

Peter 

Bond 

Davy Corp 

San Francisco 

Hike 

Yates 

Ebasco Constr. Inc. 

Lyndhurst 

Ullllam 

Bodle 

Environmental Bus. Assn. 

Washington 

Paul 

Nadeau 

EPA HQ 

Washington 

Tom 

Vhalen 

EPA HQ 

Washington 

Carl 

Edl\md 

EPA Reg Off 6 (Dallas) 

Dallas 

Tom 

Bosley 

Fidelity A Deposit Co. 

Baltimore 

John 

Herguth 

Foster Vheeler Corp. 

Clinton 

Terre 

Belt 

Hazardous Vasts Action Co 

Washington 

Joe 

Turner 

Huntington Diet. 

Huntington 

John 

Daniel 

IT Corp 

Washington 
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Appendix B: 

Sample Forms 



ORTIFian OP SUFFKIINa 

1 Hereby Certifr* Tbst the surety esmed herein is personally known to me: that, in my iud§jn«nt, said surety ta 
respensibU, and qualified to act as such; and that, to the best uf my knowledge, the facts stated by tud surety in ttw 
foregoing aftdavii are true. 

j 

1 ucM*rutt 

j 

OTfCiM tmi 


aOOMSS r S/rw«. C«y. Iwm. TAP C*di) 



INSTRUCTIONS 


I. This form shoH b« us«d wK«n«v«r SMr«H«s on 
bonds to b« oxocutod in connoction with Govommont 
controcH or* individuol tor*fi*s« os providod in gov- 
•ming regulations (sm 41 CHt 1-10.203, 1-16.801, 
101 -45- 3)- Thor* shell b* no doviotion from this form 
ot so outhoriisd 41 CFR 1—1.009. 
101-1.110). 

A corporation, portnorship, or othor businoss 
ossociotion or firm, oi such, will not b« occ*pt«d os a 
swroty, nor will a portnor b* acc*ptod os o surety for 
co-portn«rs or for o firm of which ho is o mombor. 
Stockholdon of o corporoto principol may bo occcoptod 
os surottos provided their quolificotions os such ore 
irsdepondent of their stockholdings therein. In orriv- 
ing at the net worth figure in Item 7 on the face of 
this offldovit on individual surety will not include any 
finonciol interest ho moy hove in the ossets of the 
principal on the bond which this offldovit supports. 

3. An Individual surety sholl bo o citizen of the 
United States, except that if the controct ond bond 
ore executed in ony foreign country, the Common, 
weohh of Puerto Rico, the Virgin Islonds, the Conol 
Zone, Guom, or ony other territory or possession of 
the United States, such surety need only be o perma> 


nent resident of the ploc* of execution of the controct 
ortd bond. 

4. The individuol surety shod show net worth in a 
sum not less thon the penolty of the bond by supply- 
ing the informotion required on the face hereof, 
under oath before o United States commissioner, o 
clerk of o United Stotes Court, or notory public, or 
some other officer hoving authority to odminister ooths 
generally. If the officer has on official seol, it shod 
be offixed, otherwise the proper certificote os to his 
officio! chorocter shall be furnished. 

5. The certificate of sufficiency shall be signed by 
on officer of o bonk or trust company, o judge or 
clerk of o court of record, o United States district ot< 
torney or commissioner, a postmaster, o collector or 
deputy collector of internal revenue, or ony other of- 
ficer of the United States acceptable to the deport* 
ment or estoblishment concerned. Further certiflcotet 
showing odditionol assets, or a new surety, may be 
required to assure protection of the Government's 
interest. Such certificotes must be bosed on the 
personal investigation of the certifying officer ot the 
hme of the making thereof, and not upor\ prior 
certifkohor^s. 


u.s. covxiQoaKr *xxktimc orricc : tyex o > toan s*cx 
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mmam 
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tNSTRuCTlONS 


1 Th*s form aurnori2«3 ♦or use wf^en a b>d guaranty is reauireo. 
Any deviation from tbiS form will require tfie nvritten aooroval of 
ir»e Administrator of General Services 

2 Insert the fuH legal name and busmess address of tne Princioai in 

space designated “Princioai ' or^ tne face of tne form An 
authorized oerson shall sign the borvj. Any oerson signing m a reo- 
resentative caoacitv leg., an attomey-m-facti m.uit fumisri evi- 
der^ce of authority if that reoresentative is not a member of me 
firm. ojrtnershiO. or (O't't venture, or an off-c-r of the coroora- 
tior^ involved 

3. The bond may e*press penal sum as a cercentjge of the bid 
price m these cases, the bond may state a r^a* •• --.m donar iim.ta- 
tion leg.. 20% of the bid once but the amount rx)t to exceed 
dollars) 

4 (al Coroorations executing the bond as sc'e''*s my$t appear on 
OeoanfT«nt of me Treasury's list of acoro.^eo sureties and 
must act within the limitation listed herein Where more man one 
oorp^ate surety is involved, their names and addresses shall appear 


in tne scaces iSuretv A, Surety B. etc ) headed CC-®C“-”'l 
SURETYuESi " In the space designated "SURETVi i£s, •*- 
face of me form, insert only the letter identificat-ori o* :~i i-'r* 

ibi Where individual sureties are involved, tvvo or mere 
sibie persons sriaii execute the bond A comoieted :a. • 
Individual Surety (Standard Form 28). for each .naivic^a. 
shall accomoany me bornj The Government mav 'eou.fe 
sureties to furnish additional substantiating informatiori conce"' '* : 
their financial capability 

5 Corporations executing the bory] shall affix tne<r :orLC'a*> 
seals Individuals snail execute the boryj opposite the wo'O C 'c: 
rate Seal and man affix an adhesive seal if e«e>:wteo n 

K*ew Hamoshire. or any omer lurisdiCtion requiring acnes<<e sei s 

6 Type the name and title of each pervm signing this ounc ^ 
space provided 

7 In its application to negotiated contracts, the te"“s t c ir'c 
' bidder ' shall include "proposaT' and "offeror" 
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INSTRUCTIONS 


1 Thii form .t »uthonz«d ter \jm in conr^aion with Gow«mriwit 
AfiY d®**®tioo ffotn ihif fom> w»ll fSQuirv Ih# wfttnn 
aoo'ovsi of m« /^miniitntor of GononI S«><cn. 

Z ifn«n thofuHte^Mhioindbu*in«i««'»*of ihoRnnctoai .n 
th« t py dM^'otad “Rnocioaf" on tha teca of tha term. An 
authoniation panon dxa« tf>a bond. Any parvn ngning « 
rvoroMoativ* opacsTY (a.g.. m «nomay-n-tea» m mt tem idi mn- 
OWK* of auihontv if that raproantativa d not a mampar of tha 
firm, partnortho. or |omt ^tura. or an ofticar of tha corpora- 
tion irwofvad. 


3 la) Corporttiona aaacubng tha bond « ma^atiai m«it aooaar on 
tha Oaoartmant of tf»a TraoWi lift of aoprpvad hiratias and 
rTK«t act within tha limitation tiftad tharam. Whara mora than ona 
corporata auratv «t invoNad. tf^r namat and addranaa dtaii aooaar 
somom (S^aatv A. Suraty B. ate.) haadad “CORPORATE 


SVJRETVMESI" In tha «aca Oasignatad "SURETy|iES> " on m« 
faca of tha form inavt only tlM lattar teantifieation of tha surttici 

(b) Whara ndividud auratMi ara imiofvad. two or mor« rtuon- 
obta oanora asacuta bond. A comoiatad Atfidavii of 
tndfviduai Suraty (Standard Porm 28). ter aatfi individual airaiy. 
shall accompariy tha borsd. Tha Govammant may raquira thtsi 
suratiai to fxjmah addioonal lubatantiaong mtormation concvrunQ 
thair finanoal cao^iitv. 

4 Corporatiora asaoutir^ tfia bond dtell affii thair coroorart 
saaii. indivaivufi tfiail axaouta tfta borte ooooaiti tha word ' Coroo* 
rata Saai*’. and Mli affix an adh^va am if txacutad m Mama. 
Naw HamotfMra. or any othv jurtadicbon raquinr^g adhasna mh 

5. Typa tha nama arte bda of paraon thn bond n ma 

loaoi provtead. 
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j This tofi-" tne o< uef^sons Si-cn'v:nq laoo^ a"'o 

i''aie'*ai, -s useo wn^h a ;:av'^eht tx>n<j is feo-.Mfeo ..hoe' the 
of August 24. 1935. 49 Stai 793 (4Q u S C 270 a-270e( A'>v 

.i«viation frof^ i ''<4 lo^”h wviii ^eQuife the woneh acr'Ovat o* t*'o 
Aom,ni$trato» General Services 

2 Insert me loH legal name and business adO'“^< •• ocil^i .n 

the soace designated “Prtncioar' on me *a - •• me ’orr. in 
authorised Oerson shall Sign me bond A;-, ••»:.on s<gninQ .n a 

reoresentative caoaciiv le g . an attorney <n : — wst Virnish ev 
dence ot aothoritv mat reoreseni^tiye s oer o< me 

firm oartnerShiD. Or (Oini venture. Of an * ’'"r COrt'Ora 

tiQn involved 

3 lal Coroorat'Ons executing tr>e bond as ' • ■ > »>.»;; • j» 

the Oeoariment ol me Treasury S list •>» .« . J- : 

m..st act -vithin the limitation listed there-n • ‘"ir .m- 

jrate surety is involved their r>ames ano a*. t»->- > i* J: i*ea» 


•r. s; av.?s ‘S-r-*;- A S-jreiv S. etc i neaaea CC-^T-a*: 
5(__prr V, i£^. ,r rne (3^,gn3ted ’SuRETYdES- j'- *“r 

lace 0* " r ‘ ' i vtff : oi^r, the letter identiiicat’on c* me s».'-- -• 

;oi .‘.hefe n~v.c.,a' Swrerms are 'nvoiveo. two o' 'esc *' 

s<Die oersons sha-- e«ecute the oono A comcieteo am.,;^. • 
inaiviOwidl Si-retv iSiandard Form 28l. lor each ,na>y'1i.a' s-*'*'- 
snail ac:o’''rahv th* ouno The Government nav 'eo. i'r •-tS' 
Sureties to ls.rn.sn aOd'hOnal substantiating information W.n' — - 
ther' tioanc.il :a:.aci>‘!v 

4 Cori>oratio*'s ;*ecuting the bond shjn ath« their corro'atf 
seals trvjividuats shan execute the bond ODOOsite me word Cc'cc 
rate Seal", and shan a»ti* an adhesive seal i» ciecuted <n Va ^e 
'.I'.v »-<a'hoshire. or any other lurisdiciion re^rdmg adr>esive 

5 T ,:*e the name ano titie of each oerson signing tn.s br.n J '■ ■"* 
soace urovided 
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Office of the Deputy Assistant SecreUry of Defense 
(Environment) 


Response Action Contractors' Liability Issues 
Regarding the Defense Environmental Restoration Program 
Conclusions and Recommendations 


Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remeial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of p>erceived uncertain, 
but believed potentially large, risk to their firms inherent in DoDs remedial action 
work. In order to better tinderstand the substance and basis of these concerns the 
Department of Defense has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

are unable to secure adequate ir\surance due to the 
i^urance industr/s reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup program, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department 



E^D is currently able to get adequate competition for our remediation 
contracts. 


Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. ® 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use stmdard, conservative measures wherever 
P>ossible, thus favoring an excessively conservative approach to 
remediation. 


RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

^ a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
^D with its contractors may not be appropriate for 

Private firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 


Different types of remediation projects have different 
inherent risks and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
cleanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 



Recommendations: 


Based on Ae foregoing conclusions, the Department is concerned remedial 
action contractors perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and ino'eased risk to the public We arc also 
very co^ous that any recommendation we adopt for action or inaction, will have 
economic coitsequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must make sure we underetand 
the nature and implications of the incentives and disincentives our choices imply 
We must encourage responsible and professional behavior by our contractors. We 
must avoid creating incentives for behavior that diverts government resources from 
the pnmi^ ^ of cleanup. Ultimately, whatever strategies we adopt should 
improve *c Department's ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxj>ayer. ^ 

Bas^ on information developed in doing this report, the Department is 
implementmg changes m its contracting strategies and ixilicies within its control to 
resolve some of these issues. These include better acquisition planning induding 
varying types of contract strategies, redudng amounts of bonds required on 
construction contracte or use of rolling or phased bonds, allowing irrevocable letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests). The environmental and engineering arms 
of the milit^ departments will continue to examine their current contacting 
pracbc« with a ww to recommending changes in guidance, policy, regulations, and 
legislation to enh^ce the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addr esses 
appropnate and equitable risk sharing between the DoD and its contractors in the 
deanup program, and to make specific recommendations for action to be taken 
The DoD is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providmg a bond. This issue was addressed in the last Congress 
by amending section 119(g) of the Comprehensive Response Compensation and 
Liability Act to speafically broaden coverage for sureties at National Priorities List 
sites. Extending this prindple to all DoD sites, whether or not on the NPL would 
help bring sureties back mto writing bonds for DoD deanup contracts at a reasonable 
pnces. This should broaden competition for contracts, improve timeliness, and reduce 
overall costs to the Department This should not work a disservice to innocent third 
parties, as ultimately it is the Department that is responsible for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparabon of this report This concept would involve limiting a Respond 
Action Contractor's liabUity to outside persons. The Department and Siy otheTtrue 



potentially responsible parties would be designated as those solely responsible for 
damages to innc^nt third parties for damages arising out of a remediation action at 
a DoD site— logical application of current law as to generators and operators of 
hazardous waste facilities. The DoEXs contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government We wiU continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's dean-up program- 
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EXEOmVE SUMMARY 

On 30 - 31 Jammy 1991, the executive level Environmcnul Contracts Forum of the Society of 
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of liabQi- 
ty. Indemnification, and Bonding in Envirooroental Contracting. 

During the forum, the following key issues were raise± 

a. There is a risk to the remedial action contractor (RAC) performing environmental 
work. Part of this risk are the unknowns issodaied with the wort Another part is the potential 
for third party liability suits resulting firom the performance of such work. 

b. RACs arc unable to obtain professional performance Uabflity insurance for hazardous 
waste site cleanup projects. The insurance industiy is reluctant to provide such insurance due to 
the high risk of liabflity associated with the performance of such work. Avadable insurance only 
covers the period of work performance; not the period during which RACs arc most susceptible to 
third party liabtlicy suits. 

c. RACs are unable to obtain surety bonds required for Federal government hazardous 
waste cleanup projects because the surety bond industry sees a high risk from liabflity in issuing 
such bonds. Available bonds are generally for projects of less than J5M value. Some companies 
are self-bonding in order to meet governmental requirements. 

d RACs feel that the Department of Defense (DOD) is responsible for the presence of 
the hazardous material on the site and therefore, should be responsible for their portion of the risk 
associated with site cleanup. RACs believe that DOD should indemnify RAO performing work 
against third party liability to cover the government's portion of the risk 

In response to the concerns raised by RACs, DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change the laws so that RACs arc excluded as a potentiafly responsible party for 
liability suits resulting from cleanup actions. 

b. Revise the Federal Acquisition Regulations (FAR) to extend the applicability of 
indcranificaiion to contractor work done as a part of the Defense Environmental Restoration 
Program. 

c. Limit the statute of limitations for contractors on environmental cleanup projects and 
limit the contractor's liabflity for a project 

d Limit the contractor's liability to that resulting from their negligence. 

c. Negotiate the risks of a project with the contractor and determine equitable distribution 
of the risk between the coniraaor and the government as a part of the contract 
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A. INTRODUCTION 

The executive level Eavironmentil Contnets Forum of the Society of American Miliury Engineers 
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of l^Oity, 
Indemnification, and Bonding in Environmental Contracting. In attendance at this forum were 
represenutives of the 0€Bce of the Deputy Assistant Secretary of Defense (Environment), Anny, 
Navy, Air Force, and Coast Guard and exeoitives representing remedial action oontracton (RACi) 
that perform environmental cleanup services for the Department of Defense and private industry. 
A last of attendees for this forum is provided as Attachment A to this report. 

This forum was co-chaired by Cap^n James A. Rispoli, CEC USN, Vice President, Environmental 
AfiEairs, Society of American KClitary Engineers and Mr, Russ Milnes, Principal Deputy to the 
Deputy Assistant Secretary of Defense, (Environment). 


Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic 
issues. Suggested discussion topics induded; what arc the liability concerns; what arc the 
experiences with regard to liability and bonding; how is the risk of performing environmental work 
assessed; and how do the problems of liabQity and bonding affect competitioa. Seven papers were 
sxibmitted in advance or during the forum. These papers were provided as attachments to the draft 
proceedings of the forum. 

B. OPENING REMARKS 

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts 
Forum, which is to focilitate an ongoing frank and open discussion of programmatic and coatractxial 
issues between industry and the military services. He indicated that this was the third session of 
this executive forum, and that SAME bad been asked by the 0£5ce of the Deputy Assistant Secrc- 
ury of Defense (Environment) to further address the issues of liability, indemnification, and 
bonding to assist them in obtaining views so that DOD might prepare a report to Congress. To 
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to 
participate. CAPT Rispoli stated that proceedings of the forum would be issued. These 
proceedings would not provide any quotes or attribution. He asserted that the forum was not a 
place for debate, but was a means to diva i ss the issues so that all in attendance could I htm and 
learn. He asked if there would be ai^ objecdons in having submitted papen published as a part 
of the forum proceedings. No objections were raised. 

Mr. Milnes addressed the forum stating that the only means of solving enviromaental deuiup 
liabilicy problems was through an open forum. He indicated that the Department of IVfrntf^ 
(DOD) has pledged to comply with its environmental obligitiocs. The installatioa restoratsoo effort 
is important, and as the DOD moves from the study phase, it recognizes that action must be 
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to the 
cleanup business. Mr. Milnes suted that his office wants to come to grips with the hazardous waste 
site cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but 
he did not see this as a solution. He explained that if the DOD and the cleanup industry do not 



for a cleanup in certain states, and therefore may choose not to bid. They indicated that in 
perforniinf some work, they were staking the suivivabiliiy of their corporatioii When the 
RACs explained that, in working with the private sector, the RAC shares the risk with the dient 
This protects the corjtractor. The point was raised that the owner of a waste site owns the waste, 
and the RAC is helping to clean it up. Therefore, the site owner must share a good portioo of the 
risk. 

The issue of strict liabOity was raised by the RAC rcprcsenuiives. If anyone has a connection with 
a hazardous waste site, they are liable. Proper beh^or has not liability. 

When working for the Environmental Protection Agency (EPA) on orphan sites, there is a greater 
risk to the RAC The EPA mdenmifies the RAC under Section 119 of the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA). This indemnifiotioo only 
covers negtigence and not strict liability. The RAC must look at the state laws when dedefiag to 
accept a risk. 

Another issue raised was that in some instances, a DOD activity required a RAC to sign hazardous 
waste manifests. This action places liability on the RAC for transporting of wastes. If the RAC 
had known it would be r^uired to do this, it would not have bid on the job without indemnifica- 
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator. 
The RAC representatives indicated that even if the contractor does not sign the manifest, but 
arranges for transport, the contractor could be liable, a potentially responsible party (PRP). Even 
if the contractor doesn’t arrange the transport, but is on site, it may be sued. The oontracton 
emphasized that defense costs are a real-time cash flow problem and a real risk even if the 
contractor is not involved or is innocent 

The problems for the RAC were summarized as follows: 

a. There is an inherent risk associated with doing environmental work. RACs are dealing 
with anomalies which arc inherently difficult to model. 

b. There is an environmental risk of third party liability. 

c. There is no incentive for innovation. Before innovation wQl be employed by 
contractors, there must ^ an agreement between the diem and the contractor, and the 
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is generally no innovation in the U.S. 

d. The architect-engineers (A-Es) are being expected to accept the liabilities of others. 
Liability insurance is not avaflable in the market If it is available, it is only for the period 
of the job. 

c. Requirements vary from state to state. There is a bright spot for the RACi ia that 
there is more flexibility shown when dealing with states than when dealing with the Federal 
government Some states may change the specifications on their deanup projects to permit 
innovative technology. Many see some states assuming the liability of PRPi. State regulators 
are a part of the Record of Decision (ROD), and this permits flezibnity In dealing with the 
states. 
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>rior RAO »re paying premiums but are not receiving future cwerage. Ute topic leader 

indicated that if states had negligence statements siraflar to Section U9 of CERCLA. then 
insurance companies might become more interested in provi<fiag such There are 

presently no magic solutions. 


The topic leader «fv asked the insurance industiy's plan of action. The response was that the 
iMurance industry is slugging out* solutions on a casehy<ase basis. The industry has not been 
able to agree on alternatives to the current situation. A formal defimtioo of 'pollution eidusion* 
IS a possibility. A gene^ discussion on possible approaches (solutions) followed. A law rimn ,, 
to Pnee-Andetson which ^uld be appUcable to the toodc waste deanup indusoy wu menUoned 
as a potential soluaon. This solution would create three layers of protection in the event of 
liability: the insurance layer, the ownerfoperator layer, and the goveniment l^r. 

3. Neap and Long Term Environmental Restoratioa Contracting Strategics. 


Each of the serviM r^resenutives made a short presentatioa on environmental restoratioo 
contracting suatepes. Described were current efforts, current problems, and actions being taken 
to clean up identified hazardous waste sitea. 


4, The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks 
Potential Liabilities of DOD’s Environmental Contractors. 


and 


■^c topic Icady from the insurance industry indicated that there were considerable problems with 
the issuan^ of corporate surety bonds. Contractors must post a surety bond for Federal wcic 
under the Miller Act. At this time, there arc few bonds available for work on hazardous waste sites. 

The topic leader described the problems of issuing bonds for such r srirs Surety bonds arc 
underwntten only to cover the performance of a contractor and the payment of suppliers for 
construction work. They arc written based on the quality of the contractor (abiUty to do good work. 

people on site, equipment, how well the contractor has done on simflar efforts, and the 
avail^ility of contr^or finances to fulfill the contract requirements). Underwriters normally 
develop a long-standing relationship with the contractor. Liability from third party suits U not 
normally considered (this is normally covered by commercial general liabflity insurance). RcccnUv 
however, surety bond issuers iuve come under attack in the coun room because they are the only 
deep pocket remaining in a law suit (RACs arc normally people rich, but asset limited). 


There has been a lack of indemnification for surety bond issuers for hazardous waste site work. 
Anyone involved in hazardous waste site work (including the surety bond underwriters who are only 
OT^ryig contractor performance and supply paymenu) have been found to be liable. If the RAC 
defaults on such work, the surety principal would be required to hire a complettng contractor and. 
oonsequendy, may be construed to have contracted for the removal of hazardous wisu and 
subjected itself to liability. 


^ther issue iwth h^dous waste site borufoig U the bond terminatioii date. NonnaDr. a bond 
IS teraiinated whoi all work has been sadsfusorily accomplished on a project. Due the possibility 
of long ume penods associated with l^dous waste site deanup icsioa fuidurfiiig the^snea 
of having to reimaate work), the bonding company may be rerpiired to pay daims long after woik 
has been completed on a project. * 
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5. Further Discussion on Industi^s Liability Concerns with Regard to DOD EnvironmcnUl 
Restoration Work and Potcntbl Solutions to Address These Concerns. 

A DOD representative led this topic to generate hirther discussion on the key issues and to eiplore 
potential solutions to these issues. The topic leader indicated that DOD was looting for solutions 
that would result in good (technical and timely) cleanups of its hazardous waste sites, at a good 
price, and maintain a good contractor base whi<^ earns a fair profit and is a viable community. The 
RAC representatives indicated that this would be possible if there was equitable risk sharing 
between the RACs and the DOD. 

It was suggested that valuvengineering clauses in contracts be utilized. Some oontra^rs indicated 
that this effort doesn't work very well, due to lack of timcilneas in the government's response. This 
lack of tiraeUness causes oontractore to stop trying. A DOD represenutxve indicated that in 
situations in which a technology is approved in the ROD, there is reluctance to consider value- 
engineering proposals because it may mean reopening the ROD. A Navy representativt Indicated 
that his service welcomes value-engineering. The services indicated that when they become aware 
of roadblocks, they would take action to eliminate them. 

A question was raised whether the RACs normally revalidated the remedial investigatioii/feasibility 
study (RI/F5) when contracted to perform remedial design/remedial action (RD/RA). The RACs 
agreed that they would revalidate the data obtained by another contractor. The degree of 
revalidation would depend upon the contractor who performed the RI/FS. Such revalidation could 
cost up to 20 percent of the RD/RA effort 

The Navy's Comprehensive Long Term Environmental Action, Navy (CLEAN) contract was 
discussed. The RACs were asked why they bid on these contracts since they dd not know the 
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) oontractittg of 
CXEAN was a plus. They remarked that they would be better able to define the work and get a 
good price to perform a full scope of each taslt As long as the deanup effort was on the base, the 
possibility of third party liabflity was low. The doser to the site boundaries, the greater the risk 
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate 
the risk for each task. Only one percent of the projects in a CLEAN contract are anddpated as 
being a problem. 

In a discussion of contracting strategies versus risk, the RAC represenutives indicated that third 
party liability is independent of the contract type. They did not look at fixed price contracts in the 
envirorunental area because there are too many unknowns and too much time and effort is spent 
in contract modifications. They wanted to be able to address, in the contract, the care to be t^eo 
in determining the risk of the projccL 

The RAC represenutives were asked, what percentage of contracts are hi^ risk? The respond 
was, that a large percentage of environmental effort requires third party liability and therefore, is 
a high risk. One company represenutive indicated that his company will not perform any work 
without some form of indemnificadon. Defense costs for liability suits are the big probletiL There 
IS DO method of predetermining bow juries wOl apportion ooets. 

The RAC represenutives reiterated that they have the abQity to negotiate risla for commercial 
projects. That ability does not currently exist in dealing with the DOD. They also indicated that 
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The discussion coniinucd with the RAC represenudves indicating that a negligence standard exists 
in CERCLA, and they want a siroilar law modification for state laws and the Resource Conser- 
vation and Realty Act (RCRA). They do not desire strict liabaity to apply to them. The 
overriding issue is that the RACs are concerned that they must assume responsibUity for what they 
did not initially cause. The rcsponsibflity should be adjudged to the people who put the waste in 
the land. 

The OOD topic leader asked what the DOD could do to help the contractors. There were four 
areas of potential change: the law, which would be most difficult to change; the regulations fDOD 
indicated that they would work with the EPA to determine how the regulations might be changed); 
policy; and the FARycontxact (DOD indicated that they could directly impact these last two areas 
and achieve the quickest results). 

Indemnification of contractors is now addressed in Public Law (PX.) 85-fi04 and FAR 52-22S.7. 
Under PX. 85-504, the contractor must identify the nature of the risk and then the Contracting 
Officer must raise the issue to the service Secretary for authorization. To support indemnification 
of contractors for environment risks would make each service’s effort unique. The FAR dause is 
based on radioactive material risb and exdudes construction. A change to the FAR appears to 
be appropriate, but it would have to be based on a change in the law. DOD represenutives 
considered that such a change might be accomplished as a part of the Defense Reauthorization Act. 

The following potential solutions were identified for evaluation by DOD in response to the issues 
raised by the RAC representatives regarding their risks: 

a. Change the laws so that the RACs are ezduded as a PRP. This would resolve the 
Federal issue, but would not resolve the state issues. 

b. Revise F>U^ 52-228.7 (and possibly FAR 28-311.2) which would extend the applicability 
of indemnification to contractor work done as a part of the Defense Environmental Restora- 
tion Program. This would make the Federal government the defendant and the contractor 
liable to the government. (This may require a law change to aoxDraplish.) 

C- Limit the statute of limitations for contractors on environmental dcanup projects (after 
the statute of limiutions, the government assumes foil liability) and limit the contractor's 
liability for a project (sirailar to the limit for oil spflls csublished in the Oil Pollution Act of 
1990). 

d. Limit the contractor's liability to that resulting firom their nc^gencc. 

c. Negotiate the risks of a project with the contractor and determine an equitable 
distribution of the risk between the contractor and the government as a part of the contract. 

t The DOD should specify standards of practice for a project to which the contractor 
must comply. 

g. A procedure for working out changes as a result of unblown oonditiens needs to be 
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested. 
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March 28, 1991 


Joseph C. Dobes 

Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 

2611 Jefferson Davis Highway, Suite 3000 
Arlington, Virginia 22202 

Re: Minutes of the Society of American Military 

Engineers January Conference 


Dear Mr. Dobes; 

ThanJc you for sending the draft minutes from the 
January 3 0-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 


However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
specifically included in some of the comments. 

For example, recommendation "e" states that "The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable.” This is an instance where the 
RAC's surety should specifically be included in the 
recommendation. Just such a provision is part of the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 


The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties* ability to underwrite 
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bonds for these types of projects. Thus, it is ay recommendation 
that the potential solutions be amended to read as follows 
(underlined portion is the proposed amendment) : 

a. Change the laws so that the RACs and 
their s ureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28- 
311.2) which would extend the applicability 
of indemnification to contractor ant? surety 
work done as a part of the Defense 
Environmental Restoration Program. This 
would ma)ce the Federal government the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their sureties ©n 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's and surety's liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990) . 

d. Limit the contractor's and surety’s 
liability to that resulting from their 
negligence. 

e. Negotiate the ris)cs of a project with the 
contractor and surety who takes over for ;i 
contractor and determine an equitable 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract. 

f. The DOO should specify standards of 
practice for a project to which the 
contractor or surety must comply, 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 


Mr. Joseph C. Oobes (cont'd) 
March 28, 1991 
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These minor changes in the recommendations and 
potential solutions would express the necessity of protecting the 
surety of a response action contractor to the same extent as the 
contractor. Without this equity, it is most likely that bonds 
will continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

Thank you for allowing us to submit these follow-up 
comments. Please let me know if there is anything else which I 
can do to assist you in putting together the final version of the 
minutes . 


Very truly yours. 



Lynn M, Schubert 
Senior Counsel 


LMS/lms/ jdltr. sam 


cc: Captain James A, Rispoli 

Ms. Susan Sarason 
Craig A. Barrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 
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I. SUMMARY 


The EPA end the U.S. Amy Corps of Engineers (•Corps*) have experienced 
difficulties In contracting Hazardous and Toxic Waste (HTW) cleanup projects. 
The HTW cleanup Industry has expressed concern that It could not obtain surety 
bonds required as a prerequisite for competing for remedial action 
construction projects. It vas reported that Treasury Department listed 
corporate sureties, which provide the guarantee bonds for Government projects, 
had Imposed stringent limitations on the provision of performance bonds which 
msaure the government that the cleanup project will be completed. 

Essentially* the bonds guarantee that the surety will either complete 
performance or pay the Government Its costs associated with completing the 
project to the limit of the penal amount of the bond. Various contracting 
Industry firms stated that they have not been able to secure bonding for some 
projects. Those that have obtained bonds had a difficult time doing so, and 
some firms that had obtained bonds for previous projects were unable to obtain 
bonds for a subsequent project. The surety Industry Indicated its reluctance 
to guarantee performance on HTW projects primarily because of Its concern for 
possible long-term liability exposure and changing state-of-the-art design 
requirements associated with such actions. 

The EPA and the Corps commissioned the Institute for Water Resources to 
gather Information on the subject; to analyze the data to determine the extent 
of the existing bonding problems; and to offer recommendations which could be 
Implemented in an effort to alleviate problems noted. A survey was conducted 
of Corps district offices, the HTW cleanup Industry, surety firms, and trade 
associations , to determine the extent and nature of the problem. A few survey 
activities extended to EPA and state offices Involved in HTW work. 

The study examined 24 ongoing remedial action and completed Corps HTW 
construction contracts. Statistics were gathered from actual Corps records on 
the contractors and sureties that participated In these contracts. In 
addition, a sample of the universe of HTW contractors and sureties was 
Interviewed along with Indxistry association representatives . The responses to 
these Interviews appear later In this paper. They were analyzed to arrive at 
cone l\is Ions concerning Industry views and perceptions of the surety problem- 



will b« isfuad on tho approprloto foe cor • Co bo Cokon Inco conoldoroclon in 

■cc<Mq>lt«hlng thli «Mly»l». 

of tho option of dividing tho projoct Into vork oloaonts vlth 
an opproprloto lovol of bondlns In ooch. 

^I^arlfy tho govornoont'a policy on Indonnlflcotlon of controctoro and 
■urocloo . 

To Che oxConC of ICo ouchorlcy, each govermienC agency will define ICe 
spoclflc reeponslblllcy for Che risk aapecC of Che cleanup project where 
appropriate (e.g. accept reaponalblllty for perforaance specifications) . 

. Yhe govemaent will specifically accept the responsibility for project 
design where the perfomance specif Icatlons have been aet. 

The thrust of this study was specifically centered on the bonding issue. 
Vhlle the stated problea of aany of the respondents was bonding, the 
underlying Issue is the uncertainty about risk in general as it applies to the 
HTW Cleanup prograa. There la uncertainty by sureties and contractors 
concerning risk and liability. Surety bonds for perfonsance, liability 
Insurance and Indeanlficatlon questions are closely related and difficult to 
separate when dealing with HTW risk questions. 

There are two categories of options available to address these solutions. 
First, short tera steps can be taken Internally by the Corps and EPA that 
Involve revising internal agency procedures to alleviate the contracting 
problea. Changes to govertioent-wlde construction procureoent regulations, 
a g standard bond forms, should be pursued with the FAS Council. Finally, 
longer term actions could be carried out which concentrate on potential 

revisions to the liability and indeanlficatlon provisions in the 
•uperfund statute. 
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Resourc«a (IVR), a Corps research agency located at Fort Belvolr. VA, vas 
aeUctad to do the study. The study vas Initiated In late Noveaber 1989. IWR 
conducted a series of personal and telephone Interviews of HTV Industry 
contractors, as veil as HTV Industry associations. In addition, personnel 
froa Insurance and surety Industry flras, surety associations, states, EPA, 
and the Corps were Interviewed about the Issue. A listing of the Interviewees 
appears In Appendix A. 

The Interviewees were questioned regarding difficulties experienced In the 
HTV bonding area. They were also asked for their views on the nature and 
■agnltude of any bonding problems and requested to provide suggestions on 
actions that could be taken to rectify the situation. lUR also gathered 
references, such as sealnar papers, letters of concern to various agencies, 
testlaony before Congress, govemaent forms and regulations, and other 
relevant docuaents. A body of background aaterlal concerning the problea was 
assei^led. The study also collected inforaatlon concerning contracting for HTV 
cleanup. In particular Inforaatlon regarding the difficulties In the 
acquisition of surety bonds by contractors. 
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lAbua 

STATUTES AHD REGULATIOHS PERTAINING TQ im_C ONTRACTINC 


ACT 

Millar AcC 
Conscrucclon 
Contract Bonding 
Requlreaent 


DESCRIPTION 

Requires Federal agencies awarding construction 
contracts to utilize payment bonds to assure that 
the prlae contractor pays his subcontractors and 
perforaance bonds to guarantee coapletlon of work In 
accordance with the contract specifications. 


McNaoara-O'Hara Defines the types of activity classified as service 

Service Contract contracts for the purposes of Federal govemnent 

Act (SCA) procurement. 


Davis -Bacon Act Applies to all Federally funded construction projects. 

Designates the Secretary of Labor as the sole 
authority on the classlf Icatlon of wage races for 
construction projects. 


Coaprehens Ive 
Environmental Res- 
ponse , Coispensatlon 
mi\d Liability Act 
(CERCLA) , as amen- 
ded by Superfund 
Amendments A 
Reauthorlzatlon Act 
(SARA) 

Federal Acquisition 
Regulation (FAR) 


CERCLA enacted to ellainate past contamination caused 
by hazardous substances pollutants or contaminants 
released Into the environment. Authorizes EPA to 
recover cleanup costs. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davls-Bacon wage rates for construction projects 
funded under section 9604(G) of CERCLA. 


Pursuant to the requirements of Public Lav 93-400 
as amended by Public Law 96-83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 


The procedure for obtaining performance and payment bonds from Individual 
or corporate sureties for HTV cleanup contracts is incomplete without 
examining the background of the bonding requlreaent. The 1935 Killer Act 
specified that all construction contracts by the Federal Government would be 
covered by performance and payment bonds. The purpose of the performance bond 
ia to insure chat the project is completed in the event that the original 
contractor defaults. 


The requirement for performance bonds varies with each project and is 
affected by the type of project being uxKlertaken. A bond Is required by the 
Hiller Act on all fixed-price construction contracts over $25,000. but must be 
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the project. The Corps of Engineers Is very sensitive to avoiding disputes 
with DOL arising from failure to use construction wage rates. EPA Is equally 
concerned Chat Che proper rate be used by the Corps. 

I. Miller Act Construction Contract Bondi ng Reouiren»>nr^ In order to 
fully address the perfomance bonding requirement and Its relationship to the 
contracting Industry, we must first examine the Hiller Act. The Miller Act 
requires performance and payment bonds for any contract over $25,000 for the 
"construction, alteration or repair of any public building or public work*. 

P&P bonds are required on all FFP construction contracts and/or delivery 
orders over $25,000. The percentage needed for performance bonds Is flexible. 
However, these bonds are not necessary for cost reimbursement contracts and/or 
delivery orders. The level of bonding required Is determined by the 
Contracting Officer based on the level of risk associated with the project and 
the resulting need to protect the Government's Interest. The performance bond 
guarantees the Government that the building or work will be completed In 
accordance with the terms and conditions of the contract or the Government 
will be compensated. The payment bond guarantees that subcontractors and 
suppliers of the prime contractor will be paid for their work. Performance 
and payment bonds are usually issued by the same surety for a particular 
project. These bonds protect against contractor non-performance. They are 
not Intended as Insurance for contractor actions which may prompt third party 
liability suits, or as a substitute for pollution or any other type of 
insurance. A third bond, generally required by agency or acquisition 
regulations where the contract solicitation Is a formally advertised sealed 
bid. Is the bid bond. The bid bond protects the Government by providing a 
penal amount that will be forfeited by the surety of the lowest responsible 
bidder If the bidder falls to accept the award or to provide the required 
performance and payment bonds after award has been made. Eld bonds generally 
are provided by the same surety that provides the performance and payment 
bonds for a particular contract. The surety's decision to Issue the bonds 
appears to be controlled by the contractors bonding capacity and Its analysis 
of the risk associated with each particular contract. Hence. It would seem 
that difficulties reported In contractors* ability to acquire bid bonds are In 
fact directly connected to the same factors causing those contractors 
Inability to acquire performance bonds. 
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Inasouch as the scope of possible service contracts Is extensive » section 
7 of the Act lists specific contracts outside the Act. Included aaong these 
exemptions are contracts for "construction, alteration and/or repair, 

Including painting, or decorating of public buildings or public works." While 
regulations (29 CFR 4.130) contain a number of Illustrative service 
contracts, none of those listed relate specifically to environmental 
restoration (HTW) projects. 

Xhe pfincloel purpose emphasis Is key Inasmuch as a contract may be 
principally for services, but may at the seme time Involve more than 
f-onstruetlon. 

Existing DOL regulations do not define Incidental construction. Guidance 
on this Issue, however, nay be derived from advisory memoranda Issued by the 
DOL's wage and hour administration relating to construction projects comprised 
of different categories or schedules (building, hesvy, highway and 
residential). As a general rule, DOL advises contracting officers to 
incorporate a separate schedule when such work is more than incidental to the 
or predominant schedule. "Incidental* is here defined as less than 
20% of the overall project cost. DOL notes that 20% is a rough guide. 

Inasmuch as items of work of a different category may be sufficiently 
substantial to warrant separate schedules even though these Items of work do 
not specifically amount to 20% of the total project cost. This same rationale 
may apply contracts Involving services and construction. 

Under such circumstances, both the SCA and the Davis -bacon Act (see below) 
■ay apply- thla regard FAR 22.402(b)(1) prescribes that the DBA will apply 
when: 

a. The construction is to be performed on s public building or work. 

b. the contract contains specific requirements for a substantial 
amount of construction work exceeding the monetary threshold for application 
of Che DBA. The term substantial defines the type and quantity of the 
oonscruccloo work and not merely the total value of the construction work as 
compA^*^ with Che ta|al contract value. 
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these ectlvlcles standing alone may be properly characterized as construction, 
alteration or repair of a public work. 


Section 9604(G) of CERCLA also specifically stipulates the wage rates to 
be paid on Response Action Construction projects are to be as deteralned by 
the Secretary of Labor In accordance with the Davls-Bacon Act as follows: 


"Sect. 9604(g)(1) All laborers and aechanlcs eaployed by contractors 
or subcontractors In the perforaance of construction, repair, or 
Alteration work funded in whole or In part under this section shall be 
paid wages at rates not less than those prevailing on projects of a 
character slallar In the locality as determined by the Secretary of 
t^bor In accordance with the Davls-Bacon Act. The President shall not 
approve any such funding without first obtaining adequate assurance 
that required labor standards will be maintained upon the construction 
work. 

(2)The Secretary of Labor shall have, with respect to the labor 
standards specified in paragraph (1) , the authority and functions set 
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code." 


b. The essential point of the foregoing discussion of the Service 
Contract and Davls-Bacon Acts is that although the public policy objective 
(labor standard protection) of the statutes are similar, there are significant 
differences between the two which affect the cost of doing business. Clearly, 
the DOL's authority to require contracting agencies to retroactively modify 
contracts to add one set of wage rate provisions and/or delete another, will 
have consequences for project costs. In view of DOL's authority to issue 
determinations as to what comprises "construction" for purposes of the DBA, 
there may also be consequences for the coverage and extent of the bonds 
required under the Hiller Act. 

4 , SupcrfuT^d Statute . Inasmuch as considerable concern was expressed by 
the surety Industry regarding Its potential for liability arising from bonding 
of HTV projects, a brief discussion of the sxiperfund statute is included in 
this section. The Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (P.L. 96- 510) (CERCLA) , commonly referred to as the 
Superfund law, authorized $1.6 billion to clean up abandoned dump sices. The 
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performance default on the same bails as such Indemnification would be offered 
to any remedial action contractor provided the surety assumes substantially 
the same role as the original contractor. Some corporate sureties point to 
this liability potential as the basis for their refusal or reluctance to 
actively provide bonding for HTV work. These sureties urge that it be made 
clear that the surety performance bond Is a guarantee of performance only and 
In no way Is Intended to serve as Insurance for potential third party 
liability suits. Likewise, they urge that the application of the Section 119 
Indemnification to the corporate surety Involved In a HTW project be 
clarified. 

5 . Acoiilettlon R egulation. HTW contracts, like other Federal 

government procurement procedures, are controlled by the Federal Acquisition 
Regulation (FAR) . The Federal Acquisition Regulation provides uniform 
policies and procedures for all Federal executive agencies. These policies 
and procedures define construction and other government procurement 
activities. In addition, they specifically define contracting Instruments 
such as performance and payment bonds (see Appendix B) . The development of 
the FAR Is In accordance with the requirements of the Office of Federal 
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83 
and OFPP Policy Letter 85-1, Federal Acquisition Regulation System, dated 
August 18, 1985. The FAR Is prepared. Issxied, and maintained, and the FAR 
system Is prescribed Jointly by the Secretary of Defense, the Administrator of 
General Services Administration (GSA) and the Administrator of the National 
Aeronautics and Space Administration (NASA). These agency heads rely on the 
coordinated action of two councils, the Defense Acquisition Regulatory Council 
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 
perform this function. Agency heads are authorized to Independently issue 
agency acquisition regulations provided such regulations Implement or 
supplement the FAR. 


By (toflnltlon. th« term ■.cqultltlon* r.fec. to ocqulrlng by contract with 
.pproptl.tod fund. .upplU* or .orvlc. (Including construction) by «>d for 
th. u». of tho F.d.r.1 govemnent through purch««e or la... -- whather tha 
.arvlc. or .upplta. .ra alra.dy In oxl.tanca or nuat b. cra.tad or davalopad. 
d«Bon.tr.t.d, M>d ov.lu.tad, Acqul.ltlon bagln. at th. point when agency 
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Bid Information 

Bid Open 
Date 

Project 

Size 

Project 

Date 

Award Amount/ 
Cov. EsClmate 

U 

IB 

1C 

High Bid/ 
Low Bid 

2A 

2B 

2C 

Number of Bids 

3A 

3B 

3C 


2. Analysis and Findings. 

Ratio of Award Price to Coveranent Estlaijig^ Chart XA illustrates 
the trend in the ratio of award price to the govemnent estimate over the 
study period from 1987 to 1989. The ratio of award amount to government 
estimate rose from .8 to 1.2. In addition, the ratio of award amount to 
government estimate tended to Increase with the size of the project, as shown 
In chart IB. The type of remedy that was utilized also affected the 
award/estimate ratio. Award ratios of 1.3 were observed for the waste 
containment projects, on the average, as opposed to .85 on the other extreme 
for alternative water supply projects as displayed in chart 1C. The remainder 
of the projects were around the 1.0 area. The conclusion drawn from this 
Information is that there is a tendency for large projects to run at a higher 
ratio of award/estimate and through time. This tends to lend credence to the 
fact that there is a tight market for HTU contracts. 

b. Hieh to Low Bid Ratio . An analysis of the contract data indicated 
that out of the 24 projects four contracts Involved situations where the 
initial bid winner was not awarded the bid due to inability to secure bonding. 
These four contracts totaled about $31 million. $3.9 million additional costs 
were incurred because of the necessity to utilize the next lowest bidder. 

This was an average of a 14% increase in costs for the four contracts. The 
ratio of high bids to low bids has been found to drop from around 2 to 1 in 
1987 to 1.3 to 1 in 1989 as illustrated in chart 2A. The range of bids also 
tends to decrease with the size of the project. Chart 2B shows this tendency. 
The high' low bid ratio also varies by the type of project. The collection and 
disposal of waste products has a large variation in the ratio of the bids 
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, . th« h«ndlln* of hozordouf MtorUl In the flret ph«»e of the 

Deletion ,hlfclng It to the eecond phase and deletion of • 

“a! ‘th!;^ re-ovln* the auretle.' objection, to bonding the 

flrat ph«*«. 

of sep«r«C« bond ogreoaent* for tho two project phases end the 
dennltlon rf ^.t liability la covered by the perfor^nce bond 
and the time Halts of liability. 

**fror$6*illUon“o'$2 ^UUon'l^d^Mduclng th! ^he ret.lnage 1. held 

froa 60 to 18 aonths. 

. , a « ^ ^Kaooo the oDtion of whether to coaplete the 
contractor default, on the perfomance 

bond. 

. V r^a^nte for the surety to obtain Indcanlf Icatlon In case 

^'^^co^ractor default and the surety assualng project completion. 

rUTT\'-r^- contract. There 1. considerable variation In 

the distribution of contracts -song HTV contractors. In the Kansas City 
District about 400 flr« are on the bidders' mailing list for all 
construction. Including KTW contracts. In 1987 through January 1990. 24 
contractors competed In the HTW prograa. «>d 14 received contracts. According 
to corps District personnel, the same few companies continually appear in e 
final bidders' lists for HTW contracts. 

Charts 5 and 6 list the contractors that have worked on Corps HTW 
construction projects and their market share of the total competed Corps HTW 
outlay or activity. Five contractors. Individually or In partnerships, have 
received 78% of the HTW contract dollars (Chart 5) . Five of the 14 firms 
obtained rf>out 58% of all the project. (Chart 6). The firms receiving awards 
are for the most part, large firms with experience In waste handling In 
eenlral They are not the only firm, with the qualification. «id credentials 
to do the work, nor are they the only firm, that have expreased Interest In 
the hazardous and toxic waste projects. There are -any contractors Interest, 
in participating In these projects. There appear, to be legitimate concern 
that contracting Impediments, such a. bonding, might lessen further the 
covemmenf. rfiUlty to expand contractor participation. Contracting 
inpodlment. must be carefully considered a. to their relative significance. 
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TABLE 2B 


CORPS HTtf CONTRACTS 

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE 
NUMBER OF BIDS PER PROJECT 


BID 

DATE 

ST PROJECT NAME 

program 

GOVT 

EST 

AWARD AWARD AMT 
AMT /GOVT EST 

NO. 

BIDS 

6/04/87 

PA LacluvAnna Refuse 

SF 

23.0 

15.9 

0.7 

7 

3/23/88 

MA Nyenze Cheaicel Veste Duap 

SF 

13.0 

8.6 

0.7 

13 

5/17/88 

MA Merles George Lendflll 

SF 

15.0 

15.6 

1.0 

6 

6/07/88 

HJ Lang Property 

SF 

4.1 

3.6 

0.9 

6 

6/07/88 

NJ MeCaltec Aerosyiteiis 

SF 

3.5 

3.4 

1.0 

5 

8/02/88 

OH Nev Lyae Landfill 

SF 

12.0 

13.7 

l.l 

5 

10/06/88 

PA Bruin Lagoon 

SF 

5.0 

4.0 

0.8 

5 

10/12/88 

PA Heleva Landfill 

SF 

4.7 

5.4 

1.1 

8 

10/18/88 

IN Lake Sandy Jo 

SF 

2.3 

2.4 

1.0 

3 

11/16/88 

NJ Bog Creek Farm 

SF 

14.0 

14.0 

1.0 

4 

12/06/88 

CA Del Norte Pesticide Storage 

SF 

1.3 

1.2 

0.9 

11 

2/02/89 

RJ Bridgeport Rental/Oil Svcs. 

SF 

42.0 

52.5 

1.3 

5 

3/28/89 

NJ Caldwell Truck Co. 

SF 

0,2 

0.2 

0.8 

9 

6/22/89 

NH Lipari Landfill on-site 

SF 

21.0 

15.8 

0.8 

4 

7/11/89 

MD Kane 6 Lombard St. Drums 

SF 

4.0 

4.5 

1.1 

1 

7/24/89 

NY Vide Beach Development 

SF 

15.6 

15.6 

1.0 

2 

8/01/89 

KS Cherokee County Storage Tanks 

SF 

0.7 

0.6 

0.9 

2 

8/01/89 

DE Delaware Sand/Cravel Landfill 

SF 

1.2 

1.5 

1.3 

3 

8/02/89 

RI Western Sand 6 Gravel 

SF 

l.O 

0.9 

0.9 

9 

8/23/89 

MA Baird & McGuire 

SF 

9.6 

11.3 

1.2 

5 

8/31/89 

NJ Montclair V orange Sites 

SF 

0.2 

0.2 

1.0 

3 

9/06/89 

MD S.Md.Vood Treating 

SF 

2,0 

2.6 

1.3 

7 

9/19/89 

NJ Helen Kramer Landfill 

SF 

36.0 

55.7 

1.5 

4 

9/19/89 

PA Moyers Landfill 

SF 

25.0 

28.0 

1.1 

4 



TOTAL: 

256.4 

277.2 

1.12 AVG. 


$l,000,000s 

SF- SUPERFUND 
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COI^TRACTORS' SHARES (S280 MILLION TOTAL) 


IT, Davy(20.1%) 


Ebasoo(18.9%) 



Cham Wast*(22.8%) 


Ti1cfl(8.7%) 

S«vonson(7.5%) 

CONTRACTOR 


Olh«(1.1%) 
W«tlon(2.3%) 

Q«oCon(3.1%) 
Bar1stta(4.1%) 

Klinmon*(S.8%) 
BachtaKS.7%) 


CHART 6 

CONTRACTORS’ SHARES (24 PROJECTS TOTAL) 


Ch«tt 


Tr1c«0^ 


C««Can{f.^} 



Om 


A Andv«e*i(4,2«) 






OOMTIUCTOfI 





HK> oa><> 


CHART 7 
SURETIE 



lOGRAM 1987-9 
MILLION TOTAL) 


ngn«. «MT«r 

Mim LiKT««Tnm(1 JK) 


OJECTS TOTAL) 


Awnr te t Mom» 


Aifwrtoi(4A) 




This had particular concern to contractors that had been awarded large, 
Indefinite delivery contracts. They feared that sureties night use the total 
contract naxlmua, rather than actual work orders Issued, to conpute their bond 
capacity llaltatlon. 

Tables 2A-C Illustrate the experience of the Oisaha and Kansas City Corps 
districts. There were a snail nunber of bids received on several HTV 
projects. This low, number of bids Is not necessarily due to the lack of 
Interest in the projects. According to several HTtf organlzetlons Interviewed, 
including the Hazardous Waste Action Coalition, Environmental Business 
Association, Associated General Contractors, National Solid Waste Management 
Association and the Remedial Contractors Institute, the key factor 
contributing to lower competition for some HTtf projects Is the inability of 
many contractors to secure bonding. It should be noted that In many cases 
firms cannot obtain bonding despite a proven history of competence In doing 
such work, strong financial assets and profitability and sound leadership and 
experience In the firm. 

In some cases It was reported by both contractors and government 
contracting agencies that projects have been delayed due to the shortage of 
contractors who can obtain bonding and related surety problems. Contracting 
representatives for both the Corps and the states advised that they have had 
administrative delays as a result of contractors not being able to obtain 
appropriate bonding. This additional work has resulted In the slippage of 
project schedules . 

The resulting shortage of q\iallfled firms that are able to consistently 
arrange surety bonding may be reflected in higher costs to the government. 
Bonding's limitation on competition, with only four or five final bidders in 
many cases, may have resulted In higher contract bids than would otherwise be 
expected. Tables 2A and 2B Illustrate the experience of two Corps districts 
in bid prices and number of bidders. 

Smaller contractors, in particular, may be screened out of the HTV cleanup 
program market due to their inability to secure surety bonding. Several 
contractors stated that they do not have the extensive financial equity 
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turtcy cooaunlty. Bonding comp4nl«t p«rc«lv« th«t th« stat* of CAchnoIogy of 
Ch« HTV cleanup procati U coiutontly chon^ln* azul vory aablguou*. It Is thslr 
opinion thst llttlo is known sbout ths sdoquscy of chs tschnology slthor 
concomlng laaodlscs or lon^-tsra sxporlsnco. Tochnology uy syoIvs thst 
ronders tho prsssnt nethod Insdequste. Surstlss srs concemsd thst this asy 
Issvo tho doslgnor-bulldsr potsntlslly lisblo If tho prosonc HTV logsl ellmsto 
eontlsuos. 


c. Surety flras hsvo ststod thst tho present unfsvorsble legsl 
onvlronaont, with vldespresd llclgsclon end Isrge svsrds. hss asde Insursnce 
coapsnics very csutlous sbout insuring HTV projects. Although vocsl in their 
sssertlons that they not be treated as a substitute for insurance, they fear 
Chat by bonding such work they may in the future be sought out based on a 
legal theory which would treat them as if they were insurance. The cause for 
liability, such as the appearance of a disease 20 or more years after exposure 
to toxic substances, leads to a very uncertain situation for sureties. 

d. According to the surety firms Interviewed, toxic tort litigation 
features are an Important reason for their present reluctance to participate 
in the HTV cleanup field. In the toxic tort arena a very long time period (10 
or 20 years) between exposure and developaent of injury is typical. Unlike 
ocher prototypical injury situations, toxic liability Involves long time 
periods^ between the alleged exposure and the discovery of damages. Since 
this litigation takes place in state coxirts, the indemnification under SARA is 
not helpful, nor legally binding on the states. 

e. Insurance. The Harardous Vaste Action Coalition, an organisation 
comprised of technical consulting firms in the HTV field, along with Karsh and 
McLennan, a large insurance broker, held a meeting in Vashington. O.C. on 
September 13, 1909, in which a series of speakers outlined the insurance and 
indemnification problems confronting the contracting industry. The collected 
papers of this meeting are entitled 'Pollution Insurance/lndemnl fleet ion 
Issues for Engineers in Hazardotis Vaste Cleanup-. The papers point out that 
the present insurance coverage is not adequate in many areas. They also 
express the Insurance industry's concern that potential litigation 
uncertainties play a major part in their decisions to forego providing 
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by the courts es the insurer of lest resort or s "deep pocket.** This 
unknown risk has led soae corporate sureties to forego involveaent in the HTW 
■arket. Surety bond producers that have made such a decision Indicate that 
they would be more likely to participate in the market if the applicability of 
SARA indemnification to the surety was clarified. Moreover, that the 
performance surety bond be clearly represented as being intended by the 
Covemment solely as a gxiarantee of performance by the contractor and not in 
anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater risk to Government. In response to claims by some 
contractor interests that bonding could be substantially reduced for certain 
categories of HTW work, surety sources stated that risks of non-performance 
increase if construction contracts are awarded either without surety bonds or 
with lower rated surety performance bonds. Surety officers contacted in the 
survey pointed out the trade-offs involved risks to the government if surety 
bonds were not used on projects that normally would be surety bonded. They 
emphasized that surety firms perform a valuable service for the government in 
screening out potential problem contractors from the pool of contractors 
competing on government construction projects. 

g. Indeaxnification. The sureties and contractors have listed many 
perceived problems with the present SARA* indemnity lav. There Is 
dissatisfaction over the amount of indemnification coverage, as veil as the 
extent of the coverage and even what events are Indemnified. Sureties find 
that the definition of what is the maximum dollar coverage of the indemnity Is 
not specific. CERCLA sets the upper limit of the indemnification amount as 
the funding that is remaining in the Superfxmd account. However Section 119 
says ”lf sufficient funds are unavailable in the ... Super fund. . . to make 
payments pursuant to such indemnification or if the fund Is repeated. There 
are authorized to be appropriated such amounts as may be necessary to make 
such payments. Sureties and contractors are of the opinion that such 
limitation on indemnification may prove Inadequate In the future If there are 
limited funds available in the Super fund account at the time indemnification 
requests ripen. The EPA Is presently addressing the limit on Indemnification 
problem in proposed draft guidelines for implementing Section 119 of SARA. 
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conclu<lv«, lndle«t« « p«tc«rn of coapotltlon In ch« flold th«c thovt « 

Hal tod ovolloblllty of ollglblo controctoro. Tho oxponding HTV claonup 
raqulroaont vlll oxacorboto this situation 

Relationship of oroloct type . Exaalnatlon of the relationship of the 
ratio of award aaount to govemaent oatlaate shows that the ratio Is 
acceptable, except for contalnaent projects where the ratio was 1.3 to 1. The 
largest spread for the variation of high and low bids was In the projects 
Involving collection and disposal of wastes, 2.2 to 1, %ihlle the next greatest 
variation was for gas venting projects which ran 2 to 1. The heaviest 
coapetltlon was evidenced In the average nuaber of bids <7) received for waste 
contalnaent projects with the next highest nuaber (6.S) bids for alternate 
water supply projects. It Is noted that the average nuaber of bids received 
for RF?'s was only 3, coapared with nearly double that aaount for Invitations 
for bids. 

Contractors* project market shares . The shares of the HIV cleanup market 
(24 Corps projects) are heavily concentrated In a relatively small nuaber of 
contractors. Chart S shows that three firms or Joint partnerships have about 
60% of the dollar market of HIV projects and 5 of the 15 firms have 
successfully bid for about 56% of the total nuaber of projects. The rest of 
the projects are being spread aaong the remainder of contractors, some of 
tdilch are quite large. While the total Is still small, the concentration of 
activity In a few firms tends to persist and is not assuring to those aspiring 
to participate In the program. 

Sureties* market shares . Surety bond providers are also unequally 
represented In the list of sureties shares of the project pie. Five sureties 
or surety coablnatlons account for 83% of the project bond dollars axwl five 
sureties or coablnatlons bonded 70% of the Corps 24 projects analyzed In the 
study. This illustrates the case that few sureties are Interested In 
providing bonding for HTV projects. 

The foregoing experience presented In the contracting Information froa the 
Corps Kansas City and Omaha Districts reinforces the story presented by the 
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l«v«l of rl#k do«t not disappear; It la aerely transferred froa one entity of 
society to another. It la not reasonable to expect private Industry to 
voluntarily participate In a high risk enterprise unless a high prealua Is 
paid. Many govemaent prograas are structured to reduce this uncertainty In 
nev high tech and experlaental enterprises to a level that Is aanageable by 
the private sector. 


Indeanlf Icatlon* Insurance, bonding and contractiial agreeaents are all 
aechanlsas to transfer risk. The present situation In the HTtf cleanup area 
brings this aspect of risk, and who aust assume risks for the nation's 
cleanup, into focus. There Is a need In the HTW prograa for the definition of 
the risk Involved and the assignment of each risk to the proper entity. 
Guidelines are necessary to spell out and clarify the appropriate 
responsibilities that will be borne by govemaent agencies and those Chat are 
within Che purview of private enterprise. 

Indemnification Is a tool that transfers the risks from private Industry 
to the govemaent. One problea with Indemnification In HTW cleanups Is the 
uncertainty of coverage. It Is not known at the time of bid openings whether 
coverage will be available to the contractor or the surety, and, if it is, the 
sBOunt of covetage la unknown. 

Another tool commonly used to manage uncertainty Is insurance. Insurance 
presently available to contractors is Inadequate. The maximum amount 
available is much too low, the time period of coverage Is too Halted, and 
third parties are not covered. Thus , the transfer of risk to the Insurance 
industry is quite Halted. 

The bonding process la another way to transfer uncertainties from the 
govemaent. It Is a traditional way to transfer risk In the construction area 
where construction occurs over a long time period and conltments must be made 
for the entire project before the project can proceed. The traditional risk 
covered by construction performance bonds was that the project be completed as 
designed, that the contractor assumed responsibility during the construction 
period, the warranty and the latent defect period. Problems have arisen In 
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Industry fe«r». The underlying Induetry concern U risk to the eontrector 
•nd/or the eurety. Fectore effecting rlek Include: Indennlflcetlon. 

Insurance and bonding. These risk factors Influence one another, e.g., if 
Indennlflcatlon Is available to the surety, then bonding nay be aore readily 
available. Ho single action vlll solve all the bonding problems . Additional 
conclusions sre listed below: 

The govemnent Bust select the aost epproprlete acquisition strategy 
solicitation process. Risk to sureties, contractors and the 
govemaent should be considered In addition to other site requlreaents . 

’ govemaent acquisition strategy should address the need to make an 

®*rly decision whether to use a service or construction contract. In soae 
cases, different contract types aay be \ised for different project phases 
within the saae contract. Miller Act, Davls-Bacon Act and Service Contract 
Act decisions should be aade on their aerlts and without regard to bonding or 
cost implications. 

- Contracts should be structured, the type of contracts selected and 
bonding requlreisents established, to appropriately protect the government's 
Interests. These interests include: Insuring that contractors capable of 
performing the contract remain eligible and that the selected contractor 
performs as promised. 

- HTV cleanup agencies should explicitly decide how much performance 
bonding Is required and how that bonding should be structured. Normal 
practice Is to require 100% performance bonding for construction contracts and 
zero bonding for service contracts, although the contracting officer can 
select other percentages. We need to assure that the amount selected Is only 
that needed to protect govenwent Interests. 

- Sureties only want to assure that the remedial action contractor 
constructs what was required by the plans and specifications. They wish to 
avoid deslgn/construct contracts or contracts containing major performance 
specifications. 

- There Is a strong perception by the Industry that difficulties with 
bonds Is limiting competition. RA contractors report that they have not bid 
projects due to unavailability of bonding. Sureties Indicate that the risk Is 
too large. 
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V. Omc»(S EXAMINED 


A. INTRODUCTION 

Discuss lonj conducted during the study with Industry, contrector, end 
govemaent personnel reised severel possible eltemstives that sight be taken 
to Increase the availability of bonds to HTW construction contractors. These 
alternatives fall into two general categories as follows: 

o NQn*Le£islativc Chanyee . Internal Corps and EPA non* legislative 
changes in procedures related to contracting strategy and 
iapleaentation of the authorities which each agency already possesses. 

o Chfln g gg - includes revisions to regulations which guide 

each agency but srhich neither possesses the authority to revise 
independently; revisions to existing statutes so as to, (1) eliainate 
requireaents that serve to lessen the corporate surety industry's 
interest in bonding of HTW projects and, (2) to clarify that 
perfonsance bonds are to be xised only to assure that the contractor 
will coaplete all contractual requireaents and are not a vehicle by 
which third party claias nay be satisfied. 

Of the options available to the govemaent to alleviate the bonding 
problea, aany are centered on the concept of aanageaent of risk by the 
govemaent. Financial and physical risk exist in the cleanup process and the 
govemaent needs to Incorporate risk analysis into its planning process to 
exaalne the trade offs in costs and benefits of the transfers of these risks 
between govemaent and the private sector. In the case of bonding HTW cleanup 
projects, the govemaent aust exaalne the assumption of higher risks in non- 
performance of contracts for HTW cleanup against the gains of more coape tition 
by the cleanup industry and the resultant lower prices for projects. 

It should be pointed out that the bonding coasunity generally does perfom 
o ••tvice for the Govemaent contracting agency In making its evaluation to 
bond a particular contractor. In making this decision, it carefully analyses 
the contractor a financial and technical competence to do the work as well as 
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USACI. 10. rtaauxaaaak. 


LlAlta M-r*rf*CMMa M*iaailaa ka t»*an 
Mra •artlaal coBttaaiaca. 


AU ke»4a auai ba !• fiMa baCata MiUa fcaaaa4 

la taa»a4. lalilailf iltllaali ia aat m» aall^a. 
Cm ba aaaaa^UabaA aata alav^y W ta^iiaa a( 
paaaL aMMai o( baaA. 

WlU iaba aaa mi «M*balf yaara ta l^lMaab 
laiara«aaey taaiilaailaa aaa4aA. 


Hay laaiaaaa raOacal Utility fat laAaMtflaatlaa. 


May aiaaaasaaa yatilalraiiaa by aatailaa. If Italia 
•K« aai iaa law. 


ICfaatlaaaaaa 


I^raalaa alavaa aaalf itaU aaairaaUr ya'fatatMa 
aMiaailoaa aata ibaa aaaaaaary. 

AMUIaaal a^Mitailaa . 

flaaaalai aaaia ia aaaitaaiaia ilaa ay aaaaia. 


AaaiilanaL atalalaltailaa h>ut4m^ iMtaaaaA 
flaaBalal aeaia ia aoaicaaiaca ilaa ay aaaaia. 

y*aarai tavanMai aaa«Maa aata tiak. 

■aAaailaa af yabll* ytaiaailaa ayalaai VIW baaatAa. 

RaAuaUta af yiAlla ytaiaailaa a«alaai nW 
llabimy hatatfa. 







Cov«mMnt. Thl* should bo dono osrly In the ocqulsltlon process to sssure 
thot the coBpetltlon benefits thst alghc be gslned by such effort con be fully 
Mxlalzed. The decision of whether to use s service contrset or s 
construction contrset Bust be nsde on their respective Berlts end not on the 
Ispacts of securing performance bonding. A separate set of procedures Is 
required to establish the bonding requirement. 

In making this bonding determination It is also important to recognize 
that the surety coimiunlty's concern regarding the risk associated with HTtf 
vork will probably lead to the surety not stepping forward to complete the 
project in the event of a contractor default. Consequently. It Is likely that 
Che Government will benefit only from the surety's providing the penal sum of 
Che performance bond. The Government probably will still need to reprocure 
Che work. Contractors pointed out that sureties were requiring substantial 
financial comaltaents from contractors as a prerequisite to providing bonding. 
This fact would tend to make the surety even more inclined to buy Itself out 
rather than assume the greater risk burden associated with Its takeover of the 
defaulted contract. The reality then appears to be that the performance bond 
is primarily protecting the Covemaent's financial stake In the contract 
rather than its Interest in not having to deal with reprocurement upon 
default. 

In looking at the character of work to be performed under an HTV contract, 
it may well be that the nature of the work and the payment arrangements 
employed by the Government may provide a measure of protection In themselves 
Chat could warrant a lower bonding percentage. In the excavation situation, 
mnd even more so where we are dealing with incineration service work, many of 
Che payments to the contractor are subject to Its performing satisfactorily . 

A default after partial performance requires that the Government procure 
another contractor to continue performax^e. This default situation, however, 
la substantially different from that faced where we are dealing with a 
building construction project. In the former case, the work to be completed 
la relatively easy to determine. This is In sharp contrast to the problem 
facing the Covemsient where multiple subcontractors and complex design 
requirements must be determined and taken Into consideration In a vertical 
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b. ttgqutre lncrea3ed_Acquliltlon Planning . Th« contracting procasa. 
Including tha bonding Itsuat, should ba Intagratad Into a projact acquisition 
plan. An analyala of tha risk trada of fa to tha Covamaant aay ba 
incorporatad Into tha acquisition planning procasa for KTV projects. 

Prasantly tha Federal Covarnaant requires parforaanca bonds to assure against 
the uncertainty of projact non- parforaanca on construction projects as 
^MXidAt.md by tha Millar Act. Tha cost of this protection should approxiaate 
Che cost of tha potential non- parforaanca risk In tha long run. Tha trade 
offs of this risk aay ba axaalnad In Che acquisition planning process for each 
project. The process vlll analyze tha benefits and costs of tha Covamaant 
assualng slightly higher risks In projact parforaanca and tha resultant 
benefits and costs of laprovlng the competitive climate for HTV contracting 
and the consequent radxictlon In contract prices. This nay Involve the 
analysis of each phase of Che cleanup and the appropriate level of bonding 
that would afford adequate protection for the CovemiBent*s Interests and still 
encourage participation by the bonding Industry. Careful examination of the 
contract alternatives, service contracts or construction contracts, should be 
carried out by an interdisciplinary team, "recommending* to the contracting 
although final disposition will be made by the Department of Labor. 
Meetings are being planned for early summer 1990 between EPA, Corps and 
Department of Labor representatives to clarify the classif ication of 
construction and service contracts under the Davis-Bacon and Service contract 
Acts . 

Cost type contracts should be given careful consideration where there are 
f l^cant technological unknowns associated with undertaking an HTV project. 

not In the program's interest for the contractor to be required to bear 
an Inordinate share of the risk. Requiring fixed priced contracts under such 
conditions places both the contractor and surety In an unacceptable risk 
condition and would increase the cost to the government significantly. 

Multiple contracts are another action which could be considered by the 
Government during Its acquisition planning to limit the risk potential for the 
bonding community. The approach would be to structure the contract 
requirements so as to limit or Isolate the activity requiring a surety bond 
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plan would placa an adslnittratlva burdan on Cha projact. If additional firaa 
partlclpata, thara la a chanca of raducad projact coata. 

2. Clarify Surety Liability. 

a. background . Intarylavs conducted in tha course of the study with 
contractors and sureties focused on the real concern In the surety comounlty' 
regarding the potential liability arising froa their vllllngness to act as 
guarantors for HTV projects. This Is consistent with the sureties* stand that 
they are bonding execution of plans axuS specs, not projact perfonaanca. This 
is a perceived danger, not one based on any particular court ruling Involving 
a surety guarantee situation. The perceived liability arises froB potential 
third party Injury claims and an ill -defined bond coverage coapletlon period. 

The surety's concern for liability results from the trend in cases arising 
from the nonuaental asbestos litigations where the courts have sought soae 
deep pocket to coapensate the Injured party. In some cases, the courts have 
looked to Insurance conpanles for such relief despite the Insurance Industry's 
disclaimer of any liability under their policies. The sureties view 
themselves as similar to these situations, with potential deep pockets from 
which Injured parties may seek relief. They recognize that they are not 
insurers of such Injtiry, but have little faith that the courts will take note 
of the distinction between insurer and guarantor if there Is no other 
financially viable party against %diich a valid Judgement can be executed. 

The surety community, similar to the insurance Industry, uses a secondary 
market to spread the risk associated with any particular bond arrangement. 
This secondary market has made It clear that it is not Interested in sharing 
the risk associated with HTU projects. As a consequence, surety firms are 
more and more being called upon to undertake greater risk levels for such 
work. The insurance Industry responded to the loss of Its secondary insurers 
by withdrawing completely from the pollution liability coverage market. The 
surety Industry, although still maintaining a reduced presence, does have 
certain members of Its community which have followed the Insurance Industry 
load and chosen to withdraw from providing bond coverage for such work. 
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C. gyraitv Indganlflcatlon . Another concern thet needs to be 
clarified Is the extent of Indennlflcetlon. If sny. thet the surety would be 
entitled to es e result of providing bonding on the contract. Indennificstion 
for reaedial action contractors perforaing HTW work is peraitted by 42 U.S.C, 
9619, provided that certain requireaents are aet. Sureties question the 
applicability of this indeani fleet ion to thea. Since it has a aajor Impact on 
the evaluation of the risk for bonding such work, clarification is needed to 
allow the industry to adeqtAately quantify its potential long-term risk. 

^ IWfine bftnd completion period . The govemaent will define the 
point at which bond coapletlon requirements have been fulfilled. This 
definition is within the authority of the procuring agencies. 

Recently, in reply to a surety's concern over Its right to indemnification 
in the event of a default of the bonded contractor, EPA advised that the 
surety would be eligible for indemnification if It elected to stand in the 
shoes of the defaulted contractor and complete performance of the remedial 
action. A final decision has not been made as to how this will apply to a 
surety that elects to take on responsibility for perforaance. but does so 
through its procuring another contractor. It is clear that this issue must be 
clarified with respect to the EPA superfund projects. 

3. Tndemnlflc *Mon Guidelines^ 

a- ftfl^ Vyround . There is no defined limit of coverage In EPA's 
Interim guidance on indemnification that can be addressed with certainty by 
surety or contractor interests in assessing their potential risk. Likewise, 
the requirements that will need to be net to become eligible for the 
Indemnification are not completely clear with respect to the contractor. They 
are even more ambiguous regarding the surety. These unknowns appear to 
exacerbate an already bad situation and provide no incentive for industry to 
Bove forward and commit themselves and their assets to support the program. 

It Is unclear from the data compiled In the study the effect that 

j^^^Cion of this issue will have on the surety and contractor community. 
DOD. which has not provided Indemnification, for Its work, has been able to 
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hazardous and coaplax, aany projacts usa provan anglnaarlng prlnclplat vhlch 
h«va a long history of usa and accaptanca. The axtraaa caution on tha part of 
tha suracy Industry, llaltad nuobar of projacts constructad and raluctanca of 
suratlas Co bacona Involvad in HTW projacts, all mash cogathar to causa the 
suraCy to assuae aach HTV projact is the saae desplta tha considerable 
varlaclon In the types of projects. A nuabar of projects are water supply 
construction altemativas that have no direct involveaent with hazardous 
wastes . 


b. Outreach Proyraa . To ovarcoae this lack of tmdcratandlng, the EPA 
and the Corps could sponsor outreach efforts aised at bringing both sureties 
and contractors together for purposes of discussing with industry technical 
aspects of different types of HTV projacts. The agencies should also focus on 
Che different site conditions and various contractual provisions that can 
distinguish one site from another and the technical aspects of using state of 
Che art technology. While not ellainatlng all isipediaents to surety 
involveaent, this could go a long way tovsrd lowering the surety industry's 
reticence to participate on soae of the less coaplex projects. 

5. Oait Risk Potential. 

a. Background . Sureties expressed particular concern that the 
Govemaent not package its procureaents , as design-build contracts Including 
the use of performance specifications . In these cases, the surety is 
concerned that its risks are significantly enlarged froa the situation it 
faces where design has been coapleted and the contractor need only construct 
the designed project in order to satisfy performance. 

b. Clarify Contract Policy . The govemaent should consider accepting 
design responsibility where performance specification requirements have been 

Performance specifications are used to some extend in sll construction 
contracts. Incineration sitd ground water treatment contracts have a very 
large performance specification component and will remain that way. The 
govemaent will continue to ellow contractors to propose the complex equipment 
needed to meet specific site treatment requirements. Once the contrsctor has 
demonstrated that the equipment meets the performance specif Ication. the 
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X. Incr«**« the coverage for Indeaml fleet Ion. Expend the typee of 
coverage for liability Indeanl fleet Ion and sake these available to the surety 

AS well as the contractor. 

2. Establish a dollar cap on HTW liability. 

3. Pr*.»pt •t«te l.v. covering .trlct lUbUlty. ond provide unlvere.l 
indeanl cy. 

*. Aaend CERCIA and/or Miller Act to opeclfy that the purpose of 
performance bonds Is to assure the goverrosent that the contrector will 
complete all contractual requirements and obligations. PerfonmuK:e bonds 
shall not be a vehicle for third party liability claims. 
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EPA «nd Corps represents tlvos should aeec with Depertaenc of Lebor to 
clerlfy the contrsct requlreaents of the HTtf pro^rea end the reletlonshlp of 
these to the; Miller Act, Davis >Eecon Act end related regulations. 

A prograa of continuing review of contract actions will Insure continued 
coapetltlon In the contracting process. 

Eaphasls should be placed on appropriate acquisition planning which takes 
into consideration all factors that relate to the coapetltlveness of the 
contract situation. 

2. Clarify Su rety Liability Under SARA 

EPA should aove laaediately to clearly define the extent to which It will 
provide indeanlfication coverage to sureties on HTtf projects. Extending 
indeani fleet ion by the Federal govemaent to sureties should be explored when 
they fulfill these surety obligations by stepping In and coapletlng the 
project for the defaulting contractor. Presently this area Is not well 
defined. EPA should also institute, in conjunction with the Corps, an effort 
to revise the present FAR perforaance bond fora to deal with the concerns 
raised by sureties on potential for third party actions looking to the bond 
for injury Judgement recovery. A task force composed of appropriate personnel 
from both agencies should be established to work on having this revision 
instituted for HTtf projects. At the same time, each agency should require its 
internal procurement elements to assure that wording is included in 
invitations and solicitations dlsclaiaing any interest by the Covemnent in 
having the performance bond being available to cover third party Injury 
claims . 

3. Indeanlfic ation Guidelines. 

A new Indeanlfication clause will be implemented by the Corps which will 
assure the indemnification of HTV contractors in the event that they are not 
able to secure adequate Insurance for firm fixed price contracts. The 
Indemnification will extend to third party liability by the surety. 

4. CoBaunlcation with Industry . 
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subs cant tally reduce aany of the concerns of the surety industry and 
contractor conaunlty In being Involved with Superfund renedlal action work. 
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List of Contacts 
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appehdu a 


HtV BONDING STUDY 
List of Contacts 


N«a« OrAonlzstlon Address 


John Stollor 

111. Dept land Pollution Ctrl 

Springfield 

Lynn Schubort 

Aaerican Ins. Assn 

Washington 

Brian Docry 

Assn. Canl. Contr/Aaar 

Washington 

Stuart Blnstock 

Assn. Cenl. Contr/Aaar. 

Washington 

Dave Johnson 

Assn. Ganl. Contr/Aaar. 

Washington 

Jack Mahon 

CECC*C OCE 

Washington 

Crag Hoonan 

CECC-C OCE 

Washington 

Chuck Schroar 

CEXP-C OCE 

Washington 

Waltar Norko 

CDIP-CP OCE 

Washington 

Sara Bunch 

CEMP'RS OCE 

Washington 

Jin Gibson 

CEMP-RS OCE 

Washington 

Paul Lancer 

CEMP'RS OCE 

Washington 

Noel Urban 

CEJiP^RS OCE 

Washington 

Cane Jones 

CEMRD-CT 

Oaaha 

Bruce Anderson 

CEMRD-OC 

Oaaha 

Horn Sparo 

CEMRD-OC 

Oaaha 

August Spallo 

CEMRX-OC 

Kansas City 

Joan Chapaan 

CEMRK-CT 

Kansas City 

Steven Switzer 

CEMRK-CT-K 

Kansas City 

Frank Bader 

CEMRX>ED>T 

Kansas City 

Lee Fuerst 

CEMRX>ED-T 

Kansas City 

Donald Robinson 

CEMRO-CT 

Oaaha 

Cathy Vanetta 

CEMRO-CT 

Oaaha 

Kirk Wllliaas 

CEMRO-CT 

Oaaha 

Stanley Karlock 

CEMRO-ED-E 

Oaaha 

Gary Henninger 

CEMRO-OC 

Kansas City 

Ann Wright 

CEJWO-OC 

Oaaha 

Rick Heinz 

CEORD-RS 

Clnclnattl 

Mary Melhom 

CEPR-ZA 

Washington 

George Vischaan 

CEPR-2A 

Washington 

Richard Corrigan 

CH2M Hill 

Washlnton 

S. McCallle 

CH2M Hill 

Denver 

Jla Lane 

Corroon & Black 

Madison 

Peter Bond 

Davy Corp 

San Francisco 

Mike Yates 

Ebasco Constr. Inc. 

Lyndhurst 

Uilllaa Bodlc 

Envlronaental Bus. Assn. 

Washington 

Paul Nadeau 

EPA HQ 

Washington 

Tob Whalen 

EPA HQ 

Washington 

Carl Edlund 

EPA Rag Off 6 (Dallas) 

Dallas 

Toa Bosley 

Fidelity A Deposit Co. 

Baltiaore 

John Herguth 

Foster Wheeler Corp. 

Clinton 

Terre Belt 

Haxardous Waste Action Co 

Washington 

Joe Turner 

Huntington Dtst. 

Huntington 

John Daniel 

IT Corp 

Washington 
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Appendix B: 

Sample Forms 
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CUTinun OF SUFFKIINa 

1 Hereby Certify. Th«« the surety nemrd herein is personslly known to me; that, in my iudgmenc. said surety is 
responsible, and qualified to act as such; and that, to the best uf my knowledge, the facts siaird by sa«d surety in the 
fofvgoing affidavit are irut. 

MAMt ( Tipruvwsru/ | 

1 

! 

1 sCMATuat 

omciAi. tmi 


aoomss r V«w*vr S/rtW. Cay- Smtw. /.IP C»dn 



INSTRUaiONS 


1 . ThU form tholt b« us«d wh«n«v*r sureties on 
bonds to be executed in connection with Government 
controcts ore individuol sureties, os provided in gov- 
erning regubtions (see 41 Cft 1-10.203. 1-16.801, 
101 -46-31- There sholl be no deviotion from this form 
except os so outhoriied (see 41 CFt 1-1.009. 
101-1-HO). 

2. A corporotion, portnership, or other business 
ossociotion or firm, os such, will not be occepted os o 
surety, nor will o portner be accepted os o surety for 
co-portners or for o firm of which he is o member. 
Stockholders of o eorporote principol moy be occcepted 
os sureties provided their quolificotions os such ore 
irsdependent of their stockholdings therein, b orriv- 
ing ot the net worth figure in Item 7 on the foee of 
this offidovif on individual surety will not include ony 
finonciol interest he moy hove in the assets of the 
principol on the bond which this offidovit supports. 

3. An individuol surety sholl be o citixen of the 
United States, except thot if the contract ond bond 
ore executed in ony foreign country, the Common- 
weohh of Puerto tico, the Virgin Islonds, the Conol 
Zone, Guom, or ony other territory or possession of 
the United Stotes, such surety need only be o perma- 


nent resident of the ploce of execution of the controct 
orsd borsd. 

4. The individuol surety shotl show net worth in o 
sum not bss thon the penolty of the bond by supply- 
ing the informotion required on the foce hereof, 
under oath before o United Stotes commissioner, o 
clerk of o United Stotes Court, or notary public, or 
some other officer hoving outhority to odminister ooths 
generally. If the officer hos on officio! seol, it sholl 
be olfixed, otherwise the proper certificote os to his 
officio! chorocter shall be furnished. 

5. The certificote of sufficiency shall be signed by 
on officer of o bonk or trust company, o judge or 
clerk of o court of record, o United States district at- 
torney or commissioner, o postmaster, o collector or 
deputy collector of internal revenue, or ony other of- 
ficer of the United States occeptobU to the deport- 
m«ni or estoblishment cofKemed. Further certificates 
showing odditionol assets, or o new surety, moy be 
required to ossure protection of the Government's 
interest. Such certificates must be based on the 
persor«ol investigation of the certifying officer at the 
hme of the moktng thereof, ond not upon prior 
certifications. 


u.$. COVtJOOOXT rXDrrWC Ofrict : <944 O - 437->07 


HAhOAXO soeM ss s*cx is. 
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COAPORATf tURITVdttl fCanfti-we#r~ ' — 

m 

> 

1 

N«m« Ip 
Aoanm 


MHlfl 


Corporuu 

See/ 

Sgnatureu) 

I. 1 

■■ 

IKZlIlQI 

mnSnm 

1. 

* 

u 

> 

w 

1 



>TATC oe IHC. 

CIA8ILITV limit 

s 

Corporate 

Seal 

S*9n«iur«lll 

1. 

a. 



1. 

2. 


0 
> 
IH 

1 

Name & 
AiSdresi 



LIAOILITV limit 1 

s I 

h” — 

Corporate 

Seal 

Signature (si 

1. 

T 

Named! & 
Titiedl 

n>a*4i 

1. 

2. 

w 

>• 

Hi 

1 

Name& 

Addmsi 


state of INC. 

LIAaiLITY limit 

$ 

Corporate 

Seal 

Sigriature(s) 

1. 

2. 1 

HZQnll 

1. 

2. 

lb 

► 

►- 

III 

C 

3 

«i 

Name A 

Mdres 


state of INC. 

LiAeiLirv limit 
$ 

Corporate 

Seal 

Sigrxeturtls) 

1. 

2. 

Named) & 
Titiedl 
fTyp^^i 

1. 

2. 

> 

K 

Ul 

oc 

3 

«• 

Name & 
Add ms 


state of INC. 

LIAaiLlTV limit 
$ 

Corporate 

Seal 

1 

j 

Signatured) 

1. 12. 

L 

Named) & 
Titicisl 

T ?2^ — 

! 


INSTRUCTIONS 


1 This tom ts authorized ^or use when a Did guaranty u reauireo. 
Any deviat'Or^ from this form will require The written aoorovai of 
the Administrator o* General Services 

2 Insert the luH 'eg^i name and business address o< the Princioai m 
the soace designated ■'Principal’' on the face o» the form 4n 
authorized person shall sign the bond. Any person sign.ng .n a reo- 
rwentative capacity leg* atlomev«n-fact» must furnish evi- 
dence of authority if that representative •$ not a memoer of the 
firm, partnership, or (Omt venture, or an oft-cer o* the corpora- 
tion involved 

3. The boryJ may eKpress penal sum as a percentage of the bid 
price In these cases, the bond rnay state a r»ia* *■ um dunar lim.u- 
non teg.. 20% of the bid pnoe but the amount not to eiceed 
dollars) 

4 ta) Corporations executing the borxJ as surf^s ^ust aocear on 
the Oepanrr^nt of the Treasury's list of acoro»eo sureties and 
muft act within the limitation listed herein Where more man one 
oorporate surety if involved, meir names and addresses shall aoocar 


m me scaces iSuretv a. Surety B. etc) headed CC-®C--‘: 
SURETyhESI" in the space designated 'SuRETYi irS< jr --- 
face of the *orm, insert only the letter identtficat*or o' -n i.'r* 

ibi Where individual sureties are involved, two or 'ricrp -•sc:' 
sipie persons shall execute the bond A comoieteo a- 
inflividuai Surety (Standard Form 28). for each >naivc-ai 
Shall accpmoany me bond. The Government mav 'eouife t-e'.r 
sureties to furnish additior^ai substantiatir^ information conve-- - . 
their financial capability 

5 Corporations «>ecuting the bond shall aftn tnc' - 

seals individuals snaii execute the bond opposite the wo'O C : 
rate Sear', and snaii aHi* an adhesive seal *f e*ec«ted r. •.*, -- 
New Hamoshire. or any omer jurisdiction requiring acnes «e i 

5 ‘J’ vDe me name arnl title of each person signing tn.s ounc ~ 
space provided 

7 in Its application to negotiated contracu, me te'***s r c in; 
"biddef " shall include "prooGaai" and “offeror" 
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lUAITV f I tUtltTV t i iMMTV 0 I tU^gTy g 



INSTRUCTIONS 


1 Tht» form It *uifHjri 2 «J ter uai io connection witfi Government 
Any devieiion from tf>i$ form will requirt the written 
Moroval of the Aominiftntor of General SarvioBt. 

Z interrthefulMe^nameendbuiinewecfclraaof thePnnciMi .n 

the t pr ^ **Wndoer' on the face of the form. An 

authomatKm penon rftall *gn the bond. Any penon ngning m a 
mowntiti^ve cmmati te.fl.. »" «r»mey-m-factJ mu« fumiih evi. 
<I«KS of authority if that r«)«n3tive « not a member of the 
firm, p^tnenhip. or jomt venture, or an officer of the corpora, 
tion im«lved. 

3 Corporatiom eeeojonq the bond m mxnm mu« aooear on 
the Oeo^mwtt of Tfeetury i liet of aooroved tureoes and 
muat act within the timittoon linad therem. Where more than one 
oorporite eurety is involved, ffieif names and addrenea dia<i aooear 
(Sweety A. Surety B. etc.) headed "CORPORATE 


SURETYM6S)** In the «ace designated *'SUReTvn£Sr' on m* 
face of the form inaart only the letter identification of the mrtiie 

(b) Where ndtvidual suretMi an involved, two or more resooo- 
nbie persore diait ciecuti tf*e bond. A comoketad Afftdamt ol 
indfvtdual Surety (Sondard Porm 281. for each mdivdual amrv. 
shall accomoany tha bond. Tha Govam m ant may raqure ihass 
sureties to fum^ additional subsanbaong inlormation concerning 
thetr firvanoal cio^lity. 

4 Corporations csacuting da bond dall affis the«r oorponte 
seals, individvkifs dalt eeaoua the bond oooosia the word “Coroo- 
rate Seal*'. trC tfialt affix an at d asiia sni if exacund in u*ne. 
New Hemodiire. or any othar funsdicbcn reouinng ajhcuve sMh 

S. Type the name and bde of eatfi poraon agntng the bond ei (he 
space provided. 
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APPENDIX 3 


SummV7 T«Mc of Sutc Uw Rekvmnt to RACt 



Aoo'ra 


St 9 A 4 tVir«Ul 


ft 

r.ttcitj 

tTrp» 4 i 




N«rri«{il ft 

Tifitli) 

fTyp 94 i _ 


Stgrxa(u««U) 


N«maU) ft 
TimtsI 

tT>P 94 i 


COW^OWATl SUMTVtmi 


ilAICo# INC. 


$ 


STATE INC. :t‘A«tLlTV LIMIT 

!s 


state tHC. |l_»Aa«UtTX LIMIT 


Corporate 

$€0t 


Corporatr 

S^ai 


Corporate 

Seat 


S<gn«iu(«U) 


N«m*ut ft 
fTyerndt 


Htm* ft 
Add'cn 


St^fvcturvlsl 


MAmcKi ft I 1 . 
tTyf» 4 i _! 


NATn« ft 

Aoorru 


►- I S< 9 >'«iu'C(sP I 

ff I 1_ 

5 ft ; * 

• T T«ei»i 
tTip^at 


STATE INC. iLiAftIUTV LIMIT 

s 


[STATE OF INC. 


LIASILITV limit 

S 


STATE OF INC, jLIASILlTY limit 

! s 


Corporate 

Seal 


Corporate 

Seal 


Corporate 

Seal 


'NST 3 -C’iC \5 


1 This ♦o^'^ * 0 ' tne i'iotec:*OT* o* uei’sons S'..cp'v:ng iaoo» d"'o 
I’^ater.di *s t-rseo wnen d javf^eirt tsono i$ feoiiii’eo 

Df A^us; 2d. 1936. d9 S:at 793 <40 uSC 270 a-270ei a^v 
.-»ev.ai'on ;tis toT-ri twH ^eomre the atriova) o* t''': 

Aomiristrato^ 0* General Services 

2 Insert ine full legal name and business adc'*-^' *'*e =■' nciuai <n 

the soace designated ''PrinciDai " on the - •• lom An 
authorised person shall sign the bond A:-, ••'fon S-I^inq .n a 
reo resen lative cao»c>iv <e g . an attorney <n : '"ust Vimisn ev 
Pence o< authority it that reoresentative s • ’ j oer o* t»T* 

firm. oartnershiO. Or lO'ht venture, or an ' •'*« Ci}rrc>ra 

tion involved 

3 lal Corporations e«ecuiing the bond as - • * > 41 ; • j» •* 

the Department of the Treasury s liSt •)• ... . J : 

m..st act ¥vithin the limitation i.sted there. r. ‘ • • •»'ir 

jrate surety is involved their rvames ana j' :•-** » 4 ' j: i-ear 


•n *rp ao?s ’S-r-T- A Surety B. etc I hedoea CC = = ? = A"E 
S[__pcTv.i£5. ,r rrse s"ace designated 'SuP v 1 1 = S- y 
lace 0* ‘ r ‘ ' ■ ' wr: on-, the letter identif'cat-on ci jr-c s..'-:' 

; 0 l .‘.'hpre r-2 ^-C.-a' Suret-eS are .nvOlved, tvvo or ".Qr» ruse*' 
S'Oie uersons sna.- e«ecute me 00*^0 a comcieteo AM..ja. • 
inaiv.Qvai Surety iStanoarO form 28I. for each ina>w<iTMai s-'*’'. 
shall ac:.‘>’''rar' V tn* oond The Government -nav r^;,,i- 
Sureties to f^rn-sh adO-tiOnal substantiating .ntormat'Ori •• 

the.r t.nanc.ai rjLaC'i'tv 

d Corporations :secutmg the bor'd shall aff*« meir corrc'ate 
seals irKjividuais shall esecuic the bor'd opposite the vrord 'C='-a 
rate Seal”, and shan affia an adhesive sea< if e«ecuted va-ne 
'.i-.v Hamoshire. or any other jurisdiction regard'r'g aor>es‘*e sei’s 

6 T ,;-e me nar^e anp tii'e of eacn person s.gn.nq tn.s unn j «■ • • 
space uroy>ded 
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Cfd I 1 «I 4 O • 433 * 






5 /M 

5/M Afltw* 


5 /tt AckMM* 


r«iuti«* cw%ttoi 
GcMit r«ai4 
<1 It'Sla-M) 


MAM* OMlItf 

As 

Uifmlwlrn 

BmMUI ActiMi 
fwst FmA 


APniBIK 

SIMUAV TAAtl or ATAtl L« 
laraMATioo tiUVMVT TO 

usroou oomACiotf *mc») 


•tffUt LlakUUr 
f«r MC's fcr itatwia 


laAsMlty 

ttstwcas lar MC's 


No 

«roi^ful sels, 
tnd n««llS«nc« 

T««, R* —SI »«»• 
contial o»*r hstsf4o«i 
•wkatsncss. |4*,0J.t2J) 


Anll-IaOMUy 

■tatwkss 


■flStflSKlMS « 

•Mtac l-A»Ul*s 


wt 4 a«f *•« srrir 

to «AC» 


Tos, far ssl* RMiU***** 
In osttsl* AI 


SnCl-AoflctoMcr ototMto lo 

to «o«tso«« *»• 

•^1 loot loo MCo 

O «10 

Yot. »ootlo« 14-1T4 

rAlf m—f9 
lnAMiltUs wnloos f^o 

Of* *M«*r»*«*^ 


•.7-420 h»l4* AACo «• s 
noflUrne* *tmn4mt4 


w, 

•-I-MI fs^lrss 
AACo «• uiii— tfy 
•totos. 


po- 

ores ooptssst# Pltk 

••MoUoAtS 0*4 
•Mifsstsco Moo fooolooA 

f«U 

InJMPlf tcotloA. 





iRroMAtuai to 

USNMl OOmuCTOS <MC«)-e— tl*»4 


Lm« 

' Wfdmtm 

5/ff 


f/tf vifcrut 

C*|1^U 

5/ff riMUs 


)ftff iMMil 


Btwlmt LlB^llUr 
tmt lUC'a W Ststut* 


NMM««Mnc A«l. • 
• lU, aU*** 
Dv^ctMVt aC 
CwaanratlM ta 
raaalv* fanrfa In 
carrflnt *«t ktt. 


Ta>. If RAC traatcd or 
dla^a«4 of w«tt«a (’01 
Ca4a «>01-R)0«) 


I.4a«iUf 

■takartaa lat RAC’a 


iiiMiRy 

Vaa. for natllt«Ma of 
all parklaa In all 
phaaaa af Atal|n a^ 

canatwratlan r*«i**** 
(•OK Ca4a K’O*). 


■aacriatlaaa m 

tMtac I 1 iItU* 


Vaa. aaaavalMt t—wU? 
atalataa ika acata 

Ciaa llaRlIttr (!• OC 
C«Aa-«001. at aaa> 


WMiif KRt Tn*»t 

fmd 


■aaariawa Haata 
VniaK fiMi 
(ll-«-W> 



awklMtltr. altH 
**** 

Oawaimr* ta 
raaataa mmmj 
fraa tha ra4aral 
aa4 (kata 
gaaa r a aaa k 


Yak, If RAC artantaJ far 
4lapaMl ar iraataani 
(ria.Ilat.Afw. kOl.TIf) 


Taa. far atata an4 
laaal aantraaKara 

or*. 9if) 


Vaa, If RAC aantriRutaa ta Ra. 
tha ralaaaa 

(12>R-R1> 


Oo, Ikaaaaar, OIractar aaa 
aathailaoR In !• 

Vrlna atata Into 
aaa^llanaa with faAaral 
law 


Yaa. rar aata ar ••• 

aalaatana U aanala 
•anatniaKlad aaa*a«ta 
taklaaa li«la«ilf lAAtla* 
capraR or aa«al4aratla« 

•Ivan. 

Vaa. far aaU •aglljanna ••• 

la aartala aanatanailaA 
•ant aata 

(19-R-l) 

Vaa. far aala •a«ll*a«aa 
la aartala aanatrvatlan 
aantaata. 

(4Y1.4S9) 





)/M Um»99 


S/M iMMMbf 

Sftf Umlulmm 


tfrnvii 



KNuiiT TOLi or trm im 
laraiMTioo nuvtfrr lo 

Msroitn OnmUCTOKS (MCa»-ca««taMa4 


NUl 

f . u» 

ItKlet Llabliur 

IfUa^ilty 

Stokwkoa for MC*o 

Aatk-loOMltr 

•tatiaKoa 

Fun4 

Taa, If MC haa aantrel 
•vac haaarfoua aukalanea 
(|5».1*2). Wt no 
(na|lla«nca aiandac^) If 
tianaport hoaarJoMa waato 

«a. 

99. 

bvltOTwntal 
■••TMM riMd 

M, llakllltir a«lr foi 
•foaa natlla«n<a or 

racklaa aanton or 
IniantloAol •laeondiioc 

Oo. 

9m, 

ttatk* 

A*MfaM*« *1*4 

(2t4.fr«) 

Taa, If i*C haa fMaaaaalaai 
•r cofikral a»ar 4lacharfa 
or oauaoO kha tllacKarao 

<m.orr> 

99, 

Hafha. lankwahr 

Conaklkwklaa || JO-lff 

ariuahlf hora 
ifUaaMifUaUa* 

■a— f<><M kteat* 
rratMtiMi fund 
(M-IIW) mni 
fc— f4wu Vaak* 
SIta Claanup fani 

Oo. Itakwlorr aaalltanco 
tkaiUarO <f-2ieo.S(a)) 

Toa, hol4a 
Kofalaaa otaka 
oontraetora fraa 
fra^rkf 4aa»fa 
an4 foraaatal 
la)uclaa eauao4 hr 
noallaanaa (ta- 

Toa. aaaUaabU ta 
oaaaara of faallUf ar 
umf foraaa llabla for 
aioolMtta ar Olapaaal 

<SO-tlfO) 


•Mt*t l«4«UI«« 

T«t, «M ctai* 
lni«Milfl««tlM If 99^4 %• 
4« Ifc* *»«»k 











S/M 


nKMIT TAIU or STATl LW 
irramATiaa nufAirr to 
ucsnMSK oomAcms (UCa>--c«itc 


mpMMta 


Cfpiaaattfi and 
C«iipUHM« rwi4 
(I IIS B.SOI 

■•mvOmc Waal a 
raallUf ftflnt 
rtai4 
(I ns 

■aaav4a«a Vaaia 
fmd 

(tM.lft) 


iMTlnMaatal 

Qaalltf 

PraCaatlaa fund 
(7S>lt*?0«l 


Strlat LUSIIUf 
far Me** Sf Statuta 

Ho, aa Iona aa MC la 
aachlna undai ttata ac 
fadaral Acta 

(IIS SOS) 


Yaa, If It halpa craata 
nacaaaltf far ataanuf 


Yaa, If KAC haa cantcal 
avar hatardaua auSataMa 

(2M.SS0), 0wk tlaSllUf 
ca|»F*d «t IS •llllaa par 
aacurcanea ( 2 AQ . SS2) 

Na. Aatlaa taken ta 
contain at vaaova a 
ralaaaa la not an 

atelaalan af llakllltF fa* 
tha dlacKarta. 

(fS-lO-AO. at ao^.) 

Oa, kat na«ll#anao 
atandard far ckaaa idta 
cauaa dlaehara*a 


IndaMitF 
Slatataa far OAC'i 


Pa, kut PACa rlflit 
inianwlflaatlan la 
^raaaraad apalnat 

athar llakla 
Matlaa. 

<2dO.SS2i t-d)) 


Antl'fwIoMicy 

Itatataa 

Yaa, aannat iranafar 
llakllllF ta anathar 
faraon 
(IIS l.ll) 

Yaa, far a*at naallaaaaa 

In aarialn tanatctMllan 
cantaata 

(SI-S'AU 

Pa. 2dd.SStil-m 

raaafalaat rlpM: af a 
tAC ta aaak 
Indormlflaatlap 


Yaa. far frand at 
natllfant vlalatlan af 

tlta lau (2l>l'7lt) 


Yaa. far mm M«U|anaa 
In aartala aanatrwatlan 
aaataata. 

(2S-2I.II7) 


I an fSAIta 
I^ICIaa 


Yaa. YKa ttaia 
canatltatlan I*' 

Immi 1«F Iran aat«a. 

(Art. III.S II) 



1/M 


1/M 


1/M 


1/M 


iMfttMf riM4 


M« T«ik 


R«m4UI fmd 
(M tm, Gwic. 
u« tr-Mt«) 


MffCh 

c*f«lbM 


rmd mt 

«*uv4«m V«*t« 
•u« ■•MdUt 
fMi 

ItM A‘tN «K 
•M- > 


■•••vlMta 
CUaM^ rMi« 

(im.M) 


tfroDix 

MmMIT TAIL! OT ITATl LMf 
immATioi nLifMn to 

Mirara OOOTMCnMS <IUCa)<-CM«lMM4 


Strtsl LlabIlUr 

tmm MC'a %r •latMt* 


BtatMt** far BAC*« 


Y«a, far msI 
•ctr ar walatlaar la 
crrtala roaritarrlaa 
cantaata i«laaa aatlai 
acciana aaclwfa^ 


«a, mm aaslUafiea atandaH 
U apfUad (MV Ina. Cana. 

Laa }r<imo)> 


Taa. far na«lUa««a In 
cartaln aanatrvcilan AK 
and aaraaflno aantaaia 
(Can. 00. Lava S-ltf.l, 
j-m. 5*«*» 


Taa, If RAC haa aaniral of 

Raaardaua aaata dlacKarta 

(lO'tlS.lt) 


Ma, but RAC aar 
ralaOnraa atata 
far tala In 
Inactlva kaaardaua 
vaata alia. 
aioA-sio>/) 


Taa, far na|ll««**a In 
cartaln aanatcwcilan 
aantaata 

<m-n 


Taa, far fraud ar 
nasllaanc vlalaClaaw af 
tha lav (t'M'dII 


Taa, If RAC tranararta ar 
diapaaaa af vaaiaa 

(ma.Il.lA) 


Ma, RAC mmy kava 
la Indannlfr atatn 
(Sm.tf) 


Taa, far naallganaa li 
aartain aanatrwatlan 
eamtaala. (SStltSII 


■natviatlana an fablla 
•Miar laAMattlaa 

Taa. Mav Maaica Raa a 
aavaratcn InMMltr atatvta 


Caaltacta caMat Oa lat 
far Mv«Mta aacaading ikn 
agf raff lat Ian (ttata lln. 
Uv IT«) 


Taa. 


1/M 



ArroBn 

■VMMT TOU or n*TI UM 
imMTIOO MUTMn TO 
■■sraKi oownmcToo (MC-) -e— 


Vmmt 

5 /or 


s/if 


0 . ' 


rMMf IVMl* 
(CMItlMMO) 


0*1 to «a*t« 

Ut 

atrlct 

llaftlltr M 
vlalatara. 
(Mli.ffI rSfi) 
«•, UCa Mill 
■aac aanOltlana 
aat facto In 
■asarOawa lltaa 
Ctaa«-iV Aat, I 


S/if iaiMO 

Caraltna 


a aaarAawa Naata 
Cantiniaaey ftaiO 
i««<Si>uf) 


Stviat Ltablllir liU^altr 

f«r MC'a Or itatata Otatirtaa far iAC'a 


Aa»t-li< M ttr 

Scatataa 


Pa. Afaaiuta liafltUy 
•nlf far waiaatOarlaaO 
traanapartatlan, aiarapa 
ar Olapa**^ 

Vac, far la^rallcaO aatar 
OlacKargaa (*i*l-fO) ai»A 
far traaaparttnp ar 
glapaslap af kaaarAaua 
aacca althaMt cara>tln« ca 
Aganaf. 

UO) 


Vac. far MgllgaMa in 

certain aanativatlan 


aantaatc 

(••J4-U 


Vac. far cala naplUanaa 

In aartatn aamatcnatlan 
aantaatc 

Ot-l'lt) 




» 


■aatalattana — isAlla 
SMtav ic iiaattlaa 


Vac. atata I labia In tart 
actlana cabjact at parlaO 
af llnltatlana md 
aanacarr llnliatlana 
(V'lt'l) 

Taa. 



iMt 

S/M 

S/M 

S/M 


S/M 

S/M 


0ui« 

•talk 


VlK»tol* 


lto«t 

VlrptJkla 


M*I«Kmw» Ftn4 
(fit. ■•.••la) 


Nm^wmc Act 

(la.i-Mos) 


a— ■r/mr H*it« 
SagwlatlMk 

(M.ltSS.OtO) 


■••pMva fw*4 
(M>S«- 1 ) 


RMIMV TULA or fTATt LAW 
irroMTioa muttmit to 

MSrOMA ODOnACnU (UC»>— CMUmO 


Mi4 md 


(M-H'l» «t MA) 

Ull4 Hm»tm 


•triat LlabllUr 
far iuu;‘a ky Itatata 

Tat. If >AC oantrlAutad la 

tha talaata. 

Tat, If lAC arraniaA far 
fltpatal af traalwnt 

(Tit. lO.MOS) 


laAMltF 

StacMaa lac UC*a 


Taa. 

( 70 .IOS a.ito<»>) 


tetl-l«AaMlty 

icatwcaa 

Tat, far aala •aslltanaa 

la aattala aanttnMlIaa 
cantaata 

(is-i-l) 


Taa. TaUa a«riaaaatt 

kf aattiraatara la 
IMawtff aihar far aala 
Mtllkanea 
(ll-*.l> 

Taa, far •a«Uaaaaa la 

carcala aaaMlcvatlaa 
aaniaatt 

(A.tl.llS) 

Taa, far aala aagllaaaaa 
la aartala aatuintallaa 
cantaata. 

(SS-i-14) 


Malaar af aa<aatalga 

(•.Ot.ltSI 





FAST B 


9l FrotoeUoa 

U DBMS HuAr4o«s WaiU Ptsposal Cftstncti 


OEPARTMINT OF THE NAVY 

OPFICr Of TnI CMHf Of NAVAU OfifATlONi 
WAIMINOTON. DC lOSBO lGOO 



5090 

8«r 453D/1U600126 


KEMORANDUX FOR THE ASSISTANT 8BCRITARY OP THE NAVY (INSTALLATIONS 
AND ENVIRONMENT) 

Subj I EXPERIENCE WITH ENVIRONMENTAL RESPONSE ACTIONS AND 
PROPERTY TRANSFER - INFORMATION MEMORANDUM 

Rttft (s) DASD m«ao as Jun 91 

Snol: (1) Coam«nts on EnvlronsontaX Rsspons« Imuss 

!• In rsspenss to rsfsronoo (a) vs havs prsparsd snoloours (1). 
Ansvsrs to thsss qusstions raissd by ths Environasntal Rssponss 
Tas)c Foros oontain our sxpsrisnos vitli snvironasntal rsspenss 
actions and propsrty tranafsr at nilitary installations clossd 
pursuant to Public Lav 100-93 6. 

2. My point of oontaot Is Patricia L. Fsrrsbss, OP-453D, at 602- 
9031. 


F. R. CLEMENTS 
CAPT, CEC, USN 

Dirsetor, Environasntal Protsotion, 
Safsty and Oeoupational Hsalth 
Division 


f6t 





2>AVtic.e^ 


COMMENTS ON ENVIRONMENTAL RESPONSE ZSSIJES 


ISSU^ g. 


Quafltion; 


vmat sscpsrisnos hsva you had with eutlsaaing faoilltlaa whan 
^jollity la within tha aoopa of an Invastlgation of 
potantlal oontaalnatlon by htiardoua substanoas or an 
ongoing oXaanup of auoh oontaalnatlon? Mhat barriars or 
eoaplloatlons hava you Idantiflad? 


AniNsrs 


axparlanca is our ourrant affort to laaaa all or a 
portion of Buntara Point Naval Shipyard to tha city of San 
Franoisoo* P. L* 101<*S10 diraotad tha Navy to laaaa at 
laaat £60 aoras of ^a shipyard to tha city. Buntara Point 
la an hpl alts and It la lapoaalbla to find 260 contlguoua 
aoraa vhloh ara not contaalnatad or balng atudlad for 
potantlal oontaalnatlon. Currantly, tha oity of San 
franolaoo doaa not %rant a laaaa « but wants a aanagaaant 
agraanant wltt an option to laaaa , and Indaanlfleation to 
tOElo torts liability. Tha Navy oonaldara that our 
laglalatlva dlraetlva la to laaaa tha proparty and 
nagotlationa ara stalaaatad. 

wa foraaaa that ^tantlal laasaas will ba oonoamad about 
baeoalng llabla for hanful affaota froa oontaalnatlon 
d^ing futura usa of tha proparty. Alsoi It may ba 
difficult for a laaaaa to ob^ln flnanolng to iaprova tha 
ppopsjty if thara is a poaaiblllty that tha iaprovaaants may 
hava to ba raaovad to undartaXa anvlronaantal raatoratlon. 
Baoauaa of thaaa and othar unoartaintiaa^ wa axpact laaaa 
arrangaaanta to ba difficult to oonoluda. 


Quaation i 


With raapmaa to axeaaa proparty, or baaaa alatad for 
oloauM, what pollelaa, prooaduras or standard laaaa foma 
for laaalng baas facilitiaa that aay 
®s affaotad by an Invastlgation or elaanup of haaardoua 
s^atanea oontaslnation in tha Intarla bafora tha baaa la 
oloaad? 


To data, non*. Our ourrant eutla.alnT polloia. allow our 
oontraotlng of floor. dl.or.tien to daal with thaaa laauaa. 


Bnelttaur. (1) 


Qu««tiont 


What prooaduraa or otandard daad provlolena hava 

to protaot tha righta of tha Oapartaant 
and to anabla It to dlaohar«a Ita raaponslbllitiaa to*elaan 
up oentulnat^ altaa< vhan tranafarrug paroala of a 
oloalng basa that ara within an *araa of eonoarn?" 


Anawar ; 


Mllolas and proeaduraa for tranafarrlng proparty eutaida of 

Regulations a Tha Mavy has not davalopad any nav polloiaa 
Sf*tha'^na?L«?”*‘**’2 prwloiona to protaot*tha righto 
SltS^whS i* to oiaan up oentaninatad 

within paroala of a oloalng baaa that ara 

vitnin an "araa or oonoarn • * 


XgSUE^ a 

Quaationi 


To ^at axtant haa raaponaa to raourring anvlronaantal 
problaMp au^ aa patrolaua eontaaination of aoila, baan 
atandardiaad? Hava atandard or ganario faaalbiU?y 

atudlaa baan davalopad for - nn h 

ssSh^^u§r«*::L th.'^.iSt: s 

auon a atuay or attach an axampla. 


Anatrar t 


^a brSI^itifiSS55?!®5 raourring anvironmantal problaaa 

•• poaaibla. KAVFAC 

52 Dlvlalona hava davalopad atandard aoepaa 

of verb and uaa *cxMir* eentraoto to anabla tha Mavy to hava 

looatlona. This haa tha 
add^ banafit of raduoing tha ■laamlng ourva” ainea tha 
oontra^^ will ba faailiar with tha Mavy aanag^ 
rag^atera, and tha Individual aitaoo Bovavarp alnoa tha 
252^*22252?** *2 2 o^Rtaalnatad aita variaa dapanding on 
^2di2222f?222 talaaaad, tha dynaaioaoftiM aita 

aanaitivity, ato.) and tha 

atata and local anvlronaantal ragulatiena, atudiaa oonduetad 
«^itiSS22* •*^^®*'* raflaSt thaaa inlqu. JitS 


a 



Queation; 

Hav« RX/rx raqulraaanta baan lAtagratad with NXPA raq[ulra- 
aanta at any baaaa to axpadita olaanup? 

Anavar t 

Tha Dapartaant of Navy haa eonoludad that praaant lav doaa 
not raqulra tha davalopaant of diatinot or Intagratad nipa 
docuaantatien for tha CIRCIA ra&adlaX aotlona takan by DoD 
on Ita InatalXationa. Dapartaant of Navy proeaduraa and 
prograaa for Inatallatlon raatoration inoluda opportunltlaa 
for publio partlelpation and full avaluation of altamatlvaa 
for aotloni tha purpoaaa and valuaa of tha National 
Rnvironnantal Policy Act ara aatiafiad by tha ciRCZA/XR 
proeaduraa. Baoauaa tha tvo atatutaa ara inoonaiatant in 
proeaduraa and in tha tiaing and affaot of judicial 
raaadiaa, auparinpoaitien of NlPA proeaduraa would not, in 
our viav, axpadita raaadial aotiona, but would ba oountar* 
product iva in that raapaot. 

XSfilZU. 

Quaation t 

Bov many currant or fomarly uaad dafanaa aitaa ara 
potantially oontaainatad with unaxplodad ordnanoa? Plaaaa 
provida a liat of thaaa aitaa. 


Anavar : 


Foraarly uaad dafanaa aitaa ara aanagad by tha Any for all 
DOD aitaa. Inatallationa on tha Raaa Cloaura Liat with 
aitaa vhara unaxplodad ordnanoa haa baan found ara liatad 
balovi NB Pugat Bound (Band Point), NAB Ghaaa Fiald, NAS 
Noffatt Fiald, and NWa China Laka (Balton Baa Taat Ranga) . 
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Ig8PE-i« 




th«r« any apaoifio axaaplaa vhara tha ovaraight and 
raoulatoary raaponaibilitiaa of anvironaantal ragulatory 
aganoiaa vara ooi^lnad or raoonoilad? Did thia axpadita tha 
procaaa of anvironaantal raatoratlon at tha baaa? would 
ZAOa at all baaa oloaura altaa provlda a aathod to Idantlfy 
ragulatory raaponaibilitiaa? 

Anavar i 

Many, if not aoat, radaral raolllty hgraaaanta attaapt to 
raconolla CBMCXA and ROUl ragulraaonta, and tha fadaral and 
atata authorltlaa grantad undar thoaa atatutaa and 
ragulatlona. At aoaa looatlona, thla haa allovad for rapid 
raaponaa to ralaaaaa froa undarground atoraga tank (UST) 
ayataaa at Mational Frioritlaa hlat altaa by applying tha 
RCHA U8T claanup ragulatlona, rathar than tha CSRCIA 
raaponaa ragulraaonta. At othar looatlona, tha atata haa 
agraad to obaarva tha olaanup aetlona at our NPL altaa and 
dataralna If prograaa and aoopa ara aatlafaotoryr if thay do 
net ballava that tha prograaa or aoopa ara aooaptabla, thay 
ara raaarvlng thalr rlghta to taka lagal action to try and 
dlraot nacaaaary olaanup actions. Wa do not ballava that 
agraaaanta, luUL-MMt for non*MPL altaa would axpadita tha 
olaanup and tranatar of proparty at baaaa to ba oloaad. 
Por&al agraaaanta ara a uaaful option vhara thara la a 
potantlal or actual dlaagraaaant or point of oontantlon 
hatvaan atataa and tha fadaral aganoy. Whara no problan 
axlata, tha authority glvan DOD In tha National Continganoy 
Plan la aufficiant to olaan up tha alta. 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 
WASHINGTON, DC 20310-0110 




REPLY TO 
ATTENTION OF 


2 3 JUL 1991 



MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

SUBJECT; Experience with Environmental Response Actions 
and Property Transfer 


Reference is made to your memorandum of 28 Jun 91 
on this subject. The Army comments and response to the 
issues and questions you raised are provided at the 
attachment. 

Point of contact in this office is Mr. Rick Newsome 
at extension 614-9531. 


Lewis D. Walker 

Deputy Assistant Secretary of the Army 
(Environment, Safety and Occupational Health) 
OASA(I,L&E) 


Attachments 

cf (w/o attachments); 
SAGC 

AMCEN-CC 

ENVR-EH 

CEMP-R 
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Wh at experience bav you 
Whan tha tacx 


[the Aray] had with out -leaain 
S wit 




1. To date, under BliAC l the Amy haa actually tranaf erred only 
a few houalng unite: 

Shelton, CT: Leased (through the Social Services 

Adainistration) to charitable organizattone 
under the HcKlnney Act. 

Midway, WA; Leased (through the B8A) with UST'S and some 
soil pollution present (non- threatening to 
health or environment) . Lease terns 
specifically provide for continued Army 
access in order to complete remedial actions. 
No transfer of deed is contemplated prior to 
completing remedial action. 

Croom, MD: Was sold at auction, with at least three 

competing bidders. Reaedial action was 
completed prior to the auction. Entire 
acreage purchased for 245,000 dollars, 
including its 12 housing units, even though 
the location is zoned for single family 
occupancy. 

2. Commerclal/industrial site axperience. 

a. Kapalama, Hawaii: Kapalama could present some good 

object lessons concerning parceling and disposition for similar 
re-use. The already completed portions of the Kapalama transfer 
were not a part of the Base closure program. Property transfers 
and parceling were begun under a "sell and replace" program. 

Kapalama X Time period: sold in 1987 

Acreage : 14.4 acres 

Amy use; port and warehouse facility 
sold to: servco corp. 

Current Use ; Vehicle Storage 

post transfer legal/clean up experience ; Prior to disposal, 
the Army removed a large number oi underground storage Tanks 
without testing soils or groundwater. Demolition and 
construction activity by the new owner disclosed the 
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srss ;e 

SriuM «»• new owSer i. —king to recover cleanup 
costs fro® th® Ar®y* 


Kapalana lia 


Time period: Sold March 1990. 

Acreage ; 7.8 acres 

Army use: — 

Sold to: Die Shows 

current use* warehouse 
post transfer Xegal/clean up experience, 
sale price 12.2 ■illloo 


K.T>elaaa Ilb Tl»e PerKwJ: Sold October 1990 

Kapaie-e * Acreage: 35.9 acrea 

Amy use: storage S warehouses 
sold to: Hawaii 

current use; Storage ^ . 

post transfer legel/clean up experience, 
sals price 57.1 Billion 


Kapalama m Tlee period: BRAC i 

Amy^use: Port a Warehouae facility 

To be sold to: Hawaii 

Pxpected use: Storage 

expected price: 34.9 Billion 

b. Alabama AAP; This may be an example of what can be done 
with ”parc#ling” at an HPb site. 

1 ) Tlae period: ** Leaseback" Area sold in 1977 


Acreage: 
Amy Use; 


13S4 acres 
Nitrocellulose 


and sBoXeless 

powder 

production 

area 


Sold to; KiBbarlyClark 
Currant use: Bxpandad pulp 


Bill operations 


areas 


2) 


riBS period 


Area A sold in 1990 

Amy*use: ^Foraer aagazine area and burning 
ground 
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sold to: woodlondor inc. and Jonea i«nd» 

Prices 1.86 ulllion 

Current use: Huntings owner ney eventuelly 

lease araunition storage 
igloos for coeaerclal storage 

-””^let^*l*A fteglon*^iv"reque8ted*th e Aw^ conduct 
eSdl«on;i »«pUng to confir. ell contenlnetlon had bean 

removed . 

3) Area B coapoeed of 22*6 acroa ie 
would far exceed earXet value, 
atill in progreae: 

. At Lexington AAP, which le achodulod 
*' Army has leased parcels for graring an other 
agricultural use on a year-to-yeai basla. 

j!:?*l«i:e%^?nSerexSsur:^o :ny'^%-?*’cont»Inant.^^ 

miniaizee lessee fiexibilltv to adjust parcels 

and maximizes the Army s riexiDiiiry j 

.KoSid 1..V. w.p.rtv 

proceeds from land sales to the Arny. 

^ M.aatlve Aspects: The imitations to one-year terns 

the government . 

^ With noet Base closures. It nay be 

S5ops“nroth«^?ndus tr lal/co«^^ ' “^‘theyMy® 

ira5Jr;.s;: 

•■ j; s5'S:;u:«»“r 
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d«cl«re property unused end evelleble **** 

to hi» initallation. 

4 . Although the A«y 

«ss:%2Jar.si2.:rSp^:.2“^ <« 

cSwercI^t reuser. ..y be overdr.wn: 

- i-“punKur.‘r.yt; p.?; 

S“ng adjecent to • superfund site. 

- -.K2>rS!rs;2?v-s»;rts;-p:sTrrss«. 

listing. 

j oAiiAr thft United States cannot go 

unlike e ®?id stetet 1 . one PRP which will 

benkrupt. The United State. 1« one r pe^for. 

always be ft w?th the warranty 

cleanups. That fact, properties, 

provision of 120 (h)( 3 ) could Mre Arey^^^^ 

including Superfund *' ^®,„^and their 

private counterparts to comjserciai users «. 

financial institutions. 


c . 
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. - <■ aifhnuah arauBblY. the warranty provialona 

1 . General Conment: deeds (transferring 

of CBRCIA '^°****^^' ? ^-SnertY^prtor to*co»pletlon of remedial 
title) *?LTtrtre“dofsTorewlici^^^^ forbid parceling or 
leasing subject to use restrictions. 

2. ASA livingstone forts is'^cleanup*to**"unrestricted 

J„ environmental restoration eff^ .%ase-by-c«se 

use." However, each have inaio^^^ return factors may require 
basis, ’^*‘=^"°^®’^etdjusted Bach have indicated transfers of 

Btatements include: 

. »i T>nuarv 1990, Memorandum, Subject: Base 

...«r.tlon «r«M7 

0_„ iSAIltl. 10 
of contaminated Army Lands 

Ferry, Srehirsive’Bnvrro^^^^^ “ 

cSS^StLS Sd UaSuity Act. (applicable to both outgrant. and 
propei^y dieposals). 

Alvingstone. (*A1W) 7 June 1991 , Memorandum, subject: BRAC 91 

in^Sonmental Restoration Management 

,a&Tte.ssoH> 27 June 1991, Memorandum, Subject, Joint 

H^rtni. 21* ”” *»**°^S 

RMdinMs. sustainability and support 
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ISSUE 12 



•• <^rnju“arirrnr.Urr.sr^"i«tf^^^ 
K?;st;?~J ,Uit“v tw 

asbestos ®"_?r?LvMtigations are being centrally 

Managed ' draw u^rtheir own and others experience to 

isins,"ririSiT«s« » 

;Stru.“ss?Vt".iSt in ..«on » «.« « »irc».t«.=.. « 

hlfl own project. 

n^y^r.»r-mmmAt\c” Remedial investigation/reaslbllity 
2. However, a , it® „ith the possible exception 

study is probably removals associated with housing 

of friable IrailinropUations which caused the 

SS^rserlSus^iS^^lutiSi ^?^b^L“s“r2Su??e so much^.ite specific 
cSnta»ina?Lre?c!‘^"r-^rog?i^it?2^^P^ would not save any 

time. 

« another difficulty with attempting a “programmatic" approach 
is thf oi a cSnsiitent regulatory approach. 

Different states emphasize 1i“«t“LXnr?iice 
within the federal government, EPA Regions taXe 

different approaches. 

Tn > related vein, over a multi-year investigation, 
scientific developments and shifting changes 

federal and state regulatory agencies to 
or additions to previously aroroved 

clean UBS For example listing of a site on the HPt 
Sinister requirements for addition al studies from 
BPA. This haft occurred at: 

ComhuftKer AAP 
Louisiana AAP 
Alabama AAP 
Milan AAP 


a. 


b. 
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Savanna AS 
Lattarkenny AD 


ISSUB • 2 


Have »T/F a requiraBanta been inteyratafl wl^ 

axp adlte cleanup/: 


WgPA requlr>ii»nt» at 


Cenaral connent: 

1 . paragraph ™ th* 

‘’•y^”^tJ''^l?2rAativ« and obtain bafora 

eo5S?in« raaalbllity Studias. m «oBt caaea. the PS 
l^etad to satisfy HBFA raqulreaents . 

2 Tba CKQ has idantifiad the Aray »• ®"* ?*to**CBRC»‘^*^ 
aiancles aost successfully integrating HBPA into CBRCbA 

r«quirea®ntB . 

Army Experience: 

did not »eet this qoal. 

TO. °* 

integrating land reuse planning, . primarily due to the 

environmental single MEPA document prior to 

attempt to develop and finalize a singie^wavA^ 

the completion of essential supp p Assessment which 

study and the W/rs. The Enhanced Preii^^ ^ 

must precede the Al/P foiiow-on studies may then take 

complete. The Rl/ PS or ®ther follow ^ from the Rl/PS 

r-TrSiUiVi “sst .< “■> 

analysis of cleanup and reuse alternatives. 

>• “j'.rssj 

neeST“ •«"lT*%^S^iS^^bS“rwtth^Sf flclS^t ^iSad^ine to allow 
activltlaa at recaiving ^ troops arrlvad, Under 

needed fclllt^s ^arSSW analyses of 
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285US #3 


ur.w niAnv currently listed bA«A closure sites are potcnUelly 
Aminat ed'witn unexplpjie^ or^snceV please provide a lls 
those sites 


list of 


oenerel comment i 


J^roxiwstely 80 active installations »ay have nultiple 
sites containing ■unitions contaaination. 

inst^lations are listed on brAC i. a list of those BRAC 1 and 
potential BRAC 9l installations is attached. 


Army Experience; 


1 Mr. Joseph Rouse of the u.S. Aray Claias service. Tort 

ClalBS Pivision, was interviewed in the time available. He 
did not have statistics readily available. However he 
indicates: 

a To the extent a problem exists, it is not limited to 

inactive installations. The public frequently may have 
authorized or unauthorized access to maneuver and/or 
impact areas at active installations. 

b The Army Claims Service very rarely receives munitions 
related claims. {At Fort Meade, an area of special 
interest to the Task Force, Mr. Rouse relates in thirty 
years, even with hunting and other public access to the 
former impact areas, only one munitions related claim 
has occurred. (Someone found a world War 1 era Stokes 
mortar bomb and placed it in the road, where It was 
struck by a vehicle) . 

c The Ar« y **nevar** receives em ail arms ammuniJ:Aon 
related — To the liiited extant ciaiBS 

are received, they are linked to exploaive 
ammunition, particularly grenades and aimilar aizeo 
round which are easy to pick up and carry as souvenirs. 
(For similar reasons, the artillery simulators and 
similar devices occasionally left behind on active 
training ranges generate more claims than uxo s at 
existing and former Impact ranges) . 

d. small arms ranges v. artillery/mortar impact areas 
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do not poie oqulvolont riikf. 
1 ) 


St firod, •■•11 c«llb«r awiuiiltion h«^ no 
explosive properties; 


21 Range control ■ecl»ani«»« 

’ collect nost unfired or nisfired and elected 

rounds . 

31 Most rounds Bissed, are prob^ly *>*^**^ ^ - 

concealed by individual soldiers and renoved fron 

the site. 


4) 


in contrast, overtino, a *>“*^***‘^2*t,®*a*ltrae 
properly nanufactured, stored and 
caliber*aauiunition will not detonate on iapaot. 

Obviously, if an incident does e« 

pyrotechnic ammunition poses a great rlsic of ae 

injury or death. 

unexploded Ordnance [uxo] has “rder^^Sf*’' 

three installations closing under BRAC I- In order of 

eevority, they are; 


e. 


a. 


Jefferson Proving Ground . 

m 


h. 


rounu. This is the ■oet serious 
fiobren^bec's^se Its i lpSct sreas is ®«tlBated to 

uranium penetrators are also present in the inpacr 

thought to be technologically and fiscally impossl 

Fort Meade. Part of the problem at 

«^MT>1v tKe lack of adequate historic data. Large 

^rtions of the area of concern nay be 

Sith UXO's, it is just impossible to tell tro« tne 

record. uoD regulations require an 

^rendered innocuous.- At Fort Meade, it is 

iBDossible to conduct the subsurface search te^lred to 

tX tr? to reach this level, Mithout 

S^s aid wetlands which It 

trwsfer to the Department of the Jnter^r in 1992. It 

is also physically impossible for “•® 4 , *■* 

statutory deadline if more than a surface survey is 

conducted. 

Fort Sheridan. From the 

hrtillery training at rort Sheridan 

undetermined nusdjer of rounds into Lake Michigan. 
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3. 


Kssr.; “sr«“5 

have been In contact with wco*a. 




Bnyineers . 
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Mgre ^ ^ 

..>4. «xpedl ^ » th, ,roce«> of .nvlron,ent.l r«»toration j 

b«««^ 


Pontiac 
Indiana AAP 
Hew Orleans 


BPA took 98 days to reviaw tachnlcal 
plans 

BPA took 7 Bontha to raviow tochnleal 
plans 

EPA navor retumad coaaanta on technical 
plans 


Gaithersburg BPA has never provided cogent s or 
CalthersD g i^^sponded to correspondence 

Presidio > hac declined an active role 

C!'.:”. “') .r. — 

2. calilornla ie P^®g*®®thL“in''bordart “Ttoe^Army has 

lAG’s at non-NPL JJrny Depot (which is not a Base 

signed an agreement for Sierra army the Presidio of 

closure site) and ^ attractive feature of these 

san Francisco (a BPAC ^ J California Department of Health 

„rea»ents is^they designate^the^CaU between DH8 and 

"thrRrgtoralTatrr Ou-^^^y ^ontrol Board^.^^^^^ Srconflicting 

Diapute Kesolution nochanis*. 
concept . 
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ISSUE #4 

Would IAO»» at all bass closure ■itee provide ft wethod^ 

Tdentify raqulai^orv respo naiuiiitlea? 

1, Yasr to tna extent: 

A negotiations are completed and agreenent ^ 

InveBtlgation without undue concern radiators 
will use the agreement to Justify redoing work. 

All relevant state or federal aaenclea are included In 
the aflreenent or are at least considered bound by its 
terms . 

one lead regulatory agency is defined by tbe agreement. 

Deadlines are realistic, adjustable to meet the demands 
new evidence or circumstances may require, and are 
t^ated as applicable to the regulators as well as the 

Army. 

j lAG's Should not be on absolute condition precedent for 

^ »*-dtsrr Closures. Sometimes, negotiations will Just hit 

*^*^states deeply concerned about the environmental condition 
” Tparticuttr blse’f or simply reluctant to see it closed may 
never be ready to sign an agreement. 


b. 

c . 

d. 


12 



STATE OF CALIFORNIA 


JAMES M. STROCK 

Secreary for Invironmenul Protecxion 
S55 Capitol Mail, P.O. Boa 2815 
Sacramento, CA 95612 
(916) «5-3»46 


August 15, 1991 


PETE WILSON, Governor 



Mr. Kevin Doxey 

The Pentagon, Room 3D833 

Washington, DC 20301-8000 

Dear Mr. Doxey: 

In response to your memorandum we received on August 2, 1991 enclosed is a 
brief presentation on the concept of the Joint Services Regional Environmental 
Office. As you are aware, this concept is from the State of California and does not 
necessarily reflect the views of the National Governor’s Association. 

If you have any questions or comments, please call me at the telephone 
number above. 


Sincerely, 



Brian Runkel 
Executive Officer 


Enclosure 
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PROPOSED JOINT SERVICES REGIONAL 
ENVIRONMENTAL OFFICES 


BACKGROUND 

In the cleanup of hazardous waste on military facilities, there are several points of contact 
in the Department of Defense (DoD), and the decision-making process has been very 
lengthy and convoluted. There can even be different policies and decisions within the same 
service branch. This situation results in a slowdown of the cleanup process because 
frequently the State and the United States Environmental Protection Agency (USEPA) are 
forced to negotiate with each command of each service branch. This also results in a tie-up 
of precious resources from both the militaiy and regulatory agencies. 

PROPOSAL 

In order to streamline the process and unify decision making, we propose that the military 
set up a joint services office, made up of staff from each branch that would evaluate and 
standardize military actions on military cleanups with base closure as a priority. These 
offices should be located in each USEPA region or state as appropriate. They will be 
particularly useful for the upcoming expedited base closure cleanups. These offices would 
also have direct access to the office of the Deputy Assistant Secretary of Defense 
(Environment) so that questions of broad policy and funding can be resolved quickly and 
consistently. 

DISCUSSION 

California supports this concept because we have at least 13 closing bases that will require 
cleanup, eight of which are on the National Priority List. We have seen cases where an 
issue is resolved with one branch, or even command within a branch, and when the same 
issue comes up in another branch or command, extended time is spent on renegotiation. 
Having a joint services office would prevent this delay and waste of resources. 

Because of the accelerated cleanup schedules that the base closure activities will impose, 
it will be critical that decisions are made quickly and consistently. As was discussed at the 
task force meeting in July, a different way of thinking may be involved with the cleanups 
on these bases. California will reconsider its position of worst first, if a consistent, logical 
approach is presented, and if there are assurances that information is flowing to us in a 
timely manner for better coordination. This will allow the State to reprioritize and 
reallocate its resources. A central point of contact which can provide timely information 
and which can take decisive action could play a key role in the new relationship between 
the DoD and the states. 

The military has begun the centralization process in California, with the Base Closure office 
set up by the Air Force, and with the Navy’s two central points of contact; one in 



closing bases, it would be most helpful to have one closure office to consolidate all of the 
decision-making relating to cleanup. 

From California’s point of view, it would not make a difference as to whether the office 
served the State only, or all of Region 9 EPA. Other states might not share this view, but 
would support the centralization concept in general. 

California believes that both the regulated community and the regulatory community should 
strive to have a single point of contact. In California, in the oversight of the cleanup 
process, there is only one regulatory lead, and it is determined on a facility-by-facility basis. 
Lead agency determination, and roles and responsibilities of the two main oversight 
agencies, the Regional Water Quality Control Boards, and the Department of Toxic 
Substances Control (DTSC), is governed by a memorandum of understanding between the 
two agencies. There should be no question who is the lead agency, and this agency is the 
voice of the State on the cleanup. Within the DTSC, our headquarters staff is the single 
coordination point for policy consistency on DTSC lead facilities and the State Water 
Resources Control Board (SWRCB) is the single point of contact for policy consistency on 
SWRCB lead facilities. With the formation of the California EPA, these two agencies 
come under one common agency secretary, and this should enhance this situation even 
further. The Air Resources Board, the Integrated Waste Management Board, the 
Department of Pesticide Regulation, and the Office of Environmental Health Hazard 
Assessment are also in the new agency, giving California a true single point of contact on 
environmental issues. 



Part lOT-47 


Federol Property Mariagement Regulations 


(3) These data shall also be separat- 
ed into two categories by geographic 
location as follows: 

(I) The States of the United States, 
the District of Columbia, the Com- 
monwealth of Puerto Rico, the Com- 
monwealth of the Northern Mariana 
Islands. American Samoa, Guam, the 
Trust Territory of the Pacific Islands, 
and the Virgin Islands: and 

(II) All other areas of the world. 

(b) The summaries shall not Include 
any property that was initially desig- 
nated for exchange/sale biit which 
was transferred for further Federal 
utilization or was subsequently redes- 
ignated as excess or surplus property. 

(c) Reports shall be addressed to the 
General Services Administration (FB), 
Washington, DC 20406. 

(d) The report required by this regu- 
lation has been assigned interagency 
report control number 1528-GSA-AN 
in accordance with FIRMR 201-45.6 
(41 CFR 201-45.6). 

(e) Negative reports are required. 

Subpartt 101-46.4--.101-46.48— 
[Reterved] 

PART 101-47— UTILIZATION AND 
DISPOSAL OF REAL PROPERTY* 

Sec. 

101-47.000 Scope of part. 

Subpail 101-4T.1— 0«n«rat Provltlent 

10U47.100 Scope of subpart. 

101-47.101 Applicability. 

101-47.102 (Reserved) 

101-47.103 Definitions. 

101-47.103-1 Act. 

101-47.103-2 GSA. 

101-47.103-3 Airport. 

101-47.103-4 Chapel. 

101-47.103-5 Decontamination. 

101-47.103-6 Disposal agency. 

101-47.103-7 Holding agency. 

101-47.103-8 Industrial property. 
101-47.103-0 Landing area. 

101-47.103-10 Management. 

101-47.103-11 Protection. 

101-47.103-12 Real propeHy. 

101-47.103-13 Retail personal property. 
101-47.103-14 Other terms defined In the 
Act. 

101-47.103-15 Other terms. 


’ For a temporary regulation affecting Part 
101-47, see Temp. Reg. H-27 In the appendix 
to this subchapter. 


Sec. 

Swbporl 101-47.2 — Utilixofion of Exeats Raal 
Preparty 

101-47.200 Scope of subpart. 

101-47.201 General provisions of subpart. 

101-47.201-1 Policy. 

101-47.201-3 Guidelines. 

101-47.201-3 Lands withdrawn or reserved 
from the public domain. 

101-47.201-4 Transfers under other laws. 

101-47.202 Reporting of excess real proper- 
ty. 

101-47.202-1 Reporting requirements. 

101-47.202-2 Report forms. 

101-47.202-3 Submission of reports. 

101-47.202-4 Exceptions to reporting. 

101-47.203-0 Reporting after submissions 
to the Congess. 

101-47.202-6 Reports Involving the public 
domain. 

101-47.202-7 Reports involving contami- 
nated property. 

101-47.202-6 Notice of receipt. 

101-47.203-9 Expense of protection and 
maintenance. 

101-47.202-10 Examination for acceptabil- 
ity. 

101-47.203 Utilization. 

101-47.203-1 Reassignment of real proper- 
ty by the agencies. 

101-47.203-2 Transfer and utilization. 

101-47.203-3 Notification of agency re- 
quli aments. 

101-47.203-4 Real property excepted from 
reporting. 

101-47.203-5 Screening of excess real prop- 
erty. 

101-47.203-6 Designation as personal prop- 
erty. 

101-47.203-7 Transfers. 

101-47.203-8 Temporary utilization. 

101-47.203-9 Non-Federal interim use of 
property. 

101-47.203-10 Withdrawals. 

101-47.204 Determination of surplus. 

101-47.304-1 Reported property. 

101-47.204-3 Property excepted from re- 
porting. 

Subpart 101-47.^^$vrplvt Raot Property 
Oitpetal 

101-47.300 Scope of subpart. 

101-47.301 General provisions of subpart. 

101-47.301-1 PoUcy. 

101-47.301-2 Applicability of antitrust 
laws. 

101-47.301-3 Disposals under other laws. 

101-47.301-4 Credit disposals and leases. 

101-47.303 Designation of disposal agen- 
cies. 

101-47.302-1 General. 

101-47.302-2 Holding agency. 

101-47.302-3 Genera] Services Administra- 
tion. 
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101*47.303 Responsibility of disposal 
agency. 

101-47.303*1 Classification. 

101-47.303-3 Disposals to public agencies. 

101-47.303-2a Notice for sonlng purposes. 

101-47.303-3 Studies. 

10l-47.303r4 Appraisal. 

101-47.304 Advertised and negotiated dis- 
posals. 

101-47.304-1 Publicity. 

101-47.304-3 Soliciting cooperation of local 
groups. 

101-47.304-3 Information to Interested per- 
sons. 

101-47.304-4 Invitation for offers. 

101-47.304-5 Inspection. 

101-47.304-6 Submission of offers. 

101-47.304-7 Advertised disposals. 

101-47.304-8 [Reserved) 

101-47.304-9 Negotiated disposals. 

101-47.304-10 Disposals by brokers. 

101-47.304-11 Documenting determina- 
tions to negotiate. 

101-47.304-13 Explanatory statements. 

101-47.304-13 Provisions relating to asbes- 
tos. 

101-47.305 Acceptance of offers. 

101-47.305-1 General. 

101-47.305-3 Equal offers. , . , 

101-47.305-3 Notice to unsuccessful bid- 
ders. 

101-47.306 Absence of acceptable offers. 

101-47.306-1 Negotiations. 

101-47.306-3 Defense Industrial Reserve 
properties. 

101-47.307 Conveyances. 

101-47.307-1 Form of deed or instrument 
of conveyance. 

101-47.307-2 Conditions in disposal Instru- 
ments. , , ^ 

101-47.307-3 Distribution of conformed 
copies of conveyance instruments. 

101-47.307-4 Disposition of title papers. 

101-47.307-5 Title transfers from Govern- 
ment corporations. 

101-47.307-6 Proceeds from disposals. 

101-47.308 Special disposal provisions. 

101-47.308-1 Power transmission lines. 

101-47.308-2 Property for public airports. 

101-47.308-3 Property for use as historic 
monuments. 

101-47.308-4 Property for educational and 
public health purposes. 

101-47.308-6 Property for use as shrines, 
memorials, or for religious purposes. 

101-47.308-6 Property for housing and re- 
lated facilities. 

101-47.308-7 Properly for use as public 
park or recreation areas. 

101-47.308-8 Property for displaced per- 
sons. 

101-47.308-9 Property for correctional fa- 
cility use. 

101-47.309 Disposal of leases, permits, li- 
censes. and similar Instruments. 


Dci;. . , 

101-47.310 Disposal of structures and Im* 
provemcnLs on GovernmjBnt-owned land. 
101-47.311 Disposal of residual personal' 
property. 

101-47.312 Non-Pcderal Interim use of 
property. i - 

101-47.313 Easements. , > 

101-47.313-1 Disposal of ‘ easements to 

owner of servient estate,' 

101-47.313-2 Grants of elements in or 
over Government property. 

101-47.314 Compliance. i 
101-47.314-1 General. 

101-47.314-2 Extent of Investigations. 

Subporl 101-47.4 — Management of Excess end 
Surplus Real Property 

101-47.400 Scope of subpart. 

101-47.401 General provisions of subpart. 
101-47.401-1 Policy. 

101-47.401-2 Definitions. 

101-47.401-3 Taxes and other obligations. 
101-47.401-4 Decontamination. 

101-47.401-6 Improvements or alterations. 
101-47.401-6 Interim use and occupancy. 
101-47.402 Protection and maintenance. 
101-47.402-1 Responsibility. 

101-47.402-2 Expense of protection and 
maintenance. 

101-47.403 Assistance In disposition. 

Subpart 101-47.5— Abandonment, Oeslrocllon,^ 
or Donation to Public Bodies 

101-47.500 Scope of subparl. 

101-47.501 General provisions of subpart. 
101-47.601-1 Definitions, | 

101-47.601-2 Authority for disposal. 
101-47.601-3 Dangerous property. 
101-47.501-4 Findings. ^ 

101-47,502 Donations to public bodies. 
101-47.602-1 Cost llmitatipns. 

101-47.502-2 Disposal costs. 

101-47.503 Abandonment and destruction. 
101-47.603-1 General. 

101-47.503-2 Notice of proposed abandon- 
ment or destruction. | 

101-47.503-3 Abandonmerit or destruction 
without notice. 

Subport 101-47.6 — Dolegotlons 

101-47.600 Scope of subps^t. 

101-47.601 Delegation to| Department of 
Defense. 

101-47.602 Delegation to the Department 
of Agriculture. 

101-47.603 Delegations to the Secretary o;f 
the Interior. 

101-47.604 Delegation toj the Department 
of the Interior and the Department; of 
Health. Education, and Welfare. 
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Sec. 


Subpart 101-47.7— Cenillfienal OlHt of Rool 
Proporfy To Furfhor Iho Dofonto Effort 

101-47.700 Scope of subpart. 

101-47.701 Offers and acceptance of condl- 
tional gifts. 

101-47.702 Consultation with agencies. 

101-47.703 Advice of disposition. 

101-47.704 Acceptance of gifts under other 
laws. 

Subpart 101-47.8— Idontlflcatlon of Unnoodod 
Fodoral Rool Proporty 

101-47.800 Scope of subpart. 

101-47.801 Standards. 

101-47.802 Procedures. 

Subparft 101-47.9—101-47.48 [Rotorvod] 
Subpart 101-47.49 — llluilroHoni 

101-47.4900 Scope of subpart. 

101-47.4901 tReserved] 

101-47.4902 Standard Form 118, Report of 
Excess Real Property. 

101-47.4902-1 Standard Form 116a. Build- 
ings, Structures. Utilities, and Miscella- 
neous Facilities. 

101-47.4902-2 Standard Form 118b, Land. 

101-47.4902-3 Standard Form 118c, Relat- 
ed Personal Property. 

101-47.4902-4 Instructions for the prepara- 
tion of Standard Form 118, and Attach- 
ments. Standard Forms 118a, 118b. and 
118c. 

101-47.4904 QSA Form 1334. Request for 
Transfer of Excess Real and Related 
Personal Property. 

101-47.4904-1 Instructions for preparation 
of GSA Form 1334, Request for Trans- 
fer of Excess Real and Related Personal 
Property. 

101-47.4905 Extract of statutes authorising 
disposal of surplus real property to 
public agencies. 

101-47.4900 Sample notice to public agen- 
cies of surplus determination. 

101-47. 4906a Attachment to notice sent to 
zoning authority. 

101-47.4906b Paragraph to be added to 
letter sent to zoning authority. 

101-47.4906-1 Sample letter for transmis- 
sion of notice of surplus determination. 

101-47.4906-2 Sample letter to a State 
single point of contact. 

101-47,4907 List of Federal real property 
holding agencies. 

101-47.4908 Excess profits covenant. 

101-47.4909 wirhnst and best use. 

101-47 •' ’C '^flres of Oennrtf tu 
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Sec. 

101-47.4912 Regional offices of the Bureau 
of Outdoor Recreation, Department of 
the Interior. 

101-47.4913 Outline for protection and 
maintenance of excess and surplus real 
property. 

101-47.4914 Executive Order 12512. 

Authority: Sec. 205(c). 63 Stat. 390: 40 
U.S.C. 486(c). 

Sourcr: 29 FR 16128, Dec. 3. 1964. unless 
otherwise noted. 

fi 101-47.000 Scope of part. 

This part prescribes the policies and 
methods governing the utilization and 
disposal of excess and surplus real 
property and related personal proper- 
ty within the States of the Union, the 
District of Columbia, the Common- 
wealth of Puerto Rico, American 
Samoa. Guam, the Trust Territory of 
Uie Pacific Islands, and the Virgin Is- 
lands. 

[47 FR 4521. Feb. 1. 1982] 

Subparf 101-47.1 — General 
Proviilons 

B 101-47.100 Scope of aubpnrt. 

This subpart sets forth the applica- 
bility of this Part 101-47. and other in- 
troductory Information. 

fi 101-47.101 Applicability. 

The provisions of this Part 101-47 
apply to all Federal agencies, except as 
may otherwise be specifically provided 
under each section or subpart. 

B 101-47.102 IKenervedi 

B 101-47.103 Deflnltlonfl. 

As used throughout this Part 101-47, 
the following terms shall have the 
meanings as set forth In this Subpart 
101-47.1. 

B 101-47.103-1 Act. 

The Federal Property and Adminis- 
trative Srvices Act of 1949, 63 Stat. 
377, as amended. 

fi 101-17.103-2 (;SA. 

ri' ' ! F' '•••‘cr.s ''dmlnlstr:i 


[29 PR 16126, IJec. d, itfo**, as amcuucu at 
FR 40698, Aug. 11. 1677) 

6 101-17.20N2 Guidelines. 

(a) Each executive agency shall: 

(1) Survey real property under its 
control (including property assigned 
on a permit basis to other Federal 
agencies, or outleased to States, local 
governments, other public bodies, or 
private interesU) at least annually to 
identify property which is not needed, 
underutilized, or not being put to opti- 
mum use. When other needs for the 
property are identified or recognized, 
the agency shall determine whether 
continuation of the current use or an- 
other Federal or other use would 
better serve the public interest, consid- 
ering both the agency's needs and the 
property's location. In conducting 
each review, agencies shall be guided 
by fi 101-47.801(b), other applicable 
General Services Administration regu- 
lations, and such criteria as may be es- 
tablished by the Federal Property 
Council: 

(2) Maintain lU inventory of real 
property at the absolute minimum 
consistent with economical and effi- 
cient conduct of the affairs of the 
agency; and 

(3) Promptly report to GSA real 
property which it has determined to 
be excess. 

(b) Each executive agency shall, so 
far as practicable, pursuant to the pro- 
visions of this subpart, fulfill its needs 
for real property by utilization of 
excess real property. 

(c) To preclude the acquisition by 
purchase of real property when excess 
or surplus property of another Federal 
agency may be available which would 
meet the need, each executive agency 
shall notify GSA of ite needs and as- 
certain whether any such property is 
available. However, In specific in- 
stances where the agency's proposed 
acquisition of real property is dictated 
by such factors as exact geographical 
location, topography, engineering, or 
similar characteristics which limit the 
possible use of other available proper- 
ty, the notification shall not be re- 
quired. For example, for a dam site or 
reservoir area or the construction of a 


notification. 

(d) In every case of a proposed trans- 
fer of excess real property, the para- 
mount consideration shall be the va- 
lidity and appropriateness of the re- 
quirement upon which the proposal is 
based. 

(DA proposed transfer should not 
establish a new program of an execu- 
tive agency which has never been re- 
flected in any previous budget submis- 
sion or congressional action; nor 
should it substantially increase the 
level of an agency's existing programs 
beyond that which has been contem- 
plated in the President’s budget or by 
the Congress. 

(2) Before requesting a transfer of 
excess real property, an executive 
agency should: 

(i) Screen the holdings of the bu- 
reaus or other organizations within 
the agency to determine whether the 
new requirement can be met through 
improved utilization. Any utilization, 
however, must be for purposes that 
are consistent with the highest and 
best use of the property under consid- 
eration; and 

(ID Review all real property under 
its accountability which it has as- 
signed on a permit basis to other Fed- 
eral agencies, or outleased to States, 
local governments, other public bodies, 
or private Interests and terminate the 
permit or lease for any property, or 
portion thereof, that is suitable for 
the proposed need whenever such ter- 
mination is not prohibited by the 
terms of the permit or lease. 

(3) Property found to be available 
under I 101-47.20l-2(d)(2) (l) or (11). 
should be utilized for the proposed 
need in lieu of requesting a transfer of 
excess real property. Reassignments of 
such property within the agency 
should be made In appropriate cases. 

(4) The appraised fair market value 
of the excess real property proposed 
for transfer should not substantially 
exceed the probable purchase price of 
other real property which would be 
.suitable for the intended purpose. 

(5) The size and quantity of excess 
real property to be transferred should 
be limited to the actual requirements. 
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Other portions of an excess installa- 
tion which can be separated should be 
withheld from transfer and made 
available for disposal to other agencies 
or to the public. 

(6) Consideration should be given to 
the design, layout, geographic loca* 
tlon, age, state of repair, and expected 
maintenance costs of excess real prop- 
erty proposed for transfer. It should 
be clearly demonstrated that the 
transfer will prove more economical 
over a sustained period of time than 
acquisition of a new facility specifical- 
ly plaiuied for the purpose. 

(7) Excess real property should not 
be permanently transferred to agen- 
cies for programs which appear to be 
scheduled for substantial curtailment 
or termination. In such cases, the 
property may be temporarily trans- 
ferred on a conditional basis, with an 
understanding that the property will 
be released for further Federal utiliza- 
tion or disposal as surplus property, at 
a time agreed upon when the transfer 
is arranged (see § 101-47.203-8). 

(e) Excess real property of a type 
which may be used for office, storage, 
and related purposes normally will be 
assigned by, or at the direction of, 
GSA for use to the requesting agency 
in lieu of being transferred to tiie 
agency. 

(f) Federal agencies which normally 
do not require real property, other 
than for office, storage, and related 
purposes, or which may not have stat- 
utory authority to acquire such prop- 
erty, may obtain the use of excess real 
property for an approved program 
when authorized by GSA. 

[29 FR 16126, Dec. 3, 1964. os amended at 39 
FR 11281, Sept. 2. 1965: 37 FR 6029, Mar. 9, 
1972; 40 FR 12078. Mar. 17. 19751 

§ 101-47.201-3 LandR withdrawn or re- 
served from the public domain. 

(a) Agencies holding lands with- 
drawn or reserved from the public 
domain, which they no longer need, 
shall send to the GSA regional office 
for the region in which the lands are 
located an information copy of each 
notice of intention to relinquish filed 
with the Department of the Interior 
(43 CFR Part 2372, et seq.). 

(b) Section 101-47.202-6 pre.scribcs 
the procedure for reporting to GSA as 
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excess property, certain lands or por- 
tions of lands withdrawn or reserved 
from the public domain for which 
such notices have been filed with the 
Department of the Interior. 

(29 FR 16126. Dec. 3. 1964, as amended at 42 
PR 40698, Aur. 11. 1977] 

fi 101-47.201-4 Transfers under other lawR. 

Pursuant to section 602(c) of the 
Act, transfers of real property shall 
not be made under other laws, but 
shall be made only In strict accordance 
with the provisions of this subpart 
unless the Administrator of General 
Services, upon written application by 
the disposal agency, shall determine In 
each case that the provisions of any 
such other law, pursuant to which a 
transfer is proposed to be made, are 
not Inconsistent with the authority 
conferred by this Act, The provisions 
of this section shall not apply to trans- 
fers of real property authorized to be 
made by section 602(d) of the Act or 
by any special statute which directs or 
requires an executive agency named 
therein to transfer or convey specifi- 
cally described real property in accord- 
ance with the provisions of such stat- 
ute. 

fi 101-17.202 UeporfinR of exceRR real 
pn>perty. 

fi 101-17.202-1 Keporting requirements. 

Each executive agency shall report 
to GSA. pursuant to tlie provisions of 
this section, all excess real property 
except as provided in $ 101-47.202-4. 
Reports of excess real property shall 
be based on the agency’s official real 
property records and accounts. 

(a) All excess related personal prop- 
erty shall be reported as a part of the 
same report covering the excess real 
property. 

(b) Upon request of the Administra- 
tor of General Services, executive 
agencies shall institute specific sur- 
veys to determine that portion of real 
properly. Including unimproved prop- 
erty, under their control which might 
be exceas and suitable for office, stor- 
age. and related facilities, and shall 
report promptly to the Administrator 
of General Services as soon as each 
survey Is completed. 
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0 101-47.202-2 R«port forms. 

Reports of excess real property and 
related personal property shall be pre- 
pared on Standard Form 118, Report 
of Excess Real Property (see fi 101- 
47.4002), and accompanying Standard 
Form 118a, Buildings Structures, Utili- 
ties and Miscellaneous Facilities, 
Schedule A (5 101-47.4902-1); Stand- 
ard Form 118b, Land, Schedule B (see 
5 101-47.402-2); and Standard Form 
118c Related Personal Property. 
Schedule C (see 5 101-47,4902-3). In- 
structions for the preparation of 
Standard Forms 118, 118a, 118b, and 
118c are set forth in 5 101-47.4902-4. 

(a) ^operty for which the holding 
agency is designated as the disposal 
agency under the provisons of 5 101- 
47 302-2 and which is required to be 
reported to GSA under the provisions 
of this section shall be reported on 
Standard Form 118, without the ac- 
companying Schedules A, B, and C, 
unless the holding agency requests 
GSA to act as disposal agency and a 
statement to that effect is inserted in 
Block 18, Remarks, of Standard Form 

(b) In all cases where Government- 
owned land is reported, there shall be 
attached to and made a part of Stand- 
ard Form 118 (original and copies 
thereof) a report prepared by a quali- 
fied employee of the holding agency 
on the Government’s title to the prop- 
erty based upon his review of the rec- 
ords of the agency. The report shall 
recite; 

(1) The description of the property. 

(2) The date title vested in the 
United States. 

(3) All exceptions, reservations, con- 
ditions, and restrictions, relating to 
the title acquired. 

(4) Detailed information concerning 
any action, thing, or circumstance that 
occurred from the date of the acquisi- 
tion of the property by the United 
States to the date of the report which 
in any way affected or may have af- 
fected the right, title, and Interest of 
the United SUtes In and to the real 
property (together with copies of such 
legal comments or opinions as may be 
conUined in the file concerning the 
manner in which and the extent to 
which such right, tiUe, or interest may 
have been affected). In the absence of 
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any such action, thing, or circum- 
stance, a statement to that effect shall 
be made a part of the report, 

(6) The status of civil and criminal 
jurisdiction over the land that Is pecu- 
liar to the property by reason of it 
being Government-owned land. In the 
absence of any special circumstances, 
a statement to that effect shall be 
made a part of the report. 

(6) Detailed information regarding 
any known flood hazards or flooding 
of the property and, if located In a 
floodplain or wetlands, a listing of and 
citations to those uses that are re- 
stricted under Identified Federal, 
State, or local regulations as required 
by Executive Orders 11988 and 11990 
of May 24. 1977. 

(7) The specific Identification and 
description of fixtures and related per- 
sonal property that have possible his- 
toric or artistic value. 

(8) The historical significance of the 
property, if any, and whether the 
property is listed, is eligible for, or has 
been nominated for listing in the Na- 
tional Register of Historic Places or is 
in proximity to a property on the Na- 
tional Register. If the holding agency 
is aware of any effort by the public to 
have the property listed on the Na- 
tional Register, this information 
should be included. 

(9) To the extent such information 
is reasonably available or ascertain- 
able from agency files, personnel, and 
other inquiry, a description of the 
type, location and condition of asbes- 
tos incorporated In the construction, 
repair, or alteration of any building or 
Improvement on the property (e.g., 
fireproofing, pipe insulation, etc.) and 
a description of any asbestos control 
measures taken for the property. To 
assist GSA in considering the disposal 
options for the property, agencies 
shall also provide to GSA any avail- 
able Indication of costs and/or time 
necessary to remove all or any portion 
of the asbestos-containing materials. 
Agencies are not required to conduct 
any specific studies and/or tests to 
obtain this Information. (See also 
5 10l-47.200(b).) 

(c) There shall be transmitted with 
Standard Form 118: 

(DA legible, reproducible copy of all 
instruments in possession of the 
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agency which affect the right, title, or 
interest of the United States In the 
property reported or the use and oper- 
ation of such property (including 
agreements covering and licenses to 
use, any patents, processes, tech- 
niques, or inventions). In cases where 
the agency considers it to be impracti- 
cable to transmit the abstracts of title 
and related title evidence, such docu- 
ments need not be transmitted; howev- 
er, the name and address of the custo- 
dian of such documents shall be stated 
in the title report referred to In S 101- 
47,202-2(b) and they shall be fur- 
nished If requested by GSA; 

(2) Any appraisal reports In the pos- 
session of the holding agency of the 
fair market value or the fair annual 
rental of the property reported; and 

(3) A certification by a responsible 
person that the property does or does 
not contain polychlorinated biphenyl 
(PCB) transformers or other equip- 
ment regulated by the Environmental 
Protection Agency under 40 CFR Part 
761. If the property does contain any 
equipment subject to 40 CFR Part 761. 
the certification must include an as- 
surance on behalf of the holding 
agency that each Item of such equip- 
ment is now and will be maintained in 
a state of compliance with such regu- 
lations until disposal of the property. 

(29 FR 16126, Dec. 3, 1964, ns amended at 31 
FR 15541. Dec. 9. 1966; 34 FR 8166. May 24. 
1969; 40 FR 22256. Mny 22, 1975; 44 FR 
19406. Apr. 3, 1979; 52 FR 46467, Dec. 8 
1987; 53 FR 29893, Aug. 9, 19881 

fi 191-47,202-3 Submlnflion of rcportfi. 

Reports of excess shall be filed with 
the regional office of GSA for the 
region In which the excess property Is 
located, as follows: 

(a) Government-owned real property 
and related personal property shall be 
reported by the holding agencies 90- 
calendar days in advance of the date 
such excess property shall become 
available for transfer to another Fed- 
eral agency or for disposal. Where the 
circumstances will not permit excess 
real property and related personal 
property to be reported a full 90-calen- 
dar days in advance of the date it will 
be available, the report shall be made 
as far in advance of such date as possi- 
ble. 
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<b) Leasehold interests in reai prop- 
erty determined to be excess shall be 
reported at least 60-calendar days 
prior to the date on which notice of 
termination or cancellation is required 
by the terms of the instrument under 
which the property is occupied. 

(c) All reports submitted by the De- 
partment of Defense shall bear the 
certification **ThIs property has been 
screened against the known needs of 
the Department of Defense.” All re- 
ports submitted by civilian agencies 
shall bear the certification “This prop- 
erty has been screened against the 
known needs of the holding agency." 

9 101-47.202-4 Exceptlomt to reporting. 

(a) A holding agency shall not report 
to GSA leased space assigned to the 
agency by GSA and determined by the 
agency to be excess. 

(b) Also, except for those Instances 
set forth in $ 101-47.202-4(c) a holding 
agency shall not report to GSA prop- 
erty used, occupied, or controlled by 
the Government under a lease, permit, 
license, easement, or similar Instru- 
ment when: 

(1) The lease or other instrument is 
subject to termination by the grantor 
or owner of the premises within nine 
months; 

(2) The remaining term of the lease 
or other Instrument. Including renewal 
riglits, will provide for less than nine 
months of use and occupancy; 

(3) The term of the lease or other in- 
strument wotild preclude transfer to, 
or use by, another Federal agency or 
disposal to a third party; or 

(4) The lease or other instrument 
provides for use and occupancy of 
space for office, storage, and related 
facilities, whlcli does not exceed a 
total of 2,500 sq. feet. 

(c) Property, which otherwise would 
not be reported because It falls wltliln 
the exceptions set forth In fi 101- 
47.202-4(b) shall be reported: 

(1) If there are Government owned 
improvements located on the premises- 
or 

(2) If the continued use, occupancy, 
or control of the property by the Gov- 
ernment is needful for the operation, 
production, or maintenance of other 
property owned or controlled by the 
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Government that has been reported 
excess or is required to be reported to 
OSA under the provisions of this sec- 
tion. 

6 101-47.202-5 Reporting after eubmiii- 
slonB to the CongreBs. 

Reports of excess covering property 
of the military departments and of the 
Office of Emergency Planning pre- 
pared after the expiration of 30 days 
from the date upon which a report of 
the facts concerning the reporting of 
such property was submitted to the 
Committees on Armed Services of the 
Senate and House of Representatives, 
10 U.S.C. 2662 and the Act of August 
10 1956. 70A Stat. 636, as amended (50 
U.S.C. App. 2285), shall contain a 
statement that the requirements of 
the statute have been met. 

fi 101-47.202-6 Reports Involving the 
public domain. 

(a) Agencies holding land withdrawn 
or reserved from the public domain 
which they no longer need, shall 
report on Standard Form 118, with ap- 
propriate Schedules A. B, and C, land 
or portions of land so withdrawn or re- 
served and the improvements thereon, 
if any, to the regional office of OSA 
for the region in which the lands are 
located when the agency has: 

(1) Piled a notice of intention to re- 
linquish with the Department of the 
Interior and sent a copy of the notice 
to the regional office of GSA (5 101- 
47.201-3); 

(2) Been notified by the Department 
of the Interior that the Secretary of 
the Interior, with the concurrence of 
the Administrator of General Services, 
has determined the lands are not suit- 
able for return to the public domain 
for disposition under the general 
public land laws because the lands are 
substantially changed in character by 
Improvements or otherwise; and 

(3) Obtained from the Department 
of the Interior a report as to whether 
any agency (other than the holding 
agency) claims primary. Joint, or sec- 
ondary jurisdiction over the lands and 
whether the Department's records 
show the lands to be encumbered with 
any existing valid rlghte or privileges 
under the public land laws. 


(b) Slmuld the Department of the 
Interior determine that minerals in 
the lands are not suitable for disposi- 
tion under the public land mining and 
mineral leasing laws, the Department 
will notify the appropriate regional 
office of GSA of such determination 
and will authorize the holding agency 
to Include the minerals in its report to 
GSA. 

(c) When reporting the property to 
OSA, a true copy of the notification 
<5 101-47.202-6(a)(2)) and report 
(S 101-47.202-6(a)(3)) shall be submit- 
ted as a part of the holding agency’s 
report on the Government’s legal title 
which shall accompany Standard 
Form 118. 

6 101-47.202-7 Reports Involving contami- 
nated property. 

Any report of excess covering prop- 
erty which in its present condition is 
dangerous or hazardous to health and 
safety, shall state the extent of such 
contamination, the plans for decon- 
tamination, and the extent to which 
the property may be used without fur- 
ther decontamination. In the case of 
properties containing asbestos-con- 
taining materials and in lieu of the re- 
quiremenU of the foregoing provisions 
of 1 101-47.202-7. see subsection 101- 
47.202-2(b)(9). 

[53 FR 28BB4. Aug. 9. 19861 

8 101-47.202-8 Notice of receipt 
GSA shall promptly notify the hold- 
ing agency of the date of receipt of 
each Report of Excess Real Property 
(Standard Form 118). 

6 101-47.202-9 Expense of protection and 
maintenance. 

When there are expenses connected 
with the protection and maintenance 
of the property reported to GSA, the 
notice to the holding agency of the 
date of receipt (see fi 101-47.202-8) will 
indicate, If determinable, the date that 
the provisions of 5101-47.402-2 will 
become effectlvce. Normally this will 
be the date of the receipt of the 
report. If because of actions of the 
holding agency the property Is not 
available for immediate disposition at 
the time of receipt of the report, the 
holding agency will be reminded in the 


704 


§ 101-47.203-5 


Federal Property Manogement Reguloflont 


notice that the period of its responsi’ 
bility for the expense of protection 
and maintenance will be extended by 
the period of the delay. 

[49 FR 1348, Jan. 11. 19841 

9 101-47.202-10 Examination for accept- 
ability. 

Each report of excess shall be re- 
viewed by QSA to ascertain whether 
the report was prepared In accordance 
with the provisions of this section. 
Within fifteen calendar days after re- 
ceipt of a report, the holding agency 
shall be informed by letter of the find- 
ings of GSA. 

(a) Where It Is found that a report Is 
adequate to the extent that GSA can 
proceed with utilization and disposal 
actions for the property, the report 
shall be accepted and the holding 
agency shall be informed of the date 
of such acceptance. However, the hold- 
ing agency shall, upon request, 
promptly furnish such additional in- 
formation or documents relating to 
the property as may be required by 
GSA to accomplish a transfer or a dis- 
posal. 

(b) Where it Is found that a report Is 
insufficient to the extent that GSA 
would be unable to proceed with any 
utilization or disposal actions for the 
property, the report shall be returned 
and the holding agency shall be In- 
formed of the facts and circumstances 
that required the return of the report. 
The holding agency promptly shall 
take such action as may be appropri- 
ate to submit an acceptable report to 
GSA. Should the holding agency be 
unable to submit an acceptable report, 
the property shall be removed from 
under the provisions of § 101-47.402-2. 

§101-47.203 Utilization. 

§ 101-47.203-1 ReasRignment of real prop- 
erty by the agencies. 

Each executive agency shall, as far 
as practicable and within the policies 
expressed in this Subpart 101-47.2, 
make reassignments of real property 
and related personal property under 
its control and Jurisdiction among ac- 
tivities within the agency in lieu of ac- 
quiring such property from other 
sources. 


[42 FR 40698, Aug. 11. 19771 

6 101-47.203-2 Transfer and utilization. 

Each executive agency shall, as far 
as practicable and within the policies 
expressed in this Subpart 101-47.2. 
transfer excess real property under its 
control to other Federal agencies and 
to the organizations specified in 5 101- 
47.203-7, and shall fulfill Its require- 
ments for real property by obtaining 
excess real property from other Feder- 
al agencies. Trsuisfers of property 
shall be made in accordance with the 
provisions of this subpart. 

[42 FR 40698. Aug. 11. 1977] 

6 101-47.203-3 Notification of agency re- 
quirements. 

Each executive agency shall notify 
the proper GSA regional office when- 
ever real property Is needed for an au- 
thorized program of the agency. The 
notice shall state the land area of the 
property needed, the preferred loca- 
tion or suitable alternate locations, 
and ' describe the type of property 
needed in sufficient detail to enable 
GSA to review Its records of property 
that* It knows will be reported excess 
by holding agencies, its inventory of 
excess property, and Its inventory of 
surplus property, to ascertain whether 
any such property may be suitable for 
the needs of the agency. The agency 
shall be informed promptly by the 
GSA regional office as to whether or 
not any such property is available. 

[33 FR 571. Jan. 17. 19661 

6 101-47.203-4 Real property excepted 
from reporting. 

Agencies having transferable excess 
real property and related personal 
property In the categories excepted 
from reporting by S 101-47.202-4 shall, 
before disposal, satisfy themselves in a 
manner consistent with the provisions 
of this section that such property is 
not needed by other Government 
agencies. 

§ 101-47.203-5 Screening of exceRR real 
property. 

Excess real property and related per- 
sonal property reported by executive 
agencies shall, unless such screening is 
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waived, be screened by GSA for utili- 
sation by Federal real property hold- 
ing agencies (listed In S 101-47.4907), 
which may reasonably be expected to 
have use for the property as follows: 

(a) Notices of availability will be sub- 
mitted to each such agency which 
shall, within 30 calendar days from 
the date of notice, advise QSA if there 
is a firm requirement or a tentative re- 
quirement for the property. Agencies 
having tentative or firm requirements 
for surplus Federal real property for 
replacement housing for displaced per- 
sons, as authorized by section 218 of 
the Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act of 1070 (84 SUt. 1902), shall 
review these notices for the additional 
purpose of Identifying properties for 
which they may have such a require- 
ment. When such a requirement 
exists, the agency shall so advise the 
appropriate OSA regional office. 

(1) In the event a tentative require- 
ment exists, the agency shall, within 
an additional 30 calendar days, advise 
GSA if there is a firm requirement. 

(2) Within 60 calendar days after 
advice to GSA that a firm requirement 
exists, the agency shall furnish GSA a 
request for transfer of the property 
pursuant to S 101-47.203-7. 

(b) Notices of availability for Infor- 
mation of the Secretary of Health and 
Human Services and the Secretary of 
Education In connection with the ex- 
ercise of the authority vested in them 
under the provisions of section 
203(k)(l) of the Act, and for Informa- 
tion of the Secretary of the Interior In 
connection with the exercise of the au- 
thority vested in him under the provi- 
sions of section 203(k)(2) of the Act or 
a possible determination under the 
provisions of section 203(k)(3) of the 
Act. will be sent to the offices desig- 
nated by the Secretaries to serve the 
areas in which the properties are lo- 
cated. A similar notice of availability 
for the Information of the Attorney 
General in connection with a possible 
determination under the provisions of 
section 203(p)(l) of the Act will be 
sent to the Office of Justice Programs. 
Department of Justice. 

(c) The Departments of Health and 
Human Services, Education, Interior, 
and Justice shall not attempt to Inter- 


est a local applicant in a property 
until it is determined surplus, except 
with the prior consent of GSA on a 
case-by-case basis or as otherwise 
agreed upon. When such consent is ob- 
tained, the local applicant shall be in- 
formed that consideration of the ap- 
plication is conditional upon the prop- 
erty being determined surplus to Fed- 
eral requirements and made available 
for the purposes of the application. 
However, these Departments are en- 
couraged to advise the appropriate 
GSA regional office of those excess 
properties which are suitable for their 
programs. 

(d) Concurrently with the 30-day 
Federal agency use screening period, 
those Federal agencies that sponsor 
public benefit disposals at less than 
fair market value as permitted by the 
statutory authorities in S 101-47.4905 
may provide the disposal agency with 
a recommendation, together with a 
brief supporting rationale, as illustrat- 
ed in 9 101-47.4909. that the highest 
and best use of the property Is for a 
specific public benefit purpose. The 
recommendation may be made by the 
agency head, or designee, and will be 
considered by the disposal agency in 
its final highest and best use analysis 
and determination. After a determina- 
tion of surplus has been made, if the 
disposal agency agrees with a sponsor- 
ing Federal agency that the highest 
and best use of a particular property is 
for a specific public benefit purpose, 
local public bodies will be notified that 
the property is available for that use. 

(20 FR 16126, Dec. 3. 1964, as amended at 36 
PR 11438, June 12, 1971; 47 PR 37175, Aug. 
25, 1082; 40 FR 37091, Sept. 21. 1984; 52 FR 
0832, Mar. 27. 1087) 

6 101-47.203-6 Designation as personal 
property. 

(a) Prefabricated movable structures 
such as Butler-type storage ware- 
houses, quonset huts, and housetrail- 
ers (with or without undercarriages) 
reported to QSA with the land on 
which they are located may. in the dis- 
cretion of QSA, be designated for dis- 
position as personal property for off- 
site use. 

(b) Related personal property may, 
in the discretion of the disposal 
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agency, be designated for disposition 
as personal property. Consideration of 
such designation shall be given par- 
ticularly to items having possible his- 
toric or artistic value to ensure that 
Federal agencies, including the Smith- 
sonian Institution (see § 101-43.302), 
are afforded the opportunity of ob- 
taining them through personal proper- 
ty channels for off-site use for preser- 
vation and display. Fixtures such as 
murals and fixed sculpture which have 
exceptional historical or artistic value 
may be designated for disposition by 
severance for off-site use. In making 
such designations, consideration shall 
be given to such factors as whether 
the severance can be accomplished 
without seriously affecting the value 
of the realty and whether a ready dis- 
position can be made of the severed 
fixtures. 

(c) When a structure Is to be demol- 
ished, any fixtures or related personal 
property therein may, at the discre- 
tion of the disposal agency, be desig- 
nated for disposition as personal prop- 
erty where a ready disposition can be 
made of these items through such 
action. As indicated in paragraph (b) 
of this section, particular consider- 
ation should be given to designating 
items of . possible historical or artistic 
value as personal property in such in- 
stances. 

[34 FR 8166, May 24. 19691 

§ 101-47.203-7 TranHfera. 

(a) The agency requesting transfer 
of excess real property and related 
personal property reported to OSA 
shall prepare and submit to the proper 
GSA regional office OSA Form 1334, 
Request for Transfer of Excess Real 
and Related Personal Property (fi 101- 
47.4904). Instructions for the prepara- 
tion of GSA Form 1334 are set forth In 
S 101-47.4904-1. 

(b) Upon determination by GSA that 
a transfer of the property requested Is 
in the best Interest of the Government 
and that the requesting agency is the 
appropriate agency to hold the proper- 
ty, the transfer may be made among 
Federal agencies, to mixed-ownership 
Government corporations, and to the 
municipal government of the District 
of Columbia. 

(c) [Reserved] 


(d) Transfers of property to execu- 
tive agencies siiall be made when the 
proposed land use is consistent with 
the policy of the Administrator of 
General Services as prescribed in 
S 101-47.201-1 and the policy guide- 
lines prescribed in 8 101-47.201-2. In 
determining whether a proposed 
transfer should be approved under the 
policy guidelines, GSA and OMB may 
consult informally to obtain all avail- 
able data concerning actual program 
needs for the property. 

(e) GSA will execute or authorize all 
approved transfers to the requesting 
agency of property reported to GSA. 
Agencies may transfer without refer- 
ence to GSA excess real property 
which is not reported to GSA under 
the provisions of 8 101-47. 202-4(b) (1), 
(2), and (4). However, such transfers 
shall be made in accordance with the 
principles set forth In this section. 

(f) Pursuant to an agreement be- 
tween the Director, Office of Manage- 
ment and Budget, and the Administra- 
tor of General Services, reimburse- 
ment for transfers of excess real prop- 
erty is prescribed as follows: 

(1) Where the transferor agency has 
requested the net proceeds of the 
transfer pursuant to section 204 <c) of 
tlie Act, or where eltlier the transferor 
or transferee agency (or organization- 
al unit affected) Is subject to the Gov- 
ernment Corporation Control Act (31 
U.S.C. 841) or is a mixed-ownership 
Government corporation, or the mu- 
nicipal government of the District of 
Columbia, reimbursement for the 
transfer shall be in an amount equal 
to the estimated fair market value of 
the property requested as determined 
by the Administrator: Provided, That 
where the transferor agency Is a 
wholly owned Government corpora- 
tion. the reimbursement shall be 
either In an amount equal to the esti- 
mated fair market value of the proper- 
ty requested, or the corporation's book 
value thereof, as may be agreed upon 
by GSA and the corporation. 

(2) Reimbursement for all other 
transfers of excess real property shall 
be: 

(i) In an amount equal to 100 per- 
cent of the estimated fair market 
value of the property requested, as de- 
termined by the Administrator, or If 
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the transfer Is for the purpose of up- 
grading facilities (l.e,, for the purpose 
of replacing other property of the 
transferee agency which because of 
the location, nature, or condition 
thereof, is less efficient for use), the 
reimbursement shall be in an amount 
equal to the difference between the es- 
timated fair market value of the prop- 
erty to be replaced and the estimated 
fair market value of the property re- 
quested, as determined by the Admin- 
istrator. 

(11) Without reimbursement when 
the transfer is to be made under either 
of the following conditions: 

(A) Congress has specifically author- 
ized the transfer without reimburse- 
ment, or 

(B) The Administrator with the ap- 
proval of the Director, Office of Man- 
agement and Budget, has approved a 
request for an exception from the 100 
percent reimbursement requirement. 

(1) A request for exception from the 
100 percent reimbursement require- 
ment shall be endorsed by the head of 
the executive department or agency 
requesting the exception. 

(2) A request for exception from the 
100 percent reimbursement require- 
ment will be submitted to GSA for re- 
ferral to the Director, Office of Man- 
agement and Budget, and shall Include 
an explanation of how granting the 
exception would further essential 
agency program objectives and at the 
same time be consistent with Execu- 
tive Order 12348, dated February 25, 
1982. The unavailability of funds 
alone is not sufficient to Justify an ex- 
ception. The above required data and 
documentation shall be attached to 
GSA Form 1334 by the transferee 
agency on submission of that form to 
GSA. 

(3) If the Administrator with the ap- 
proval of the Director, Office of Man- 
agement and Budget, approves the re- 
quest for an exception, the Adminis- 
trator may then complete the trans- 
fer. A copy of the Office of Manag- 
ment and Budget approval will be sent 
to the Property Review Board. 

(4) The agency requesting the excep- 
tion will assume responsibility for pro- 
tection and maintenance costs where 
the disposal of the property is de- 
ferred for more than 30 days because 


of the consideration of the request for 
an exception to the 100 percent reim- 
bursement requirement. 

(g) Excess property may be trans- 
ferred to the Senate, the House of 
Representatives, and the Architect of 
the Capitol and any activities under 
his direction, pursuant to the provi- 
sions of section 602(e) of the Act. The 
amount of reimbursement for such 
transfer shall be the same as would be 
required for a transfer of excess prop- 
erty to an executive agency under 
similar circumstances. 

[29 PR 16126. Dec. 3, 1964, as amended at 37 
PR 6029. Mar. 9. 1972; 40 PR 12078. Mar. 17. 
1978; 42 PR 40698. Aug. 11. 1977; 47 PR 
66499. Dec. 17. 1982; 49 PR 29222. July 19. 
1984] 

9 101-47.203-8 Temporary utilization. 

(a) Whenever GSA determines that 
the temporary assignment or reassign- 
ment to a Federal agency of any space 
in excess real property for office, stor- 
age. or related facilities would be more 
advantageous than the permanent 
transfer of the property to a Federal 
agency, it will execute or authorize 
such assignment or reassignment for 
such period of time as it shall deter- 
mine. The agency to which the space 
is made available shall make appropri- 
ate reimbursement for the expense of 
maintaining such space in the absence 
of appropriation available to GSA 
therefor. 

(b) GSA may approve the temporary 
assignment or reassignment to a Fed- 
eral agency of excess real property 
other than space for office, storage, or 
related facilities whenever such action 
would be in the best interest of the 
Government. In such cases, the agency 
to which the property Is made avail- 
able may be required to pay a rental 
or users charge based upon the fair 
value of such property, as determined 
by GSA. Where such property will be 
required by the agency for a period of 
more than 1 year, it may be trans- 
ferred on a conditional basis, with an 
understanding that the property will 
be reported excess at a time agrreed 
upon when the transfer is arranged 
(see i 101-47.201-2(d)(7)). 
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§ 101-47.203-9 Non-Federal interim use of 
property. 

The holding agency may, with the 
approval of GSA, grant rights for non- 
Federal Interim use of excess property 
reported to GSA, or portions thereof, 
when it is determined that such inter- 
im use is not required for the needs of 
any Federal agency. 

§ 101-47.203-10 Withdrawals. 

Subject to the approval of GSA, and 
to such conditions as GSA considers 
appropriate, reports of excess real 
property may be withdrawn in whole 
or in part by the reporting agency at 
any time prior to transfer to another 
Federal agency or prior to the execu- 
tion of a legally binding agreement for 
disposal as surplus property. Requests 
for withdrawals shall be addressed to 
the GSA regional office where the 
report of excess real property was 
filed. 

[35 FR 17256, Nov. 6, 1970) 

§ 101-47.201 Delerminntlon of nurpluR. 

9 101-17.204-1 Reported property. 

Any real property and related per- 
sonal property reported excess under 
this Subpart 101-47.2 which has been 
screened for needs of Federal agencies 
or waived from such screening by 
GSA, and not been designated by GSA 
for utill 7 .ation by a Federal agency, 
shall be subject to determination as 
surplus property by GSA. 

(a) The holding agency, the Secre- 
tary of Health and Human Services, 
the Secretary of Education, the Secre- 
tary of the Interior, and the Attorney 
General will be notified of the date 
upon which determination as surplus 
becomes effective. Any Federal agency 
that has identified a property as being 
required for replacement housing for 
displaced persons under section 218 of 
the Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act of 1970 will also be notified of the 
date upon which determination as sur- 
plus becomes effective. The Secretary 
of the Department of Energy will be 
notified when real property Is deter- 
mined surplus and advised of any 
known Interest in the property for its 
use or development for energy facill- 


§ 101-47.204-2 

ties. Appropriate steps will be taken to 
ensure that energy site needs are con- 
sidered along with other competing 
needs in the disposal of surplus real 
property, since such property may 
become available for use under sec- 
tions 203(e)(3) (G) and (H) of the Fed 
eral Property and Administrative 
Services Act of 1949, as amended. 

(b) The notices to the Secretary of 
Health and Human Services, the Sec- 
retary of Education, the Secretary of 
the Interior, and the Secretary of 
Energy will be sent to the offices des- 
ignated by them to serve the area in 
which the property is located. The no- 
tices to the Attorney General will be 
sent to the Office of Justice Programs. 
Department of Justice. The notices to 
the Federal agencies having a require- 
ment pursuant to section 218 of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 will be sent to the office 
making the request unless another 
office Is designated. 

(c) With regard to surplus properly 
which GSA predetermines will not be 
available for disposal under the above- 
mentioned programs, or whenever the 
holding agency 4ias requested reim- 
bursement of the net proceeds of dis- 
position pursuant to section 204(c) of 
the Act, the notice to the affected 
departmenUs) will contain advice of 
such determination or request for re- 
imbursement. The affected de- 
partmenUs) shall not screen for poten- 
tial applicants for such property. 

[29 FR 16120. Dec, 3. 1964. 8us amended at 36 
FR 8041, Apr. 29. 1971; 47 FR 37175. Aur. 
26. 1982; 52 FR 9832. Mar. 27. 19871 

9 101-47.201-2 Property excepted from re- 
porting. 

Any property not reported to GSA 
due to 9 101-47.202-4, and not desig- 
nated by the holding agency for utili- 
zation by other agencies pursuant to 
the provisions of this Subpart 101- 
47.2. shall be subject to detehnlnation 
as surplus by the holding agency. 
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§ 101-47,300 

Subpart 101-47.3 — Surplus Real 
Property DIspotol 

6 101-47.300 Scope of nubpart 

This subpart prescribes the policies 
and methods governing the disposal of 
surplus real property and related per- 
sonal property within the States of 
the Union, the District of Columbia, 
the Commonwealth of Puerto Rico, 
American Samoa. Guam, the Trust 
Territory of the Pacific Islands, and 
the Virgin Islands. This subpart does 
not apply to the abandonment, de- 
struction. or donation to public bodies, 
under section 202(h) of the Act (cov- 
ered by Subpart 101-47.5). 

(47 FR 4622. Feb. 1. 19821 

6 101-47.301 (General proviniona of nub- 
part. 

9 101-47.301-1 Policy. 

It is the policy of the Administrator 
of General Services: 

(a) That surplus real property shall 
be disposed of in the most economical 
manner consistent with the best inter- 
ests of the Government. 

(b) That surplus real property shall 
ordinarily be disposed of for cash con- 
sistent with the best Interests of the 
Government. 

(c) That surplus real property shall 
be disposed of by exchange for pri- 
vately owned property only for proper- 
ty management considerations such as 
boundary realignment or provision of 
access or in those situations in which 
the acquisition is authorized by law, 
the requesting Federal agency has re- 
ceived approval from the Office of 
Management and Budget and clear- 
ance from its congressional oversight 
committees to acquire by exchange, 
and the transaction offers substantial 
economic or unique program advan- 
tages not otherwise obtainable by any 
other method of acquisition. 

[29 FR 16120, Dec. 3, 1964, as amended at 42 
FR 47206, Sept. 20. 1977; 42 FR 56123. Oct. 
21, 1977] 

9 101-47.301-2 Applicability of antliruHi 
iawH. 

(a) In any case in which there is con- 
templated a disposal to any private in- 
terest of real and related personal 


41 CFR Ch. 101 (7-1-90 Edition) 

property which has an estimated fair 
market value of $3,000,000 or more, or 
of patents, processes, techniques, or 
inventions, irrespective of cost, the dis- 
posal agency shall transmit promptly 
to the Attorney General notice of any 
such proposed disposal and the proba- 
ble terms or conditions thereof, as re- 
quired by section 207 of the Act. for 
his advice as to whether the proposed 
disposal would tend to create or main- 
tain a situation Inconsistent with anti- 
trust laws, and no such real property 
shall be disposed of until such advice 
has been received. If such notice is 
given by any executive agency other 
than QSA, a copy of the notice shall 
be transmitted simultaneously to the 
office of GSA for the region in which 
the property is located. 

(b) Upon request of the Attorney 
General, GSA or any other executive 
agency shall furnish or cause to be 
furnished such information as it may 
possess which the Attorney General 
determines to be appropriate or neces- 
sary to enable him to give the request- 
ed advice or to determine whether any 
other disposition or proposed disposi- 
tion of surplus real property violates 
or would violate any of the antitrust 
laws. 

[29 FR 16126. Dec. 3. 1964, a^i amended at 54 
FR 12198, Mar. 24. 1989] 

6 101-47.301-3 DitiposaU under other laws. 

Pursuant to section 602(c) of the act, 
disposals of real property shall not be 
made under other laws but shall be 
made only in strict accordance with 
the provisions of this Subpart 101-47.3 
unless the Administrator of General 
Services, upon written application by 
the disposal agency, shall determine in 
each case that the provisions of any 
such other law. pursuant to which dis- 
posal is proposed to be made, are not 
inconsistent with the authority con- 
ferred by this Act. The provisions of 
this section shall not apply to dispos- 
als of real property authorized to be 
made by section 602(d) of the act or by 
any special statute which directs or re- 
quires an executive agency named 
therein to transfer or convey specifi- 
cally described real property in accord- 
ance with the provisions of such stat- 
ute. 
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§ 101-47.301^ Credit disposals and leases. 

Where credit Is extended In connec- 
tion with any disposal of surplus prop- 
erty. the disposal agency shall offer 
credit pursuant to the provisions of 
§ 101-47.304-4. The disposal agency 
shall administer and manage the 
credit lease; or permit and any securi- 
ty therefor and may enforce, adjust, 
or settle any right of the Government 
with respect thereto in such manner 
and upon such terms as that agency 
considers to be in the best Interests of 
the Government. 

[42 FR 47205, Sept. 20, 1977] 

§ 101-47.302 Designation of disposal agen- 
cies. 

§ 101-47.302-1 General. 

In accordsmce with applicable provi- 
sions of this Subpart 101-47.3, surplus 
real property shall be disposed of or 
assigned to the appropriate Federal 
department for disposal for public use 
purposes by the disposal agency. 

[36 FR 8042, Apr. 29, 1971] 

§ 101-47.302-2 Holding agency. 

(a) The holding agency is hereby 
designated as disposal agency for: 

(1) Leases, permits, licenses, ease- 
ments, and similar real estate Interests 
held by the Government In non-Gov- 
ernment-owned property (Including 
Government-owned improvements lo- 
cated on the premises), except when it 
is determined by either the holding 
agency or GSA that the Government’s 
Interest will be best served by the dis- 
posal of such real estate Interests to- 
gether with other property owned or 
controlled by the Government, that 
has been or Is being reported to GSA 
as excess; and 

(2) Fixtures, structures, and im- 
provements of any kind to be disposed 
of without the underlying land with 
the exception of Government-owned 
machinery and equipment, which are 
fixtures being used by a contractor-op- 
erator. where such machinery and 
equipment will be sold to the contrac- 
tor-operator. 

(3) Standing Umber and embedded 
gravel, sand, stone and underground 
water to be disposed of withotit the 
u ier^ land. 


§ 101-47.303-1 

(b) GSA may act as the disposal 
agency for the type of property de- 
scribed in paragraphs (a)(1) and (2) of 
this section, whenever requested by 
the holding agency to perform the dis- 
posal functions. Where GSA acts as 
the disposal agency for the disposal of 
leases and similar real estate Interests 
as described in psiragraph (a)(1) of this 
section, the holding agency neverthe- 
less shall continue to be responsible 
for the payment of the rental until 
the lease is terminated and for the 
payment of any restoration or other 
direct costs incurred by the Govern- 
ment as an incident to the termina- 
tion. Likewise, where GSA acts as dis- 
posal agency for the disposal of fix- 
tures. structures, and Improvements as 
described in paragraph (a)(2) of this 
section, the holding agency neverthe- 
less shall continue to be responsible 
for payment of any demolition and re- 
moval costs not offset by the sale of 
the property. 

[29 FR 16126, Dec. 3. 1964, as amended at 31 
FR 2658, Feb. 11, 1966; 31 FR 16780, Dec. 31. 
1966: 33 FR 8737, June 14. 1968; 48 FR 
12628. Mar. 26, 1983; 60 FR 28403. July 12, 
1985] 

fi 101-47.302-3 General Services Adminis- 
tration. 

GSA is the disposal agency for all 
real property and related personal 
property not covered by the above des- 
ignations or by disposal authority del- 
egated by the Administrator of Gener- 
al Services in specific Instances. 

6 101-47,303 Responsibility of disposal 
agency. 

fi 101-47.303-1 Classification. 

Eacli surplus property, or. if the 
property Is subdivided, each unit of 
property shall be classified by the dis- 
posal agency to determine the meth- 
ods and conditions applicable to the 
disposal of the property. Classification 
shall be according to the estimated 
highest and best use for the property. 
The property may be reclassified from 
time to time by the disposal agency or 
by GSA whenever such action Is 
deemed appropriate. 



Department of Transportation; and 
(7) Office of Justice Programs, De- 
partment of Justice. 

(h> When the disposal agency has 
made a determination as to what con- 
stitutes a reasonable period of time to 
develop and submit a formal applica- 
tion, the public agency shall be so no- 
tified. The public agency shall be ad- 
vised of the Information required in 
connection with an application to pro- 
cure the property. 

(1) Upon receipt of the formal appli* 
cation for the property, the disposal 
agency shall consider and act upon it 
in accordance with the provisions of 
the statute and applicable regulations. 
If comments are received Indicating 
that the disposal is incompatible with 
State, regional, or local development 
plans and programs, the disposal 
agency shall attempt to resolve the 
differences consistent with its statuto- 
ry responsibilities in the disposal of 
surplus property. 

129 FR 16126, Dec. 3, 1964. as amended at 34 
PR 11209. July 3. 1969; 35 PR 8486. June 2. 
1970; 36 PR 9776. May 28. 1971; 40 PR 
22256. May 22. 1976; 52 PR 9820, Mar. 27, 
1087) 

6 101-47.303>2a Notice for zoning pur- 
poses. 

<a) Where the surplus land is located 
in an urban area as defined in section 
806 of the Act, that copy of the notice 
to public agencies required under 
5 101-47. 303-2(b) which is sent to the 
head of the local governmental unit 
having Jurisdiction over zoning and 
land use regulation in the area shall 
be accompanied by a copy of section 
803 of the Act (see 1 101-47.4906a) and 
the transmittal letter in such in- 
stances shall Include an additional 
paragraph requesting information con- 
cerning zoning as set forth in 4 101- 
47.4906b. ^ 

(b) Information which is furnished 
by the unit of general local govern- 
ment pursuant to the action taken In 
paragraph (a) of this section shall be 
included In Invitations for Bid In ad- 
vertised sales. In negotiated sales, this 
information shall be presented to pros- 
pective purchasers during the course 
of the negotiations and shall be in- 
cluded in the sales agreements. In 


be followed by a written statement, 
substantially as follows: 

The above Information was obtained from 
and is furnished pursu- 
ant to section 803 of the Federal Property 
and Administrative Services Act of 1949, as 
amended. The Government does not guar- 
antee that the Information Is necessarily ac- 
curate or will remain unchanged. Any Inac- 
curacies or changes In the above informa- 
tion shall not be cause for adjustment or re- 
scission of any contract resulting from this 
Invitation for Bid or Sales Agreement. 

(c) If no response to a request for 
such zoning information is received, 
the property may be offered for sale 
without furnishing such information 
to prospective purchasers. If the unit 
of general local government notifies 
the disposal agency of its desire to 
zone the property, it shall be afforded 
a 30-calendar-day period (In addition 
to the 20-calendar days afforded in the 
notice of surplus determination) to 
Issue such zoning regulations. If the 
zoning cannot be accomplished within 
this time frame, the sale may proceed 
but the prospective purchasers shall 
be advised of the pending zoning of 
the property. 

C34 PR 11209, July 3. 1969) 

9 101-47.303-3 Studies. 

The disposal agency shall compile 
from the title documents and related 
papers appropriate Information, for 
use in disposal actions, regarding all 
real property and related personal 
property available for disposal. 

6 101-47.303-4 Appraisal. 

(a) Except as otherwise provided in 
this Subpart 101-47.3, the disposal 
agency shall in all cases obtain an ap- 
praisal of the fair market value, and In 
appropriate cases the fair annual 
rental, of property available for dis- 
posal. 

(b) No appraisal need be obtained in 
any one of these situations: 

(1) The property is classified and is 
to be disposed of as airport property. 

(2) The property is suitable for his- 
toric monument purposes and Is to be 
disposed of with the use limited to 
such purpose to a State, political sub- 
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division Instrumentality thereof, or 
municipality. 

(3) The estimated fair market value 
of property to be offered on a competi- 
tive sale basis does not exceed $10,000, 
(c) The disposal agency shall have 
the property appraised by experienced 
and qualified persons familiar with 
the types of property to be appraised 
by them. Any person engaged to col- 
lect or evaluate information pursuant 
to this subsection shall certify that he 
has no Interest, direct or Indirect, in 
the property which would conflict In 
any manner with the preparation and 
submission of an impartial appraisal 
report. 

129 FR 16126. Dec. 3, 1964. as amended at 34 
FR 16545. Oct. 16, 19691 

§ 101-47.304 Adveiiised and negotiated 
disposals. 

§ 101-47.304-1 Publicity. 

(a) The disposal agency shall widely 
publicize all surplus real property and 
related personal property which be- 
comes available for disposal hereun- 
der. giving information adequate to 
inform Interested persons of the gen- 
eral nature of the property and its 
possible uses, a.s well as any reserva- 
tions, restrictions, and conditions Im- 
posed upon its disposal. 

(b) A condensed statement of pro- 
posed sales of surplus real property by 
advertising for competitive bids, 
except where the estimated fair 
market value of the property is less 
than $2,500. shall be prepared and 
submitted, for Inclusion in the U.S. 
Department of Commerce publication 
“Commerce Business Dally,'* to: U.S. 
Department of Commerce (S-Synop- 
sis). Room 1300, 433 West Van Buren 
Street, Chicago, Illinois 60604, 

§ 101-47.304-2 Soliciting cooperation of 
local groupR. 

The disposal agency may consult 
with local groups and organizations 
and solicit their cooperation In giving 
wide publicity to the proposed disposal 
of the property. 

§ 101-47,304-3 Information to interested 
perRonR. 

The disposal agency shall, upon re- 
quest, supply to bona fide potential 


purchasers and lessees adequate pre- 
liminary Information, and, with the 
cooperation of the holding agency 
where necessary, shall render such as- 
sistance to such persons as may enable 
them. Insofar as feasible, to obtain 
adequate Information regarding the 
property. The disposal agency shall es- 
tablish procedures so that all persons 
showing due diligence are given full 
and complete opportunity to make an 
offer. 

§ 101-47.304-4 Invitation for offers. 

In all advertised and negotiated dis- 
posals, the disposal agency shall pre- 
pare and furnish to all prospective 
purchasers or lessees written invita- 
tions to make an offer, which shall 
contain or incorporate by reference all 
the terms and conditions under which 
the property Is offered for disposal, in- 
cluding all provisions required by stat- 
ute to be made a part of the offer. The 
invitation shall further specify the 
form of the disposal Instrument, 
which specifications shall be in accord- 
ance with the appropriate provisions 
of 55 101-47.307-1 and 101-47.307-2. 

(a) When the disposal agency has 
determined that the sale of specific 
property on credit terms is necessary 
to avoid retarding the salability of the 
property and the price obtainable, the 
Invitation shall provide for submission 
of offers on the following terms: 

(1) Offers to purchase of less than 
$2,500 shall be for cash. 

(2) When the purchase price is 
$2,600 or more but less than $10,000. a 
cash downpayment of not less than 25 
percent shall be required with the bal- 
ance due in 8 years or less. 

(3) When the purchase price is 
$10,000 or more, a cash downpayment 
of not less than 20 percent shall be re- 
quired with the balance due in 10 
years or less. 

(4) The purchaser shall furnish a 
promissory note secured by the pur- 
chase money mortgage or deed of 
trust on the property, whichever the 
Government determines to be appro- 
priate. 

(6) Payment will be In equal quarter- 
annual installments of the principal 
together with interest on the unpaid 
balance. 
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(6) Interest on the unpaid balance 
will be at the General Services Admin- 
istration’s established interest rate. 

(b) Where the disposal agency has 
determined that an offering of the 
property on credit terms that do not 
meet the standards set forth in ( 101- 
47.304-4(8) is essential to permit dis- 
posal of the property in the best Inter- 
ests of the Government, the invitation 
may provide for submission of offers 
on such alternate terms of payment as 
may be recommended by the disposal 
agency and' approved by the Adminis- 
trator of General Services on the basis 
of a detailed written statement Justify- 
ing the need to deviate from the 
standard terms. The justification shall 
be based on the needs of the Federal 
Government as distinguished from the 
interests of the purchaser. The sale in 
those cases where the downpayment is 
less than 20 percent shall, unless oth- 
erwise authorized by the Administra- 
tor of General Services, be under a 
land contract which shall provide, in 
effect, for conveyance of title to the 
purchaser by quitclaim deed or other 
form of conveyance in accordance with 
the appropriate provisions of §§ 101- 
47.307-1 and 101-47.307-2 upon pay- 
ment of one-third of the total pur- 
chase price and accrued interest, or 
earlier If the Government so elects, 
and execution and delivery of purchas- 
er's note and purchase money mort- 
gage (or bond and deed of trust) satis- 
factory to the Government, to secure 
payment of the unpaid balance of the 
purchase price. 

(c) The disposal agency may increase 
the cash downpayment requirement or 
shorten the period of amortization 
whenever circumstances warrant and 
in the case of sales of farms, may pro- 
vide for payment of the unpaid bal- 
ance on equal semiannual or annual 
installment basis. 

(d) Where a sale Is to be made on 
credit, the Invitation shall provide 
that the purchaser agrees by appropri- 
ate provisions to be Incorporated in 
the disposal Instruments that he will 
not le^se (unless the property was of- 
fered without leasing restrictions by 
the Government) or sell the property, 
or any part thereof or Interest therein, 
without prior written authorization of 
the Government. 


41 CFR Ch. 101 (7-1-90 Edition) 

(1) In appropriate cases, except as 
provided in § 101-47.304-4(d)(2), the 
invitation shall state that the disposal 
Instrument may include provisions 
specifically authorizing leasing and/or 
resale and release of portions of the 
property as desired by the purchaser, 
provided that such provisions shall, in 
the judgment of the Government, be 
adequate to protect its security for the 
credit extended to the purchaser. 

(2) In the case of timber or mineral 
lands, or lands containing other sale- 
able products, the invitation shall 
state that the disposal instrument 
may specifically provide for granting 
future partial releases to permit the 
resale of timber, minerals, and other 
saleable products, or authorize the 
leasing of mineral rights, upon pay- 
ment to the Government of such 
amounts as may be required by the 
Government but not less than the pro- 
ceeds of any sale or lease less such 
amounts as may be determined by the 
Government to represent the cost of 
the sale or lease. 

(3) All payments for such authoriza- 
tions and/or releases shall, at the 
option of the Government, be applied 
against the unpaid balance of the in- 
debtedness in inverse order of its ma- 
turity. or upon any delinquent install- 
ments of principal and interest, or 
used for payments of any delinquent 
taxes or Insurance premiums. 

(e) Where property is offered for dis- 
posal under a land contract or lease, 
the terms and conditions contained in 
the invitation shall provide that the 
purchaser or lessee will be required to 
pay to the proper taxing authorities or 
to the disposal agency, as may be di- 
rected, all taxes, payments in lieu of 
taxes (In the event of the existence or 
subsequent enactment of legislation 
authorizing such payments), assess- 
ments or similar charges which may 
be assessed or imposed on the proper- 
ty, or upon the occupier thereof, or 
upon the use or operation of the prop- 
erty and to assume all costs of operat- 
ing obligations. 

(f) Whenever property is offered for 
sale on credit terms or for lease, the 
terms and conditions contained in the 
invitation shall provide that the pur- 
chaser or lessee shall procure and 
maintain at his expense during the 


716 


Federal Property Management Regulations § 101-47.304-9 


term credit Is extended, or the period 
of the lease, such Insurance in such 
amounts as may be required by the 
Government; required insurance shall 
be In companies acceptable to the 
Government and shall include such 
terms and provisions as may be re- 
quired to provide coverage satisfactory 
to the Government. 

[29 FR 16126. Dec. 3, 1964, as amended at 33 
FR 12003. Aug. 23. 1968; 42 FR 47205, Sept. 
20. 1977] 

§ 101-47.304-5 Inspection. 

All persons interested In the acquisi- 
tion of surplus property available for 
disposal under this Subpart 101-47.3 
shall, with the cooperation of the 
holding agency, where necessary, and 
with due regard to its program activi- 
ties, be permitted to make a complete 
Inspection of such property, including 
any available Inventory records, plans, 
specifications, and engineering reports 
made in connection therewith, subject 
to any necessary restrictions in the in- 
terest of national security and subject 
to such rules as may be prescribed by 
the disposal agency. 

(See { 101-47.304-13 and S 101-47.403.) 

[53 FR 29894, Aug. 9. 1988) 

fi 101-47.304-6 Submission of offers. 

All offers to purchase or lease shall 
be in writing, accompanied by any re- 
quired earnest money deposit, using 
the form prescribed by the disposal 
agency and, in addition to the finan- 
cial terms upon which the offer is 
predicated, shall set forth the willing- 
ness of the offeror to abide by the 
terms, conditions, reservations, and re- 
strictions upon which the property is 
offered, and shall contain such other 
information as the disposal agency 
may request. 

§ 101-47.304-7 Advertlied dlBpoHaln. 

(a) All disposals or contracts for dis- 
posal of surplus property, except as 
provided in SS 101-47.304-9 and 101- 
47.304-10, shall be made after publicly 
advertising for bids. 

(1) The advertising for bids shall be 
made at such time previous to the dis- 
posal or contract, through such meth- 
ods and on such terms and conditions 
as shall permit that full and free com- 


petition which Is consistent with the 
value and nature of the property in- 
volved. The advertisement shall desig- 
nate the place to which the bids are to 
be delivered or mailed, and shall state 
the place, date, and time of public 
opening. 

(2) All bids shall be publicly dis- 
closed at the time and place stated in 
the advertisement. 

(3) Award shall be made with rea- 
sonable promptness by notice to the 
responsible bidder whose bid. conform- 
ing to the Invitation for bids, will be 
most advantageous to the Govern- 
ment, price and other factors consid- 
ered: Proufded,That all bids may be re- 
jected when It Is In the public interest 
to do so. 

(b) Disposal and contracts for dispos- 
al of surplus property may be made 
through contract auctioneers when 
authorized by GSA. The auctioneer re- 
tained under contract shall be re- 
quired to publicly advertise for bids in 
accordance with the applicable provi- 
sions of this ( 101-47.304-7. 

6 101-47.304-8 l Reserved 1 

0 101-47.304-9 Negotiated disposals. 

(a) Disposal agencies shall obtain 
such competition as is feasible under 
the circumstances in all negotiations 
of disposals and contracts for disposal 
of surplus property. They may dispose 
of surplus property by negotiation 
only In the following situations: 

(1) When the estimated fair market 
value of the property Involved does 
not exceed $16,000; 

(2) When bid prices after advertising 
therefor are not reasonable (either as 
to all or some part of the property) or 
have not been Independently arrived 
at in open competition; 

(3) When the character or condi- 
tions of the property or unusual cir- 
cumstances make It Impractical to ad- 
vertise publicly for competitive bids 
and the fair market value of the prop- 
erty and other satisfactory terms of 
disposal can be obtained by negotia- 
tion; 

(4) When the disposals will be to 
States, Commonwealth of Puerto 
Rico, possessions, political subdivisions 
thereof, or tax-supported agencies 
therein, and the estimated fair market 
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value of the properly and other satis- 
factory terms of disposal are obtained 
by negotiation; or 

(6) When negotiation is otherwise ^ 
authorized by the Act or other law, 
such as: 

(i) Disposals of power transmission 
lines for' public or cooperative power 
projects (see S 101-47.308-1). 

(11) Disposals for public airport utili- 
zation (see 9 101-47.308-2). 

(b) Appraisal data required pursuant 
to the provisions of 9 101-47.303-4, 
when needed for the purpose of con- 
ducting negotiations under 9 101 - 
47.304-0(a) (3), (4). or (5X1) shall be 
obtained under contractual arrange- 
ments with experienced and qualified 
real estate appraisers familiar with 
the types of property to be appraised 
by them: Provided, however. That In 
any case where the cost of obtaining 
such data from a contract appraiser 
would be out of proportion to the ex- 
pected recoverable value of the prop- 
erty, or If for any other reason em- 
ploying a contract appraiser would not 
be In the best interest of the Govern- 
ment, the head of the disposal agency 
or his designee should authorize any 
other method of obtaining an estimate 
of the fair market value of the proper- 
ty or the fair annual rental he may 
deem to be proper. 

(c) Negotiated sales to public bodies 
under 40 U.S.C. 484(e)(3)(H) will be 
considered only when the disposal 
agency has made a determination that 
a public benefit will result from the 
negotiated sale which would not be re- 
alized from a competitive sale disposal. 
The offer to purchase and the convey- 
ance document concerning such nego- 
tiated sales shall contain an excess 
profits covenant. A standard Excess 
Profits Covenant for Negotiated Sales 
to Public Bodies is illustrated In 9 10 1- 
47.4008. The standard covenant is pro- 
vided as a guide, and appropriate 
modifications may be made provided 
that its basic purpose is retained. The 
disposal agency shall monitor the 
property Involved and inspect records 
related thereto as necessary to ensure 
compliance with the terms and condi- 
tions of the sale and may take any ac- 
tions which it deems reasonable and 
prudent to recover any excess profits 


realized through the resale of the 
property. 

(d) The annual report of the Admin- 
istrator under section 212 of the Act 
shall contain or be accompanied by a 
listing and description of any negotiat- 
ed disposals of surplus real property 
having an estimated fair market value 
of over $15,000, other than disposals 
for which an explanatory statement 
has been transmitted under 9 101 - 
47.304-12. 

(20 FK 16126, Dec. 3. 1964, as amended at 40 
FR 22256, May 22. 1975; 51 PR 23760, July 
1. 1086; 54 PR 12168, Mar. 24, 19891 

B 101-47.304-10 Disposals by brokers. 

Disposals and contracts for disposal 
of surplus property through contract 
realty brokei-s, where authorized by 
OSA, shall be made in the manner fol- 
lowed in similar commercial transac- 
tions. Realty brokers retained under 
contracts shall be required to give 
wide public notice of availability of 
the property for disposal. 

B 101-47.301-11 Documenting determina- 
tions to negotiate. 

The disposal agency shall document 
the factors leading to and the determi- 
nation Justifying disposal by negotia- 
tion of any surplus property under 
99 101-47.304-9 and 101-47.304-10. and 
shall retain such documentation in the 
files of the agency. 

B 101-47.304-12 Explanatory statements. 

(a) Subject to the exception stated 
in 9 101-47.304-12(b), the disposal 
agency shall prepare an explanatory 
statement, as required by section 
203(e)(6) of the Act, of the circum- 
stances of each of the following pro- 
posed disposals by negotiation: 

(1) Any real property that has an es- 
timated fair market value in excess of 
$100,000, except that any real proper- 
ty disposed of by lease or exchange 
shall only be subject to paragraphs (a) 

(2) through (4) of this section; 

(2) Any real property disposed of by 
lease for a term of 5 years or less; If 
the estimated fair annual rent is in 
excess of $100,000 for any of such 
years; 

(3) Any real property disposed of by 
lease for a term of more than 5 years, 
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If the total estimated rent over the 
term of the lease Is In excess of 
$100,000; or 

(4) Any real property or real and re- 
lated personal property disposed of by 
exchange, regardless of value, or any 
property any part of the consideration 
for which Is real property. 

(b) No explanatory statement need 
be prepared for a disposal of property 
authorized to be disposed of without 
advertising by any provision of law 
other than section 203(e) of the Act. 

(c) An outline for the preparation of 
the explanatory statement is shown in 
§ 10147.4911. A copy of the statement 
shall be preserved In the files of the 
disposal agency. 

(d) Each explanatory statement 
when prepared shall be submitted to 
the Administrator of General Services 
for review and transmittal by the Ad- 
ministrator of General Services by let- 
ters to the Committees on Govern- 
ment Operations and any other appro- 
priate committees of the Senate and 
House of Representatives. The submis- 
sion to the Administrator of General 
Services shall include such supporting 
data as may be relevant and necessary 
for evaluating the proposed action. 

(e) Copies of the Administrator of 
General Services’ transmittal letters 
to the committees of the Congress, 

§ 10147.304-12(d), will be furnished to 
the disposal agency. 

(f) In the absence of adverse com- 
ment by an appropriate committee or 
subcommittee of the Congress on the 
proposed negotiated disposal, the dis- 
posal agency may consummate the 
sale on or after 35 days from the date 
of the Administrator of General Serv- 
ices letters transmitting the explana- 
tory statement to the committees. 

t29 FR 16126, Dec. 3, 1964, ns amended nt 41 
FR 22354, June 3, 1978; 54 FR 12190. Mar. 
24, 19893 

§101 47.304-13 ProvlBions relating to as- 
bestos. 

Where the existence of asbestos on 
the property has been brought to the 
attention of the disposal agency by 
the Standard Form 118 information 
provided in accordance with S 101- 
47.202-2)(b)(9), the disposal agency 
shall Incorporate such Information 
(less any cost or time estimates to 


remove the asbestos-containing mate- 
rials) in any Invitation for Bids/Offers 
to Purchase and Include the following: 

Notice or the Presehcb or Asbestos— 
WARIflNOl 

(a) The Purchaser is warned that the 
property offered for sale contains asbestos- 
containing materials. Unprotected or un- 
regulated exposures to asbestos in product 
manufacturing, shipyard, and building con- 
struction workplaces have been associated 
with asbestos-related diseases. Both the Oc- 
cupational Safety and Health Administra- 
tion (08HA) and the Environmental Protec- 
tion Agency (EPA) regulate asbestos be- 
cause of the potential hazards associated 
with exposure to airborne asbestos fibers. 
Both OSHA and EPA have determined that 
such exposure increases the risk of asbestos- 
related diseases, which Include certain can- 
cers and which can resuit in disability or 
death. 

(b) Bidders (Offerors) are invited, urged 
and cautioned to Inspect the property to be 
sold prior to submitting a bid (offer). More 
particularly, bidders (offerors) are Invited, 
urged and cautioned to inspect the property 
as to its asbestos content and condition and 
any hazardous or environmental conditions 
relating thereto. The disposal agency will 
assist bidders (offerors) In obtaining any 
authorizAtion(s) which may be required In 
order to carry out any such Inspections ). 
Bidders (Offerors) shall be deemed to have 
relied solely on their own Judgment In as- 
sessing the overall condition of all or any 
portion of the property including, without 
limitation, any asbestos hazards or con- 
cerns. 

(c) No warranties cither express or Im- 
plied are given with regard to the condition 
of the property Including, without limita- 
tion, whether the properly does or does not 
contain asbestos or is or la not safe for a 
particular purpose. The failure of any 
bidder (offeror) to Inspect, or to be fully in- 
formed as to the condition of all or any por- 
tion of the property offered, will not consti- 
tute grounds for any claim or demand for 
adjustment or withdrawal of a bid or offer 
after Its opening or tender. 

(d) The description of the property set 
forth in the Invitation for Bids (Offer to 
Purchase) and any other Information pro- 
vided therein with respect to said property 
is based on the best Information available to 
the disposal agency and is believed to be 
correct, but an error or omission, including 
but not limited to the omission of any infor- 
mation available to the agency having cus- 
tody over the property and/or any other 
Federal agency, shall not constitute grounds 
or reason for nonperformance of the con- 
tract of sale, or any claim by the Purchaser 
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against the Government Including, without 
limitation, any claim /or allowance, refund, 
or deduction from the purchase price. 

(e) The Government assumes no liability 
for damages for personal injury, illness, dis- 
ability or death, to the Purchaser, or to the 
Purchaser’s successors, assigns, employees, 
invitees, or any other person subject to Pur- 
chaser’s control or direction, or to any other 
person, including members of the general 
public, arising from or incident to the pur- 
chase. transportation, removal, handling, 
use, disposition, or other activity causing or 
leading to contact of any kind whatsoever 
with asbestos on the property which is the 
subject of this sale, whether the Purchaser, 
its successors or assigns has or have proper- 
ly warned or failed properly to warn the 
individuals) injured. 

(f) The Purchaser further agrees that In 
its use and occupancy of the property it will 
comply with all Federal, stale, and local 
laws relating to asbestos. 

(63 FR 39B04, Aug. 9. 19881 
9 101-47.305 Acceptance of offers. 

6 101-47.305-1 General. 

(a) When the head of the disposal 
agency or his designee determines that 
bid prices (either as to all or some part 
of the property) received after adver- 
tising therefor or received in response 
to the action authorized in paragraph 

(b) of this 5 101-47.305-1, are reasona- 
ble, i.e,, commensurate with the fair 
market value of the property, and 
were Independently arrived at in open 
competition, award shall be made with 
reasonable promptness by notice to 
the bidder whose bid, conforming to 
the invitation for bids, will be most ad- 
vantageous to the Government, price 
and other factors considered. Any or 
all offers may be rejected when the 
head of the disposal agency or his des- 
ignee determines it is In the public In- 
terest to do so. 

<b) Where the advertising does not 
result in the receipt of a bid at a price 
commensurate with the fair market 
value of the property, the highest 
bidder may, at the discretion of the 
head of the disposal agency or his des- 
ignee and upon determination of re- 
sponsiveness and bidder responsibility, 
be afforded an opportunity to increase 
his offered price. The bidder shall be 
given a reasonable period of time, not 
to exceed fifteen working days, to re- 
spond. At the time the bidder Is af- 
forded an opportunity to increase his 
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bid, all other bids shall be rejected and 
bid deposits returned. Any sale at a 
price so increased may be concluded 
without regard to the provisions of 
5 101-47.304-9 and ft 101-47.304-12. 

(c) The disposal agency shall allow a 
reasonable period of time within 
which the successful bidder shall con- 
summate the transaction and shall 
notify the successful bidder of the 
period allowed. 

(d) It is within the discretion of the 
head of the disposal agency or his des- 
ignee to determine whether the proce- 
dure authorized by paragraph (b) of 
this ft 101-47.305-1 is followed or 
whether the bids shall be rejected and 
the property reoffered for sale on a 
publicly advertised competitive bid 
basis in accordance with the provisions 
of ft 101-47.304-7, or disposed of by ne- 
gotiation pursuant to ft 101-47.306-1, 
or offered for disposal under other ap- 
plicable provisions of this Subpart 
101-47.3. 

[29 FR 16126, Dec. 3. 1964, as amended at 50 
FR 26223. June 18, 1985] 

9 101-47.305-2 Equal offers. 

’’Equal offers" means two or more 
offers that are equal in all respects, 
taking Into consideration the best in- 
terests of the Government. If equal ac- 
ceptable offers are received for the 
same property, award shall be made 
by a drawing by lot limited to the 
equal acceptable offers received. 

9 101-47.305-3 Notice to unsuccessful bid- 
ders. 

When an offer for surplus real prop- 
erty has been accepted, the disposal 
agency shall notify all other bidders of 
such acceptance and return their ear- 
nest money deposits, if any. 

9 101-47.306 Absence of acceptable offers. 

9 101-47.306-1 Negotiations. 

(a) When the head of the disposal 
agency or his designee determines that 
bid prices after advertising therefor 
(including the action authorized by 
the provisions of ft 101-47.305-I(b)) are 
not reasonable either as to all or some 
part of the property or were not inde- 
pendently arrived at In open competi- 
tion and that a negotiated sale rather 
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than a disposal by readvertlslng or 
under other applicable provisions of 
this subpart would better protect the 
public interest, the property or such 
part thereof may be disposed of by ne- 
gotiated sale after rejection of all bids 
received: Provided, That no negotiated 
disposal may be made under this 
S 101-47.306-1 unless: 

(1) Notification of the intention to 
negotiate and reasonable opportunity 
to negotiate shall have been given by 
the agency head or his designee to 
each responsible bidder who submitted 
a bid pursuant to the advertising; 

(2) The negotiated price is higher 
than the highest rejected bid price of- 
fered by any responsible bidder, as de- 
termined by the head of the agency or 
his designee; and 

(3) The negotiated price is the high- 
est negotiated price offered by any re- 
sponsible prospective purchaser. 

(b) Any such negotiated disposal 
shall be subject to the applicable pro- 
visions of 101-47.304-9 and 101- 
47.304-12. 

§ 101-47.306-2 Defense Industrial Keserve 
properties. 

In the event that any disposal 
agency Is unable to dispose of any sur- 
plus industrial plant because of the 
application of the conditions and re- 
strictions of the National Security 
Clause Imposed under the Defense In- 
dustrial Reserve Act (60 U.S.C. 453), 
after making every practicable effort 
to do so, it shall notify the Secretary 
of Defense, indicating such modifica- 
tions In the National Security Clause, 
if any, which in its Judgment will 
make possible the disposal of the 
plant. Upon agreement by the Secre- 
tary of Defense to any or all of such 
modifications, the plant shall be reof- 
fered for disposal subject to such 
modifications as may have been so 
agreed upon; or If such modifications 
are not agreed to, and upon request of 
the Secretary of Defense, the plant 
shall be transferred to the custody of 
GSA. 

140 FR 12078, Mar. 17, 1976) 


§ 101-47.307 Conveyances. 

§ 101-47.307-1 Form of deed or Instru- 
ment of conveyance. 

Disposals of real property shall be 
by quitclaim deed or deed without 
warranty in conformity with local law 
and practice, unless the disposal 
agency finds that another form of con- 
veyance Is necessary to obtain a rea- 
sonable price for the property or to 
render the title marketable, and unless 
the use of such other form of convey- 
ance Is approved by OSA. 

S 101-47.307-2 Conditions In disposal In- 
struments. 

(a) Where a isale is made upon credit, 
the purchaser shall agree by appropri- 
ate provisions to be Incorporated in 
the disposal intruments, that he will 
not resell or lease (unless due to its 
character or type the property was of- 
fered without leasing restrictions by 
the disposal agency) the property, or 
any part thereof or Interest therein, 
without the prior written authoriza- 
tion of the disposal agency and such 
disposal Instruments in appropriate 
cases may specifically provide for such 
authorization and/or future partial re- 
leases to be granted on terms which 
will adequately protect the Oovern- 
ment's security for the credit extended 
to the purchaser. 

(b) Except for exchange transactions 
initiated by the Federal Government 
for its own benefit, any disposition of 
land, or land and Improvements locat- 
ed thereon, to public bodies by negoti- 
ation pursuant to i 101-47.304-9(4) 
shall include In the deed or other dis- 
posal instrument a covenant substan- 
tially as follows: 

The Grantee covenants for itself. Its heirs, 
successors, and assigns and every successor 
In Interest to the property hereby conveyed, 
or any part thereof, that the said Grantee 
and such heirs, successors, and assigns shall 
not discriminate upon the basis of race, 
color, religion, or national origin In the use. 
occupanev, sale, or lease of the properly, or 
in their employment practices conducted 
thereon. This covenant shall , not apply, 
however, to the lease or rental of a room or 
rooms within a family dwelling unit; nor 
shall it apply with respect to religion to 
premises used primarily for religious pur- 
poses. The United States of America shall 
be deemed a beneficiary of this covenant 
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without regard to whether it rcmaiiu> the 
owner of any land or interest therein in the 
locality of the property hereby conveyed 
and shall have the sole right to enforce this 
covenant in any court of competent Jurisdic- 
tion. 

(c) Any deed, lease, or other instru- 
ment executed to dispose of property 
under this subpart, subject to reserva- 
tions, restrictions, or conditions as to 
the future use, maintenance, or trans- 
fer of the property shall recite all cov- 
enants. representations, and agree- 
ments pertaining thereto. 

[29 FR 16126, Dec. 3. 1964, as amended at 33 
FR 4408. Mar. 12, 19681 

6 101-47.307*3 Distribution of conformed 
copies of conveyance instruments. 

(a) Two conformed copies of any 
deed, lease, or other instrument con- 
taining reservations, restrictions, or 
conditions regulating the future use, 
maintenance, or transfer of the prop- 
erty shall be provided the agency 
charged with enforcement of such res- 
ervations. restrictions, or conditions. 

(b) A conformed copy of the deed, 
lease, or other conveyance instrument 
shall be provided to the holding 
agency by the disposal agency. 

6 101-47.307-4 Disposition of title papers. 

The holding agency shall, upon re- 
quest. deliver to the disposal agency 
all title papers In its possession relat- 
ing to the property reported excess. 
The disposal agency may transfer to 
the purchaser of the property, as a 
part of the disposal transaction, the 
pertinent records authorized by § 101- 
11.404-2, to be so transferred. If the 
purchaser of the property wishes to 
obtain additional records, copies there- 
of may be furnished to the purchaser 
at an appropriate charge, as deter- 
mined by the agency having custody 
of the records. 

[33 FR 572, Jan. 17, 19681 

§ 101-47.307-5 Title transfers from Gov- 
ernment corporations. 

In order to facilitate the administra- 
tion and disposition of real property 
when record title to such property is 
not in the name of the United States 
of America, the holding agency, upon 
request of the Administrator of Gen- 


eral Services, shall deliver to the dis- 
posal agency a quitclaim deed, or 
other instrument of conveyance with- 
out warranty, expressed or implied, 
transferring all of the right, title, and 
interest of the holding agency in such 
property to the United States of 
America. 

9 101-47.307-6 Proceeds from disposals. 

All proceeds (except so much there- 
of as may be otherwise obligated, cred- 
ited, or paid under authority of those 
provisions of law set forth in section 
204(b)-(e) of the Act (40 U.S.C. 485(b)- 
(e)), or the Independent Offices Ap- 
propriation Act, 1963 (76 Stat. 725) or 
in any later appropriation act) hereaf- 
ter received from any sale, lease, or 
other disposition of surplus real prop- 
erty and related personal property 
shall be covered into the land and 
water conservation fund in the Treas- 
ury of the United States. 

[30 PR 754, Jan. 23. 1965) 

9 101-47.3UM Special disposal provisions. 

9 101-I7.30H-1 Power transmission lines. 

(a) Pursuant and subject to the pro- 
visions of section 13(d) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 
1622(d)), which is continued in effect 
by section 602(a) of the Federal Prop- 
erty and Administrative Services Act 
of 1949, any State or political subdivi- 
sion thereof, or any State or Govern- 
ment agency or instrumentality may 
certify to the disposal agency that a 
surplus power transmission line and 
the right-of-way acquired for its con- 
struction is needful for or adaptable to 
the requirements of a public or coop- 
erative power project. Disposal agen- 
cies shall notify such State entities 
and Government agencies of the avail- 
ability of such property in accordance 
with § 101-47.303-2. 

(b) Notwithstanding any other provi- 
sions of this subpart, whenever a State 
or political subdivision thereof, or a 
State or Government agency or instru- 
mentality certifies that such property 
is needful for or adaptable to the re- 
quirements of a public or cooperative 
power project, the property may be 
sold for such utilization at the fair 
market value thereof. 
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(c) In the event a sale cannot be ac- 
complished by reason of the price to 
be charged or otherwise and the certi- 
fication is not withdrawn, the disposal 
agency shall report the facts involved 
to the Administrator of General Serv- 
ices, for a determination by him as to 
the further action to be taken to dis- 
pose of the property. 

(d) Any power transmission line and 
right-of-way not disposed of pursuant 
to the provisions of this section shall 
be disposed of In accordance with 
other applicable provisions of this sub- 
part, including, if appropriate, reclassi- 
fication by the disposal agency. 

§ 101-47.308-2 Properly for public air- 
ports. 

(a) Pursuant and subject to the pro- 
visions of section 13(g) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 
1622(g)). which Is continued in effect 
by section 602(a) of the Federal Prop- 
erty and Administrative Services Act 
of 1949 and amended by the Act of Oc- 
tober 1, 1949, 63 Stat. 700. and section 
1402(c) of the Federal Aviation Act of 
1958, 72 Stat. 807 (50 U.S.C. App. 
1622a-1622c), airport property may be 
conveyed or disposed of to a State, po- 
litical subdivision, municipality, or 
tax -supported Institution for a public 
airport. Airport property is any sur- 
plus real property including Improve- 
ments and personal property located 
thereon as a part of the operating 
(exclusive of property the highest and 
best use of which Is determined by the 
Administrator of General Services to 
be Industrial and which shall be so 
classified for disposal without regard 
to the provisions of this section) 
which, in the determination of the Ad- 
ministrator of the Federal Aviation 
Administration is essential, suitable, or 
desirable for the development, im- 
provement, operation, or maintenance 
of a public airport, as defined In the 
Federal Airport Act. as amended (49 
use 1101), or reasonably necessary 
to fulfill the Immediate and foreseea- 
ble future requirements of the grantee 
for the development. Improvement, 
operation, or maintenance of a public 
airport, including property needed to 
develop sources of revenue from nona- 
viation businesses at a public airport. 


(b) The disposal agency shall notify 
eligible public agencies, in accordance 
with the provisions of ( 101-47.303-2, 
that property which may be disposed 
of for use as a public airport under the 
Act of 1944. as amended, has been de- 
termined to be surplus. There shall be- 
transmltted with the copy of each 
such notice when sent to the proper 
regional office of the Federal Aviation 
Administration. \ 101-47.303-2(d). a 
copy of the holding agency’s Report of 
Excess Real Property (Standard Form 
118, with accompanying schedules). 

(c) As promptly as possible after re- 
ceipt of the copy of the notice given to 
eligible public agencies and the copy 
of Standard Form 118, the Federal 
Aviation Administration shall Inform 
the disposal agency of the determina- 
tion of the Administrator of the Fed- 
eral Aviation Administration required 
by the provisions of the Act of 1944. as 
amended. The Federal Aviation Ad- 
ministration, thereafter, shall render 
such assistance to any eligible public 
agency known to have a need for the 
property for a public airport as may be 
necessary for such need to be consid- 
ered in the development of a compre- 
hensive and coordinated plan of use 
and procurement for the property. An 
application form and Instructions for 
the preparation of an application shall 
be furnished to the eligible public 
agency by the disposal agency upon 

request. . 

(d) Whenever an eligible public 
agency has submitted a plan of use 
and application to acquire property 
for a public airport, in accordance 
with the provisions of § 101-47.303-2. 
tlie disposal agency shall transmit two 
copies of the plan and two copies of 
the application to the proper regional 
office of the Federal Aviation Admin- 
istration. The Federal Aviation Ad- 
ministration shall promptly submit to 
the disposal agency a recommendation 
for disposal of the property for a 
public airport or shall Inform the dis- 
posal agency that no such recommen- 
dation will be submitted. 

(e) Upon receipt of such recommen- 
dation. the disposal agency may. with 
the approval of the head of the dispos- 
al agency or his designee, convey prop- 
erty recommended by the Federal 
Aviation Administration for disposal 
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for a public airport to the eligible 
public agency, subject to the provi- 
sions of the Surplus Property Act of 
1944. as amended. Approval for avia- 
tion areas shall be based on estab- 
lished FAA guidelines, criteria, and re- 
quirements for such areas. Approval 
for nonaviation revenue-producing 
areas shall be given only for such 
areas as are anticipated to generate 
net proceeds which do not exceed ex- 
pected deficits for operation of the 
aviation area applied for at the air- 
port. 

(f) Any airport property not recom- 
mended by the Federal Aviation Ad- 
ministration for disposal pursuant to 
the provisions of this subsection for 
use as a public airport shall be dis- 
posed of in accordance with other ap- 
plicable provisions of this subpart. 
However, the holding agency shall 
first be notified of the Inability of the 
disposal agency to dispose of the prop- 
erty for use as a public airport and 
shall be allowed 30 days to withdraw 
the property from surplus or to waive 
any future Interest in the property for 
public airport use. 

(g) The Administrator of the Federal 
Aviation Administration has the sole 
responsibility for enforcing compli- 
ance with the terms and conditions of 
disposal, and for the reformation, cor- 
rection. or amendment of any disposal 
instrument and the granting of re- 
leases and for taking any necessary 
action for recapturing such property 
in accordance with the provisions of 
the Act of October 1. 1949, 63 Slat. 
700, and section 1402(c) of the Federal 
Aviation Act of 1958. 72 Stat. 807 (50 
U.S.C. App. 1622a-1622c). 

(h) In the event title to any such 
property is revested In the United 
States by reason of noncompliance 
with the terms and conditions of dis- 
posal, or other cause, the Administra- 
tor of the Federal Aviation Adminis- 
tration shall have accountability for 
the property and shall report the 
property to QSA as excess property in 
accordance with the provisions of 

101-47.202. 

(i) Section 23 of the Airport and 
Airway Development Act of 1970 (Air- 
port Act of 1970) is not applicable to 
the transfer of airports to State and 
local agencies. The transfer of airports 
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to State and local agencies may be 
made only under section 13(g) of the 
Surplus Property Act of 1944 which is 
continued in effect by the Act. Only 
property which the holding agency de- 
.termines cannot be reported excess to 
GSA for disposition under the Act. but 
which, nevertheless, may be made 
available for use by a State or local 
public body for public airport purposes 
without being inconsistent with the 
Federal program of the holding 
agency, may be conveyed under sec- 
tion 23 of the Airport Act of 1970. In 
the latter instance, section 23 may be 
used for the transfer of nonexcess 
land for airport development purposes 
providing that such real property does 
not constitute an entire airport. An 
entire, existing and established airport 
can only be disposed of to a State or 
eligible local government under sec- 
tion 13(g) of the Surplus Property Act 
of 1944. 

[29 FR 16126, Dec. 3, 1964, as amended at 42 
FR 46305. Sept. 15. 1977; 48 FR 1301, Jan. 
12. 1983} 

9 lUI- 17.308-3 Property for use as historic 
monuments. 

(a) Under section 203(k)(3) of the 
act, the disposal agency may, in its dis- 
cretion, convey, without monetary 
consideration, to any State, political 
subdivision, instrumentalities thereof, 
or municipality, surplus real and relat- 
ed personal property for use as a his- 
toric monument for the benefit of the 
public provided the Secretary of the 
Interior has determined that the prop- 
erty is suitable and desirable for such 
use. No property shall be determined 
to be suitable or desirable for use as a 
historic monument except in conform- 
ity with the recommendation of the 
Advisory Board on National Parks, 
Historic Sites, Buildings, and Monu- 
ments. In addition, the disposal 
agency may authorize the use of prop- 
erty conveyed under subsection 
203(k)(3) of the act or the Surplus 
Property Act of 1944, as amended, for 
revenue-producing activities if the Sec- 
retary of the Interior; 

(1) Determines that such activities, 
as described in the applicant's pro- 
posed program of utilization, are corn- 
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patible with the use of the property 
for historic monument purposes; 

(2) Approves the grantee’s plan for 
repair, rehabilitation, restoration, and 
maintenance of the property; 

(3) Approves the grantee’s plan for 
financing the repair, rehabilitation, 
restoration, and maintenance of the 
property. The plan shall not be ap- 
proved unless It provides that all in- 
comes in excess of costs of repair, re- 
habilitation, restoration, maintenance 
and a specified reasonable profit or 
payment that may accrue to a lessor, 
sublessor, or developer in connection 
with the management, operation, or 
development of the property for reve- 
nue producing activities shall be used 
by the grantee, lessor, sublessor, or de- 
veloper, only for public historic preser- 
vation, park, or recreational purposes: 
and 

(4) Examines and approves the 
grantee’s accounting and financial pro- 
cedures for recording and reporting on 
revenue-producing activities. 

(b) The disposal agency shall notify 
State and areawide clearinghouses and 
eligible public agencies, in accordance 
with the provisions of 5 101-47.303-2, 
that property which may be disposed 
of for use as a historic monument has 
been determined to be surplus. A copy 
of the holding agency’s Standard 
Form 118, Report of Excess Real Prop- 
erty. with accompanying schedules 
shall be transmitted with the copy of 
each such notice when It is sent to the 
proper regional office of the Bureau of 
Outdoor Recreation as provided In 
§ 101-47.303-2(d). 

(c) Upon request, the disposal 
agency shall furnish eligible public 
agencies with an application form to 
acquire real property for permanent 
use as a historic monument and advise 
the potential applicant that It should 
consult with the appropriate Bureau 
of Outdoor Recreation Regional 
Office early In the process of develop- 
ing the application. 

(d) Eligible public agencies shall 
submit the original and two copies of 
the completed application to acquire 
real property for use as a historic 
monument In accordance with the pro- 
visions of 5 101-47.303-2 to the appro- 
priate Bureau of Outdoor Recreation 
Regional Office which will forward 


one copy of the application to the ap- 
propriate regional office of the dispos- 
al agency. After consultation with the 
National Park Service, the Bureau of 
Outdoor Recreation shall promptly 
submit to the disposal agency the de- 
termination required of the Secretary 
of the Interior under section 203(k)(3) 
of the act for disposal of the property 
for a historic monument and compati- 
ble revenue-producing activities or 
shall inform the disposal agency that 
no such recommendation will be sub- 
mitted. 

(e) Upon receipt of the determina- 
tion, the disposal agency may with the 
approval of the head of the disposal 
agency or his designee convey to an el- 
igible public agency property deter- 
mined by the Secretary of the Interior 
to be suitable and desirable for use as 
a historic monument for the benefit of 
the public and for compatible revenue- 
producing activities subject to the pro- 
visions of section 203(k)(3) of the Act. 

(f) The Secretary of the Interior has 
the responsibility for enforcing com- 
pliance with the terms and conditions 
of disposals; the reformation, correc- 
tion, or amendment of any disposal in- 
strument; the granting of releases: and 
any action necessary for recapturing 
such property In accordance with the 
provisions of section 203(k)(4) of the 
act. Any such action shall be subject 
to the disapproval of the head of the 
disposal agency. 

(g) The Department of the Interior 
shall notify the appropriate GSA re- 
gional Real Property Division. Public 
Buildings Service, immediately by 
letter when title to such historic prop- 
erty Is to be revested In the United 
States for noncompliance with the 
terms and conditions of disposal or for 
other cause. The notification shall cite 
the legal and administrative actions 
that the Department must take to 
obtain full title and possession of the 
property. In addition. It shall Include 
an adequate description of the proper- 
ty, Including any improvements con- 
structed thereon since the. original 
conveyance to the grantee. Upon re- 
ceipt of a statement from the Depart- 
ment that title to the property has re- 
vested, OSA will assume custody and 
accountability of the property. Howev- 
er, the grantee shall be required to 
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provide proteclion and malnlenance of 
the property until such time as the 
title reverts to the Federal Govern- 
ment, including the period of any 
notice of intent to revert. Such protec- 
tion and maintenance shall, at a mini- 
mum, conform to to the standards pre- 
scribed in S 101>47.4913. 

[40 FR 22257, May 22. 1975, as amended at 
49 FR 44472. Nov. 7, 1984) 

6 101-47.308-4 Property for educational 
and public health purpoaes. 

(a) The head of the disposal agency 
or his designee is authorized, at his 
discretion; (1) To assign to the Secre- 
tary of the Department of Education 
(ED) for disposal under section 
203(k)(l) of the Act such surplus real 
property, including buildings, fixtures, 
and equipment situated thereon, as is 
recommended by the Secretary as 
being needed for school, classroom, or 
other educational use, or (2) to assign 
to the Secretary of Health and Human 
Services (HHS) for disposal under sec- 
tion 203(k)(l) of the Act such surplus 
real property, including buildings, fix- 
tures, and equipment situated thereon, 
as is recommended by the Secretary as 
being needed for use in the protection 
of public health. Including research. 

(b) With respect to real property 
and related personal property which 
may be made available for assignment 
to ED or HHS for disposal under sec- 
tion 203(k)(l) of the Act for education- 
al or public health purposes, the dis- 
posal agency shall notify eligible 
public agencies, in accordance with the 
provisions of ft 101-47.303-2. that such 
property has been determined to be 
surplus. Such notice to eligible public 
agencies shall state that any planning 
for an educational or public health 
use. involved In the development of 
the comprehensive and coordinated 
plan of use and procurement for the 
property, must be coordinated with 
ED or HHS, as appropriate, and that 
an application form for such use of 
the property and instructions for the 
preparation and submission of an ap- 
plication may be obtained from ED or 
HHS. The requirement for educational 
or public health use of the property 
by an eligible public agency will be 
contingent upon the disposal agency's 
approval under <l), below, of a recom- 


mendation for assignment of Federal 
surplus real property received from 
ED or HHS and any subsequent trans- 
fer shall be subject to the disapproval 
of the head of the disposal agency as 
stipulated under section 203(k)(l) (A) 
or <B) of the Act and referenced in 
paragraph (J) of this section. 

(c) With respect to surplus real prop- 
erty and related personal property 
which may be made available for as- 
signment to either Secretary for dis- 
posal under section 203(k)(l) of the 
Act for educational or public health 
purposes to nonprofit institutions 
which have been held exempt from 
taxation under section 601(c)(3) of the 
Internal Revenue Code of 1954 (26 
U.S.C. 501(c)(3)), ED or HHS may 
notify eligible nonprofit institutions, 
in accordance with the provisions of 
i 101-47.303-2(e), that such property 
has been determined to be surplus. 
Any such notice to eligible nonprofit 
institutions shall state that any re- 
quirement for educational or public 
health use of the property should be 
coordinated with the public agency de- 
claring to the disposal agency an 
Intent to develop and submit a com- 
prehensive and coordinated plan of 
use and procurement for the property. 
The requirement for educational or 
public health use of the property by 
an eligible nonprofit institution will be 
contingent upon the disposal agency’s 
approval, under paragraph (i) of this 
section, of an assignment recommen- 
dation received from ED or HHS and 
any subsequent transfer shall be sub- 
ject to the disapproval of the head of 
the disposal agency as stipulated 
under section 203(k)(l) (A) or (B) of 
the Act and referenced In (j) below. 

(d) ED and HHS shall notify the dis- 
posal agency within 20-caiendar days 
after the date of the notice of determi- 
nation of surplus if it has an eligible 
applicant interested in acquiring the 
property. Whenever ED or HHS has 
notified the disposal agency within 
the said 20-calendar day period of a 
potential educational or public health 
requirement for the property, ED or 
HHS shall submit to the disposal 
agency within 25-calendar days after 
the expiration of the 20-calendar day 
period, a recommendation for assign- 
ment of the property, or shall inform 
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the disposal agency, within the 26-cal- 
endar day period, that a recommenda- 
tion will not be made for assignment 
of the property. 

(e) Whenever an eligible public 
agency has submitted a plan of use for 
property for an educational or public 
health rcQulrement. In accordance 
with the provisions of ft 101-47.303-2, 
the disposal agency shall transmit two 
copies of the plan to the regional 
office of ED or HHS as appropriate. 
ED or HHS shall submit to the dispos- 
al agency, within 25-calendar days 
after the date the plan Is transmitted, 
a recommendation for assignment of 
the property to the Secretary of ED or 
HHS, or shall Inform the disposal 
agency, within the 26-calendar day 
period, that a recommendation will 
not be made for assignment of the 
property to ED or HHS as appropri- 
ate. 

(f) Any assignment recommendation 
submitted to the disposal agency by 
ED or HHS shall set forth complete 
Information concerning the education- 
al or public health use. Including; (1) 
Identification of the property, (2) the 
name of the applicant and the size and 
nature of Its program, (3) the specific 
use planned, (4) the Intended public 
benefit allowance, (5) the estimate of 
the value upon which such proposed 
allowance Is based, and, (6) If the acre- 
age or value of the property exceeds 
the standards established by the Sec- 
retary, an explanation therefor. ED or 
HHS shall furnish to the holding 
agency a copy of the recommendation, 
unless the holding agency Is also the 
disposal agency. 

(g) Holding agencies shall cooperate 
to the fullest extent possible with rep- 
resentatives of ED or HHS In their In- 
spection of such property and In fur- 
nishing Information relating thereto. 

(h) In the absence of an assignment 
recommendation from ED or HHS 
submitted pursuant to 9 101-47.308-4 
(d) or (e), and received within the 26- 
calendar day time limit specified 
therein, the disposal agency shall pro- 
ceed with other disposal action. 

(1) If, after considering other uses 
for the property, the disposal agency 
approves the assignment recommenda- 
tion from ED or HHS. It shall assign 
the property by letter or other docu- 


ment to the Secretary of ED or HHS 
as appropriate. If the recommendation 
Is disapproved, the disposal agency 
shall likewise notify the appropriate 
Department. The disposal agency shall 
furnish to the holding agency a copy 
of the assignment, unless the holding 
agency Is also the disposal agency. 

(J) Subsequent to the receipt of the 
disposal agency’s letter of assignment. 
ED or HHS shall furnish to the dispos- 
al agency a Notice of Proposed Trans- 
fer In accordance with section 
203(k)(l) (A) or (B) of the Act. If tlie 
disposal agency has not disapproved 
the proposed transfer within 30-calen- 
dar days of the receipt of the Notice of 
Proposed Transfer. ED or HHS may 
proceed with the transfer, 

(k) ED or HHS shall furnish the 
Notice of Proposed Transfer within 35- 
calendar days after the disposal agen- 
cy’s letter of assignment and shall pre- 
pare the transfer documents and take 
all necessary actions to accomplish the 
transfer within 16-calendar days after 
the expiration of the 30-calendar day 
period provided for the disposal 
agency to consider the notice. ED or 
HHS shall furnish the disposal agency 
two conformed copies of deeds, leases 
or other Instruments conveying the 
property under section 203(k)(l) (A) or 
(B) of the Act and all related docu- 
ments containing restrictions or condi- 
tions regulating the future use, main- 
tenance or transfer of the property. 

(l) ED or HHS, as appropriate, has 
the responsibility for enforcing com- 
pliance with the terms and conditions 
of transfer, for the reformation, cor- 
rection, or amendment of any transfer 
Instrument: for the granting of re- 
leases; and for the taking of any neces- 
sary actions for recapturing such prop- 
erty In accordance with the provisions 
of section 203<k)(4) of the Act. Any 
such action shall be subject to the dis- 
approval of the head of the disposal 
agency. Notice to the head of the dis- 
posal agency by ED or HHS of any 
action proposed to be taken shall Iden- 
tify the property affected, set forth in 
detail the proposed action, and state 
the reasons therefor. 

(m) In each case of repossession 
under a terminated lease or reversion 
of title by reason of noncompliance 
with the terms or conditions of sale or 
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41 CFR Ch. 101 (7-1-90 Edition) 


other cause. ED or HHS shall, at or 
prior to such repossession or reversion 
of title, provide the appropriate QSA 
regional office with an accurate de- 
scription of the real and related per< 
sonal property involved. Standard 
Form 118. Report of Excess Real Prop- 
erty, and the appropriate schedules 
shall be used for this purpose. Upon 
receipt of advice from ED or HHS that 
such property has been repossessed or 
title has reverted. OSA will assume 
custody of and accountability for the 
property. However, the grantee shall 
be required to provide protection and 
maintenance for the property until 
such time as the title reverts to the 
Federal Government, including the 
period of any notice of intent to 
revert. Such protection and mainte- 
nance shall, at a minimum, conform to 
the standards prescribed in S 101- 
47.4013. 

C49 FR 3465, Jan. 27. 1984] 

6 101-47.308-5 Property for use aa shrinea, 
memorials, or for religious purposes. 

<a) Surplus military chapels shall be 
segregated from other buildings, and 
shall be disposed of intact, separate 
and apart from the land, for use off- 
site as shrines, memorials, or for reli- 
gious purposes, except in cases in 
which the chapel is located on surplus 
Government-owned land and the dis- 
posal agency determines that it may 
properly be used in place, in which 
cases a suitable area of land may be 
set aside for such purposes, and sold 
with the chapel. 

(1) Application. Applications for the 
purchase of surplus chapels for use 
off-site or for use In-place shall be so- 
licited by public advertising. All appli- 
cations received in response to adver- 
tising shall be submitted to the Chief 
of Chaplains of the service which had 
Jurisdiction over the property during 
the period of Government use thereof 
for military purposes and shall be dis- 
posed of in accordance with his recom- 
mendation. If no recommendation is 
received from the Chief of Chaplains 
within 30 days from the date of such 
submission, the disposal agency may 
select the purchaser on the basis of 
the needs of the applicants and the 
best Interests of the community to be 
served. If no application is received for 


transfer of the property for shrine, 
memorial, or religious uses, the Chief 
of Chaplains shall be notified accord- 
ingly, and disposal of the property 
shall be held in abeyance for a period 
not to exceed 60 days thereafter to 
afford additional time for the filing of 
applications. If no such application is 
received during the extended period, 
the property may be disposed of for 
uses other than shrine, memorial, or 
religious purposes pursuant to other 
applicable provisions of this subpart. 

(2) Sale price. The sale price of the 
chapel shall be a price equal to its ap- 
praised fair market value in the light 
of conditions imposed relating to its 
future use and the estimated cost of 
removal, where required. The sale 
price of the land shall be a price equal 
to the appraised fair market value of 
the land based upon the highest and 
best use of the land at the time of the 
disposal. 

(3) Conditions o/ transfer. All chap- 
els disposed of pursuant to the author- 
ity of this section shall be transferred 
subject to the condition that during 
the useful life thereof they be main- 
tained and used as shrines, memorials, 
or for •religious purposes and not for 
any commercial, industrial, or other 
secular use; and that in the event a 
transferee fails to maintain and use 
the chapel for such purposes there 
shall become due and payable to the 
Government the difference between 
the appraised fair market value of the 
chapel, as of the date of the transfer, 
without restrictions on its use, and the 
price actually paid. Where the land on 
which the chapel is located is sold 
with the chapel, no conditions or re- 
strictions on the use of the land shall 
be Included in the deed. 

(4) Release of restrictions. The dis- 
posal agency may release the condi- 
tions of transfer without payment of a 
monetary consideration upon a deter- 
mination that the property no longer 
serves the purpose for which it was 
transferred or that such release will 
not prevent accomplishment of the 
purpose for which the property was 
transferred. Such determination shall 
be in writing, shall state the facts and 
circumstances involved, and shall be 
preserved in the files of the disposal 
agency. 
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(b) Notwithstanding the provisions 
of this S 101-47.308-5, a chapel and un> 
derlying land that Is a component unit 
of a larger parcel of surplus real prop* 
erty recommended by the Secretary of 
Health, Education, and Welfare as 
being needed for educational or public 
health purposes, may be included in 
an assignment of such property, when 
so recommended by the Secretary, for 
disposal subject to the condition that 
the instrument of conveyance shall re- 
quire that during the useful life of the 
chapel it shall be maintained and used 
by the grantee as a shrine, memorial, 
or for religious purposes. 

§ 101-47.308-6 Property for hoURlng and 
related faclIitieR. 

(a) Under section 414(a) of the Hous- 
ing and Urban Development Act of 
1969, as amended (40 U.S.C. 484b), the 
disposal agency may, In its discretion, 
transfer (assign) surplus real property 
to the Secretary of Housing and 
Urban Development or to the Secre- 
tary of Agriculture acting through the 
Farmers Home Administration 
(PmHA) at the request of either, for 
sale or lease by the appropriate Secre- 
tary at its fair value for use In the pro- 
vision of housing to be occupied pre- 
dominantly by families or Individuals 
of low or moderate Income and for re- 
lated public commercial or Industrial 
facilities approved by the appropriate 
Secretary. 

(b) Upon receipt of the notice of de- 
termination of surplus (§ 10U47.204- 
1(a)), HUD or PmHA may solicit appli- 
cations from eligible applicants. 

(c) HUD or FmHA shall notify the 
disposal agency within 20 calendar 
days after the date of the notice of de- 
termination of surplus if it Is able to 
interest an eligible applicant in acquir- 
ing the property under section 414(a) 
of the 1989 HUD Act. as amended. 

(d) Both holding and disposal agen- 
cies shall cooperate, to the fullest 
extent possible, with representatives 
of HUD or PmHA in their inspection 
of such property and in furnishing in- 
formation relating thereto. 

(e) HUD or PmHA shall advise the 
disposal agency and request transfer 
of the property for disposition under 
section 414(a) of the 1969 HUD Act. as 
amended, within 25 calendar days 


after the expiration of the 20-calen- 
dar-day period specified in $ 101- 
47.308-6(0. 

(f) Any request submitted by HUD 
or FmHA pursuant to 101-47.308- 
6(e) shall set forth complete informa- 
tion concerning the intended use. in- 
cluding: 

(1) Identification of the property; (2) 
a summary of the background of the 
proposed project. Including a map or 
plat of the property; (3) whether the 
property is to be sold or leased to a 
public body or to an entity other than 
a public body which will use the land 
in connection with the development of 
housing to be occupied predominantly 
by families or individuals of low and 
moderate income, assisted under a 
Federal housing assistance program 
administered by the appropriate Sec- 
retary or under a State or local pro- 
gram found by the appropriate Secre- 
tary to have the same general purpose, 
and related public commercial or in- 
dustrial facilities approved by the ap- 
propriate Secretary: (4) HUD's or 
FmHA’s best estimate of the fair value 
of the property and the price at which 
it will be sold by HUD or FmHA; (5) 
how the property is to be used (l.e., 
single or multifamily housing units, 
the number of housing units proposed, 
types of facilities, and the estimated 
cost of construction): (6) an estimate 
as to the dates construction will be 
started and completed: and (7) what 
reversionary provisions will be includ- 
ed in the deed or the termination pro- 
visions that will be Included in the 
lease. It is suggested that this Informa- 
tion. except for the map or plat of the 
property, be furnished In the body of 
the letter transfer request signed by 
the Secretary of Housing and Urban 
Development or the Secretary of Agri- 
culture or his designee. 

The above data will be used by OSA In 
preparing and submitting a statement 
relative to the proposed transaction to 
the Senate Committee on Governmen- 
tal Affairs and the House Committee 
on Government Operations prior to 
the transfer of the property to HUD 
or FmHA. 

(g) In the absence of a notice under 
paragraph (c) of this section or a re- 
quest under paragraph (e) of this sec- 
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tion, the disposal agency shall proceed 
with the appropriate disposal action. 

(h) If, after considering other uses 
for the property, the disposal agency 
determines that the property should 
be made available to HUD or PmHA 
under section 414(a) of the 1969 HUD 
Act, as amended, it shall transfer the 
property to the appropriate agency 
upon Its request. 

(1) The transferee agency shall bear 
the costs of any out-of-pocket ex- 
penses necessary to accomplish the 
transfer of the property, such as sur- 
veys, fencing, security, etc., of the re- 
maining property or otherwise. In ad- 
dition, the transferee agency shall be 
responsible for any protection and 
maintenance expenses after the prop- 
erty is transferred to the agency. 

(j) The disposal agency. If it ap- 
proves the request, shall transfer the 
property by letter or other document 
to HUD or PmHA for disposal under 
section 414(a) of the 1969 HUD Act, as 
amended. If the request is disap- 
proved, the disposal agency shall so 
notify the appropriate Secretary. The 
disposal agency shall furnish the hold- 
ing agency a copy of the transfer or 
notice of disapproval. 

(k) The transferee agency shall pre- 
pare the disposal document and take 
all other actions necessary to accom- 
plish the disposition of the property 
under section 414(a) of the 1969 HUD 
Act. as amended, within 120 calendar 
days after the date of the transfer of 
the property to the agency. 

(l) If any property conveyed under 
section 414(a) of the 1969 HUD Act, as 
amended, to an entity other than a 
public body is used for any purpose 
other than the purpose for which it 
was sold or leased within a period of 
30 years of the conveyance. It shall 
revert to the United States (or, in the 
case of leased property, the lease shall 
terminate) unless the appropriate Sec- 
retary and the Administrator of Gen- 
eral Services, after the expiration of 
the first 20 years of such period, ap- 
prove the use of the property for such 
other purpose. 

(m) The transferee agency shall fur- 
nish the disposal agency two con- 
formed copies of deeds, leases, or 
other Instruments conveying property 
under section 414(a) of the 1969 HUD 


Act. as amended, and related docu- 
ments containing reservations, restric- 
tions, or conditions regulating the 
future use, maintenance, or transfer of 
the property. 

(n) In each case of reversion of title 
by reason of noncompliance with the 
terms and conditions of sale or other 
cause, HUD or PmHA shall, prior to or 
at the time of such reversion, provide 
GSA with an accurate description of 
the real and related personal property 
Involved. Standard Form 118, Report 
of Excess Real Property, and the ap- 
propriate schedules shall be used for 
this purpose. Upon receipt of advice 
from HUD or PmHA that title has re- 
verted. GSA will assume accountabil- 
ity therefor. 

[47 FR 37176. Aug. 25. 1982) 

9 101-47.308-7 Property for use as public 
park or recreation areas. 

(a) The head of the disposal agency 
or his designee is authorized, in his 
discretion, to assign to the Secretary 
of the Interior for disposal under sec- 
tion 203(k)(2) of the Act for public 
park or recreation purposes, such sur- 
plus real property. Including buildings, 
fixtures, and equipment situated 
thereon, as is recommended by the 
Secretary as being needed for use as a 
public park or recreation area for dis- 
posal by the Secretary to a State, po- 
litical subdivision, instrumentalities 
thereof, or municipality. 

(b) The disposal agency shall notify 
established State and regional or met- 
ropolitan clearinghouses and eligible 
public agencies, in accordance with the 
provisions of i 101-47.303-2, that prop- 
erty which may be disposed of for use 
as a public park or recreation area has 
been determined to be surplus. There 
shall be transmitted with the copy of 
each such notice, when sent to the 
proper field office of the Bureau of 
Outdoor Recreation, a copy of the 
holding agency’s Report of Excess 
Real Property (Standard Form 118, 
with accompanying schedules). 

(c) An application form to acquire 
property for permanent use as a public 
park or recreation area and Instruc- 
tions for the preparation of the appli- 
cation shall be furnished by the De- 
partment of the Interior upon request. 
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(d) The Department of the Interior 
shall notify the disposal agency within 
20 calendar days after the date of the 
notice of determination of surplus if it 
has an eligible applicant interested in 
acquiring the property under section 
203(k)(2)of the Act. 

(e) Holding agencies shall cooperate 
to the fullest extent possible with rep- 
resentatives of the Department of the 
Interior in their inspection of such 
property and In furnishing informa- 
tion relating thereto. 

(f) The Department of the Interior 
shall advise the disposal agency and 
request assignment of the property for 
disposition under section 203(k)(2) of 
the Act, as amended, within 25 calen- 
dar days after the expiration of the 
20-calendar-day period specified in 
paragraph (d) of this section. 

(g) Any recommendation submitted 
by the Department of the Interior 
pursuant to paragraph (f) of this sec- 
tion shall set forth complete informa- 
tion concerning the plans for use of 
the property as a public park or recre- 
ation area, including (1) Identification 
of the property, (2) the name of the 
applicant. (3) the specific use planned, 
and (4) the intended public benefit al- 
lowance. A copy of the application to- 
gether with any other pertinent docu- 
mentation shall be submitted with the 
recommendation. 

(h) In the absence of a notice under 
paragraph (d) of this section or a re- 
quest under paragraph (f) of this sec- 
tion, the disposal agency shall proceed 
with the appropriate disposal action. 

(i) If. aher considering other uses 
for the property, the disposal agency 
approves the assignment recommenda- 
tion from the Department of the Inte- 
rior, it shall assign the property by 
letter or other document to the Secre- 
tary of the Interior. If the recommen- 
dation is disapproved, the disposal 
agency shall likewise notify the Secre- 
tary. The disposal agency shall fur- 
nish to the holding agency a copy of 
the assignment, unless the holding 
agency Is also the disposal agency. 

(J) Subsequent to the receipt of the 
disposal agency’s letter of assignment, 
the Secretary of the Interior shall fur- 
nish to the disposal agency a Notice of 
Proposed Transfer, in accordance with 
section 203(k)(2)(A> of the Act. If the 


disposal agency has not disapproved 
the proposed transfer within 30-calen- 
dar days of the receipt of the Notice of 
Proposed Transfer, the Secretary may 
proceed with the transfer. 

(k) The disposal agency may, where 
appropriate, make the assignment sub- 
ject to the Department of the Interior 
requiring the applicant to bear the 
cost of any out-of-pocket expenses 
necessary to accomplish the transfer 
of the property, such as surveys, fenc- 
ing, security of the remaining proper- 
ty or otherwise. 

(l) In the absence of the notice of 
disapproval by the disposal agency 
upon expiration of the 30-day period, 
or upon earlier advice from the dispos- 
al agency of no objection to the pro- 
posed transfer, the Department of the 
Interior may place the applicant in 
possession of the property as soon as 
practicable in order to minimize the 
Government’s expense of protection 
and maintenance of the property. As 
of the date of assumption of posses- 
sion of the property, or the date of 
conveyance, whichever occurs first, 
the applicant shall assume responsibil- 
ity for care and handling and all risks 
of loss or damage to the property, and 
shall have all obligations and liabil- 
ities of ownership. 

(m) The Department of the Interior 
shall furnish the Notice of Proposed 
Transfer within 35-caIendar days after 
the disposal agency’s letter of assign- 
ment and shall take all necessary ac- 
tions to accomplish the transfer 
within 15-caIendar days after the expi- 
ration of the 30-calendar day period 
provided for the disposal agency to 
consider the notice. 

(n) The deed of conveyance of any 
surplus real property transferred 
under the provision of section 
202(k)(2) of the Act stiall provide that 
ail such property be used and main- 
tained for the purpose for which it 
was conveyed In perpetuity, and that 
in the event that such property ceases 
to be used or maintained for such pur- 
pose during such period, all or any 
portion of such property shall in its 
then existing condition, at the option 
of the United States, revert to the 
United States and may contain such 
additional terms, reservations, restric- 
tions. and conditions as may be deter- 
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mined by the Secretary of the Interior 
to be necessary to safeguard the inter- 
est of the United States. 

(0) The Department of the Interior 
shall furnish the disposal agency two 
conformed copies of deeds, leases, or 
other Instruments conveying property 
under section 203(k)(2) of the Act and 
related documents containing reserva- 
tions. restrictions, or conditions regu- 
lating the future use, maintenance or 
transfer of the property. 

(p) The Secretary of the Interior has 
the responsibility for enforcing com- 
pliance with the terms and conditions 
of transfer: the reformation, correc- 
tion. or amendment of any transfer in- 
strument; the granting of releases; and 
any necessary actions for recapturing 
such property in accordance with the 
provisions of section 202(k)(4) of the 
Act. Any such action shall be subject 
to the disapproval of the head of the 
disposal agency. Notice to the head of 
the disposal agency by the Secretary 
of any action proposed to be taken 
shall identify the property affected, 
set forth In detail the proposed action, 
and state the reasons therefor. 

(q) The Department of the Interior 
shall notify the appropriate GSA re- 
gional office immediately by letter 
when title to property transferred for 
use as a public park or recreation area 
is to be revested in the United States 
for noncompliance with the terms or 
conditions of disposal or for other 
cause. The notification shall cite the 
legal and administrative actions that 
the Department must take to obtain 
full title and possession of the proper- 
ty. In addition, It shall Include an ade- 
quate description of the property, in- 
cluding any Improvements constructed 
thereon since the original conveyance 
to the grantee. Upon receipt of a state- 
ment from the Department that title 
to the property has revested, OSA will 
assume custody of and accountability 
for the property. However, the grantee 
shall be required to provide protection 
and maintenance for the property 
until such time as the title reverte to 
the Federal Government, Including 
the period of any notice of intent to 
revert. Such protection and mainte- 
nance shall, at a minimum, conform to 
the standards prescribed in 5 101- 
47.4913. 


(36 FK 9776, May 28. 1971, as amended at 49 
VH 3467, Jan. 27. 19841 

§ 101-47.308-8 Property for displaced per- 
sons. 

(a) Pursuant to section 218 of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, the disposal agency is author- 
ized to transfer surplus real property 
to a State agency, as hereinafter pro- 
vided, for the purpose of providing re- 
placement housing under title II of 
this Act for persons who are to be dis- 
placed by Federal or federally assisted 
projects. 

(b) Upon receipt of the notice of sur- 
plus determination <5 101-47. 204-l(a)), 
any Federal agency having a require- 
ment for such property for housing 
for displaced persons may solicit appli- 
cations from eligible State agencies. 

(c) Federal agencies shall notify the 
disposal agency within 20 calendar 
days after the date of the notice of de- 
termination of surplus if it is able to 
Interest an eligible State agency in ac- 
quiring the property under section 
218. 

(d) Both holding and disposal agen- 
cies shall cooperate, to the fullest 
extent possible, with Federal and 
State agency representatives in their 
inspection of such property and in fur- 
nishing information relating thereto. 

(e) The interested Federal agency 
shall advise the disposal agency and 
request transfer of the property to the 
selected State agency under section 
218 within 25 calendar days after the 
expiration of the 20-calendar-day 
period specified in S 101-47.308-8(c). 

(f) Any request submitted by a Fed- 
eral agency pursuant to ( 101-47.308- 
8(e) shall be in the form of a letter ad- 
dressed to the appropriate GSA re- 
gional office and shall set forth the 
following information: 

(1) Identification of the property by 
name, location, and control number; 

(2) a request that the property be 
transferred to a specific State agency 
including the name and address and a 
copy of the State agency’s application 
or proposal; (3) a certification by the 
appropriate Federal agency official 
that the property is required for hous- 
ing for displaced persons pursuant to 
section 218, that all other options au- 
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thorized under title II of the Act have 
been explored and replacement hous- 
ing cannot be found or made available 
through those channels, and that the 
Federal or federally assisted project 
cannot be accomplished unless the 
property is made available for replace- 
ment housing; (4) any special terms 
and conditions that the Federal 
agency desires to include in convey- 
ance instruments to insure that the 
property is used for the intended pur- 
pose; (5) identification by name and 
proposed location of the Federal or 
federally assisted project which is cre- 
ating the requirement; (6) purpose of 
the project; (7) citation of enabling 
legislation or authorization for the 
project when appropriate; (8) a de- 
tailed outline of steps taken to obtain 
replacement housing for displaced per- 
sons as authorized under title II of the 
Act; and (9) arrangements that have 
been made to construct replacement 
housing on the surplus property and 
to insure that displaced persons will be 
provided housing In the development. 

(g) In the absence of a notice under 
§ 101-47.308-8(c) or a request under 
§ 101-47.308-8(e), the disposal agency 
shall proceed with the appropriate dis- 
posal action. 

(h) If, after considering other uses 
for the property, the disposal agency 
determines that the property should 
be made available for replacement 
housing under section 218, it shall 
transfer the property to the designat- 
ed State agency on such terms and 
conditions as will protect the Interest 
of the United States, including the 
payment or the agreement to pay to 
the United States all amounts received 
by the State agency from any sale, 
lease, or other disposition of the prop- 
erty for such housing. The sale, lease, 
or other disposition of the property by 
the State agency shall be at the fair 
market value as approved by the dis- 
posal agency, unless a compelling Jus- 
tification is offered for disposal of the 
property at less than fair market 
value, in which event the disposal may 
be made at such other value as is ap- 
proved by the disposal agency. 

(I) The State agency shall bear Uic 
costs of any out-of-pocket expenses 
necessary to accomplish the transfer 
of the property, such as costs of sur- 


veys, fencing, or security of the re- 
maining property. 

(J) The disposal agency, if it ap- 
proves the request, shall transfer the 
property to the designated State 
agency. If the request is disapproved, 
the disposal agency shall notify the 
Federal agency requesting the trans- 
fer. The disposal agency shall furnish 
the holding agency a copy of the 
transfer or notice of disapproval, and 
the Federal agency requesting the 
transfer a copy of the transfer when 
appropriate. 

136 FR 11439, June 12. 1971] 

S I01-47.308-9 Property for correctional 
facility use. 

(a) Under section 203(p)(l) of the 
Act, the head of the disposal agency or 
designee may. in his/her discretion, 
convey, without monetary consider- 
ation, to any State, or to those govern- 
mental bodies named therein, or to 
any political subdivision or Instrumen- 
tality thereof, surplus real and related 
personal property for correctional fa- 
cility use, provided the Attorney Gen- 
eral has determined that the property 
is required for correctional facility use 
and has approved an appropriate pro- 
gram or project for the care or reha- 
bilitation of criminal offenders. 

(b) The disposal agency shall pro- 
vide prompt notification to the Office 
of Justice Programs (OJP), Depart- 
ment of Justice (DOJ) of the availabil- 
ity of surplus properties. Included In 
the notification to OJP will be a copy 
of the holding agency’s Standard 
Form 118, Report of Excess Real Prop- 
erty. with accompanying schedules. 

(c) With respect to real property and 
related personal property which may 
be made available for disposal under 
section 203(p)(l) of the Act for correc- 
tional facility purposes. OJP shall 
convey notices of availability of prop- 
erties to the appropriate State and 
local public agencies. Such notice shall 
state that any planning for correction- 
al facility use involved in the .develop- 
ment of a comprehensive and coordi- 
nated plan of use and procurement for 
the property must be coordinated and 
approved by the OJP and that an ap- 
plication form for such use of the 
property and instructions for the prep- 
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aration and submission of an applica- 
tion may be obtained from OJP. The 
requirement for correctional facility 
use of the property by an eligible 
public agency will be contingent upon 
the disposal agency’s approval under 
paragraph (g) of this section of a de- 
termination by DOJ that identifies 
surplus property required for correc- 
tional facility use under an appropri- 
ate program or project for the care of 
rehabilitation of criminal offenders. 

(d) OJP shall notify the disposal 
agency within 20 calendar days after 
the date of the notice of determina- 
tion of surplus if there Is an eligible 
applicant interested in acquiring the 
property. Whenever OJP has notified 
the disposal agency within the said 20 
calendar-day period of a potential cor- 
rectional facility requirement for the 
property, OJP shall submit to the dis- 
posal agency within 25 calendar days 
after the expiration of the 20 calen- 
dar-day period, a determination Indi- 
cating a requirement for the property 
and approving an appropriate program 
or project for the care or rehabilita- 
tion of criminal offenders, or shall 
inform the disposal agency, within the 
25 calendar-day period, that the prop- 
erty will not be required for correc- 
tional facility use. 

(e) Any determination submitted to 
the disposal agency by DOJ shall set 
forth complete information concern- 
ing the correctional facility use, in- 
cluding: 

(1) Identification of the property. 

(2) Certification that the property Is 
required for correctional facility use, 

(3) A copy of the approved applica- 
tion which defines the proposed plan 
of use, and 

(4) The environmental impact of the 
proposed correctional facility. 

(f) Both holding and disposal agen- 
cies shall cooperate to the fullest 
extent possible with Federal and State 
agency representatives In their inspec- 
tion of such property and in furnish- 
ing information relating thereto. 

<g) If, after considering other uses 
for the property, the disposal agency 
approves the determination by DOJ, it 
shall convey the property to the ap- 
propriate grantee.- If the determina- 
tion is disapproved, or in the absence 
of a determination from DOJ submit- 


ted pursuant to 5 l01-47.308-9(d), and 
received within the 25 calendar-day 
time limit specified therein, the dis- 
posal agency shall proceed with other 
disposal action. The disposal agency 
shall notify OJP 10 days prior to any 
announcement of a determination to 
either approve or disapprove an appli- 
cation for correctional purposes and 
shall furnish to OJP a copy of the con- 
veyance documents. 

(h) The deed of conveyance of any 
surplus real property transferred 
under the provisions of section 
203(p)(l) of the Act shall provide that 
all such property be used and main- 
tained for the purpose for which it 
was conveyed in perpetuity and that in 
the event such property ceases to be 
used or maintained for such purpose 
during such period, all or any portion 
of such property shall in its then ex- 
isting condition, at the option of the 
United States, revert to the United 
States and may contain such addition- 
al terms, reservations, restrictions, and 
conditions as may be determined by 
the Administrator of General Services 
to be necessary to safeguard the inter- 
est of the United States. 

(i) The Administrator of General 
Services has the responsibility for en- 
forcing compliance with the terms and 
conditions of disposals; the reforma- 
tion, correction, or amendment of any 
disposal instrument; the granting of 
releases; and any action necessary for 
recapturing such property In accord- 
ance with the provisions of section 
203(p)(3) of the Act. 

(j) The OJP will notify GSA upon 
discovery of any information indicat- 
ing a change In use and. upon request, 
make a redetermination of continued 
appropriateness of the use of a trans- 
ferred property. 

(k) In each case of repossession 
under a reversion of title by reason of 
noncompliance with the terms of the 
conveyance documents, GSA will 
assume custody of and accountability 
for the property. However, the grantee 
shall be required to provide protection 
and maintenance for the property 
until such time as the title reverts to 
the Federal Government, including 
the period of any notice of Intent to 
revert. Such protection and mainte- 
nance shall, at a minimum, conform to 
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the standards prescribed In § 101- 
47.4913. 

[52 FR 9832. Mar. 27, 1987J 

§ 101-47.309 DispORsI of leases, permits, li- 
censes, and similar instruments. 

The disposal agency may. subject to 
such reservations, restrictions, and 
conditions, If any, as the disposal 
agency deems necessary properly to 
protect the Interests of the United 
States against liability under a lease, 
permit, license, or similar Instrument: 

(a) Dispose of the lease or other In- 
strument subject to assumption by the 
transferee of the obligations in the 
lease or other Instrument unless a 
transfer is prohibited by the terms of 
the lease or other instrument; or 

(b) Terminate the lease or other in- 
strument by notice or negotiated 
agreement; and 

(c) Dispose of any surplus Govern- 
ment-owned Improvements located on 
the premises in the following order by 
any one or more of the following 
methods: 

(1) By disposition of all or a portion 
thereof to the transferee of the lease 
or other instrument (not applicable 
when the lease or other instrument is 
terminated); 

(2) By disposition to the owner of 
the premises or grantor of a sublease, 
as the case may be, (1) in full satisfac- 
tion of a contractual obligation of the 
Government to restore the premises, 
or <ii) in satisfaction of a contractual 
obligation of the Government to re- 
store the premises plus the payment 
of a money consideration to the Gov- 
ernment by the owner or grantor, as 
the case may be, that is fair and rea- 
sonable under the circumstances, or 
(lii) in satisfaction of a contractual ob- 
ligation of the Government to restore 
the premises plus the payment by the 
Government to the owner or grantor, 
as the case may be, of a money consid- 
eration that is fair and reasonable 
under the circumstances; or 

(3) By disposition for removal from 
the premises. 

Provided, That any negotiated dispos- 
als shall be subject to the applicable 
provisions of §S 101-47.304-9 and 101- 
47.30-12. The cancellation of the Gov- 
ernment’s restoration obligations In 


return for the conveyance of the Gov- 
ernment-owned Improvements to the 
lessor is considered a settlement of a 
contractual obligation rather than a 
disposal of surplus real property and, 
therefore, is not subject to the provi- 
sions of IS 101-47.304-9 and 101- 
47,304-12. 

[29 FR 16126, Dec. 3, 1964. as amended at 31 
FR 16780, Dec. 31. 19661 

8 101^7.310 Disposal of structures and 
improvements on (Jovernment-owned 
land. 

In the case of Government-owned 
land, the disposal agency may dispose 
of structures and Improvements with 
the land or separately from the land: 
Provided, That prefabricated movable 
structures such as Butler-type storage 
warehouses, and quonset huts, and 
housetrailers (with or without under 
carriages) reported to GSA with the 
land on which they are located, may, 
in the discretion of GSA. be designat- 
ed for disposal as personal property 
for off-site use. 

8101-47.311 Dinpofial of rcRldual pernonnl 
property. 

(a) Any related personal property re- 
ported to GSA on Standard Form 1 18 
which is not disposed of by GSA as re- 
lated to the real property, shall be des- 
ignated by GSA for disposal as person- 
al property. 

(b) Any related personal property 
which Is not disposed of by the hold- 
ing agency, pursuant to the authority 
contained In 9 101-47.302. or authority 
otherwise delegated by the Adminis- 
trator of General Services as related 
to the real property, shall be disposed 
of under the applicable provisions of 
Part 101-45. 

8 101-47.312 Non-Fcderal interim use of 
property. 

(a) A lease or permit may be granted 
by the holding agency with the ap- 
proval of the disposal agency, for non- 
Fedcral Interim use of surplus proper- 
ty; Provided, That such .lease or 
permit shall be for a period not ex- 
ceeding I year and shall be made revo- 
cable on not to exceed 30 days’ notice 
by the disposal agency: And provided 
further. That the use and occupancy 
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will not interfere wlth» delay, or retard 
the disposal of the property. In such 
cases, an immediate right of entry to 
such property may be granted pending 
execution of the formal lease or 
permit. The lease or permit shall be 
for a money consideration and shall be 
on such other terms and conditions as 
are deemed appropriate to properly 
protect the interest of the United 
States. Any negotiated lease or permit 
under this section shall be subject to 
the applicable provisions of Sfi 101- 
47.304-9 and 101-47.304-12. except 
that no explanatory statement to the 
appropriate conunlttees of the Con- 
gress need to be prepared with respect 
to a negotiated lease or permit provid- 
ing for an annual net rental of 
$100,000 or less, and termination by 
either part on 30 days' notice. 

(b) (Reserved! 

(64 FR 41245. Oct. 6. 19891 

6 101-47.313 Easements. 

8 101-47.313-1 Disposal of easements to 
owner of servient estate. 

The disposal agency may dispose of 
an easement to the owner of the land 
which is subject to the easement when 
the continued use, occupancy, or con- 
trol of the easement Is not needed for 
the operation, production, use, or 
maintenance of property owned or 
controlled by the Government. A de- 
termination shall be made by the dis- 
posal agency as to whether the dispos- 
al shall be with or without consider- 
ation to the Government on the basis 
of all the circumstances and factors in- 
volved and with due regard to the ac- 
quisition cost of the easement to the 
Government. The extent of such con- 
sideration shall be regarded as the ap- 
praised fair market value of the ease- 
ment. The disposal agency shall docu- 
ment the circumstances and factors 
leading to such determination and 
retain such documentation in its files. 

6101-47.313-2 Grants of easements In or 
over Government property. 

The disposal agency may grant ease- 
ments In or over real property on ap- 
propriate terms and conditions: Pro- 
vided, That where the disposal agency 
determines that the granting of such 
easement decreases the value of the 


property, the granting of the ease- 
ment shall be for a consideration not 
less than the amount by which the 
fair market value of the property Is 
decreased. 

8 101-47.314 Compliance. 

8 101-47.314-1 General. 

Subject to the provisions of § 101- 
47.314-2(a), requiring referral of crimi- 
nal matters to the Department of Jus- 
tice, each disposal agency shall per- 
form such investigatory functions as 
are necessary to Insure compliance 
with the provisions of the Act and 
with the regulations, orders, direc- 
tives, and policy statements of the Ad- 
ministrator of General Services. 

6 101-47.314-2 Extent of Investigations. 

(a) Referral to other Government 
agencies. All information indicating 
violations by any person of Federal 
criminal statutes, or violations of sec- 
tion 209 of the Act, including but not 
limited to fraud against the Govern- 
ment, mall fraud, bribery, attempted 
bribery, or criminal collusion, shall be 
referred Immediately to the Depart- 
ment of Justice for further investiga- 
tion and disposition. Each disposal 
agency shall make available to the De- 
partment of Justice, or to such other 
governmental investigating agency to 
which the matter may be referred by 
the Department of Justice, all perti- 
nent information and evidence con- 
cerning the Indicated violations; shall 
desist from further investigation of 
the criminal aspects of such matters 
except upon the request of the De- 
partment of Justice: and shall cooper- 
ate fully with the agency assuming 
final jurisdiction in establishing proof 
of criminal violations. After making 
the necessary referral to the Depart- 
ment of Justice, inquiries conducted 
by disposal agency compliance organi- 
zations shall be limited to obtaining 
information for administrative pur- 
poses. Where irregularities reported or 
discovered Involve wrongdoing on the 
part of Individuals holding positions in 
Government agencies other than the 
agency initiating the investigation, the 
case shall be reported immediately to 
the Administrator of General Services 
for an examination In the premises. 
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(b) Compliance reports. A written 
report shall be made of all compliance 
investigations conducted by each 
agency compliance organization. Each 
disposal agency shall maintain central- 
ized files of all such reports at its re- 
spective departmental offices. Until 
otherwise directed by the Administra- 
tor of General Services, there shall be 
transmitted promptly to the Adminis- 
trator of General Services one copy of 
any such report which contains infor- 
mation indicating criminality on the 
part of any person or indicating non- 
compliance with the Act or with the 
regulations, orders, directives and 
policy statements of the Administrator 
of General Services. In transmitting 
such reports to the Administrator of 
General Services, the agency shall set 
forth the action taken or contemplat- 
ed by the agency to correct the Im- 
proper conditions established by the 
investigation. Where any matter is re- 
ferred to the Department of Justice, a 
copy of the letter of referral shall be 
transmitted to the Administrator of 
General Services. 

Subpart 101-47.4 — Management of 
Exceti and Surplus Real Property 

8 101-47.400 Scope of nubparl. 

This subpart prescribes the policies 
and methods governing the physical 
care, handling, protection, and mainte- 
nance of excess real property and sur- 
plus real property, including related 
personal property, within the States 
of the Union, the District of Columbia, 
the Commonwealth of Puerto Rico, 
American Samoa. Guam, the Trust 
Territory of the Pacific Islands, and 
the Virgin Islands. 

147 FR 4522, Feb. 1, 1982) 

8 101-47.401 (jenernl provlnlonR of Rub- 
part. 

8 101-47.401-1 Policy. 

It is the policy of the Administrator 
of General Services: 

(a) That the management of excess 
real property and surplus real proper- 
ty, including related personal proper- 
ty, shall provide only those minimum 
services necessary to preserve the Gov- 


ernment's interest therein, realizable 
value of the property considered. 

(b) To place excess real property and 
surplus real property In productive use 
through interim utilization: Provided, 
That such temporary use and occu- 
pancy will not Interfere with, delay, or 
retard its transfer to a Federal agency 
or disposal. 

(c) That excess and surplus real 
property which is dangerous to the 
public health or safety shall be de- 
stroyed or rendered innocuous. 

8 101-47.401-2 DennItionR. 

As used in this subpart, the follow- 
ing terms shall have the meanings set 
forth below: 

(a) Maintenance. The upkeep of 
property only to the extent necessary 
to offset serious deterioration; also 
such operation of utilities, Including 
water supply and sewerage systems, 
heating, plumbing, and air-condition- 
ing equipment, as may be necessary 
for fire protection, the needs of inter- 
im tenants, and personnel employed at 
the site, and the requirements for pre- 
serving certain types of equipment. 

(b) Repairs. Those additions or 
changes that are necessary for the 
protection and maintenance of proper- 
ty to deter or prevent excessive or 
rapid deterioration or obsolescence, 
and to restore property damaged by 
storm, flood, fire, accident, or earth- 
quake. 

8 101-47.401-.3 Tbxpr and other obllgn- 

tlOHR. 

Payments of taxes or payments In 
lieu of taxes (in the event of the enact- 
ment hereafter of legislation by Con- 
gress authorizing such payments upon 
Government-owned property which is 
not legally assessable), rents, and in- 
surance premiums and other obliga- 
tions pending transfer or disposal 
shall be the responsibility of the hold- 
ing agency. 

9 101-47.401-4 Decontamination. 

The holding agency shall be respon- 
sible for all expense to the Govern- 
ment and for the supervision of decon- 
tamination of excess and surplus real 
property that has been subjected to 
contamination with hazardous materl- 
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als of any sort. Extreme care must be 
exercised In the decontamination, and 
In the management and disposal of 
contaminated property In order to pre- 
vent such properties becoming a 
hazard to the general public. The dis- 
posal agency shall be made cognizant 
of any and all Inherent hazards In- 
volved relative to such property In 
order to protect the general public 
from hazards and to preclude the Gov- 
ernment from any and all liability re- 
sulting from indiscriminate disposal or 
mishandling of contaminated proper- 
ty. 

g 101-47.401-5 ImprovemenU or alter- 
ations. 

Improvements or alterations which 
Involve rehabilitation, reconditioning, 
conversion, completion, additions, and 
replacements In structures, utilities, 
installations, and land betterments, 
may be considered In those cases 
where disposal cannot otherwise be 
made, but no commitment therefor 
shall be entered Into without prior ap- 
proval of GSA. 

§ 101-47.401-6 Interim use and occupancy. 

When a revocable agreement to 
place excess real property or surplus 
real property in productive use has 
been made, the agency executing the 
agreement shall be responsible for the 
servicing thereof. 

g 101-47.402 Protection and maintenance. 
[49 FR 1348, Jan. 11. 1084] 

g 101-47.402-1 Responsibility. 

The holding agency shall retain cus- 
tody and accountability for excess and 
surplus real property Including related 
personal property and shall perform 
the protection and maintenance of 
such property pending Its transfer to 
another Federal agency or Its disposal. 
Guidelines for protection and mainte- 
nance of excess and surplus real prop- 
erty are in g 101-47,4913. The holding 
agency shall be responsible for com- 
plying with the requirements of the 
National Oil and Hazardous Sub- 
stances Pollution Contingency Plan 
and Initiating or cooperating with 
others in the actions prescribed for 


the prevention, containment, or 
remedy of hazardous conditions. 

[49 FR 1348. Jan. 11, 1984] 

g 101-47.402-2 Expense of protection and 
maintenance. 

(a) The holding agency shall be re- 
sponsible for the expense of protection 
and maintenance of such property 
pending transfer or disposal for not 
more than 12 months, plus the period 
to the first day of the succeeding quar- 
ter of the fiscal year after the date 
that the property is available for im- 
mediate disposition. If the holding 
agency requests deferral of the dispos- 
al, continues to occupy the property 
beyond the excess date to the detri- 
ment of orderly disposal, or otherwise 
tkkes actions which result in a delay in 
the disposition, the period for which 
that agency is responsible for such ex- 
penses shall be extended by the period 
of delay. (See g 101-47.202-9.) 

<b) In the event the property is not 
transferred to a Federal agency or dis- 
posed of during the period mentioned 
in paragraph (a) of this section, the 
expense of protection and mainte- 
nance of such property from and after 
the expiration date of said period shall 
be either paid or reimbursed to the 
holding agency, subject to the limita- 
tions herein, which payment or reim- 
bursement shall be In the discretion of 
the disposal agency. The maximum 
amount of protection and mainte- 
nance to be paid or reimbursed by the 
disposal agency will be specified in a 
written agreement between the hold- 
ing agency and the disposal agency, 
but such payment or relrnbursement is 
subject to the appropriations by Con- 
gress to the disposal agency of funds 
sufficient to make such payment or re- 
imbursement. In accordance with the 
written agreement, the disposal 
agency and the holding agency will 
sign an obligatlonal document only if 
and when Congress actually appropri- 
ates to the disposal agency, pursuant 
to its request, funds sufficient to pay 
or reimburse the holding agency for 
protection and maintenance expenses, 
as agreed. In the absence of a written 
agreement, the holding agency shall 
be responsible for all expenses of pro- 
tection and maintenance, without any 
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right of contribution or reimburse* 
ment from the disposal agency. 

[49 FR 1346. Jan. 11. 1984) 

§ 10N47.403 Assifllance in dlRpoRltion. 

The holding agency is expected to 
cooperate with the disposal agency In 
showing the property to prospective 
transferees or purchasers. Unless ex- 
traordinary expenses are incurred In 
showing the property, the holding 
agency shall absorb the entire cost of 
such actions. (See § 101-47.304-5.) 

[36 FR 3894, Mar. 2. 1971) 

Subparf 101-47.5 — Abandonment, 

Destruction, or Donation to Public 
Bodies 

§ 101-47.500 Scope of Rubpart. 

(a) This subpart prescribes the poli- 
cies and methods governing the aban- 
donment. destruction, or donation to 
the public bodies by Federal agencies 
of real property located within the 
States of the Union, the District of 
Columbia, the Commonwealth of 
Puerto Rico. American Samoa. Guam, 
the Trust Territory of the Pacific Is- 
lands, and the Virgin Islands. 

(b) The subpart does not apply to 
surplus property assigned for disposal 
to educational or public health institu- 
tions pursuant to section 20300 of the 
Act. 

[29 PR 16126, Dec. 3, 1964. as amended at 47 
FR 4522, Feb. 1, 1982) 

§ 101-47.501 General provialonR of sub- 
part. 

§ 101-47.501-1 DefinitionR. 

(a) "No conrunerclal value" means 
real property. Including related per- 
sonal property, which has no reasona- 
ble prospect of being disposed of at a 
consideration. 

(b) "Public body" means any State 
of the United States, the District of 
Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, or any 
political subdivision, agency, or instru- 
mentality of the foregoing. 

6 101-47.601-2 Authority for disposal. 

Subject to the restrictions In S 101- 
47.502 and 5 101-47.603, any Federal 


agency having control of real property 
which has no commercial value or of 
which the estimated cost of continued 
care and handling would exceed the 
estimated proceeds from Its sale, is au- 
thorized: 

(a) To abandon or destroy Govern- 
ment-owned improvements and related 
personal property located on privately 
owned land. 

(b) To destroy Government-owned 
improvements and related personal 
property located on Government- 
owned land. Abandonment of such 
property is not authorized. 

(c) To donate to public bodies any 
real property (land and/or improve- 
ments and related personal property), 
or interests therein, owned by the 
Government. 

fi 101-^17.501-3 Dangerous property. 

No property which is dangerous to 
public health or safety shall be aban- 
doned, destroyed, or donated to public 
bodies pursuant to this subpart with- 
out first rendering such property In- 
nocuous or providing adequate safe- 
guards therefor. 

§ 101-47.501-4 Findings. 

(a) No property shall be abandoned, 
destroyed, or donated by a Federal 
agency under fi 101-47.501-2. unless a 
duly authorized official of that agency 
finds, In writing, either that (1) such 
property has no commercial value, or 
(2) the estimated cost of its continued 
care and handling would exceed the 
estimated proceeds from its sale. Such 
finding shall not be made by any offi- 
cial directly accountable for the prop- 
erty covered thereby. 

(b) Whenever all the property pro- 
posed to be disposed of hereunder by a 
Federal agency at any one location at 
any one time had an original cost (esti- 
mated if not known) of more than 
$1,000, findings made under fi 101- 
47.501-4(a). shall be approved by a re- 
viewing authority before any such dis- 
posal. 

§ 101-47.602 Donations to public bodies. 

§ 101-47.502-1 Cost limitations. 

No improvements on land or related 
personal property having an original 
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cost (estimated If not known) in excess 
of $250,000 and no land, regardless of 
cost, shall be donated to public bodies 
without the prior concurrence of GSA. 
The request for such concurrence 
shall be made to the regional office of 
GSA for the region in which the prop- 
erty Is located. 

6 101-47.502-2 DUpoaal coaU. 

Any public body receiving Improve- 
menU on land or related personal 
property pursuant to this subpart 
shall pay the disposal coats incident to 
the donation, such as dismantling, re- 
moval, and the cleaning up of the 
premises. 

6 101-47.603 Abandonment and dealruc- 
lion. 

§ 101-47.603-1 General. 

(a) No Improvements on land or re- 
lated personal property shall be aban- 
doned or destroyed by a Federal 
agency unless a duly authorized offi- 
cial of that agency finds, in writing, 
that donation of such property in ac- 
cordance with the provisions of this 
subpart is not feasible. This finding 
shall be in addition to the finding pre- 
scribed in S 101-47.501-4, If at any 
time prior to actual abandonment or 
destruction the donation of the prop- 
erty pursuant to this subpart becomes 
feasible, such donation will be accom- 
plished. ^ ^ 

(b) No abandonment or destruction 
shall be made in a manner which is 
detrimental or dangerous to public 
health or safety or which will cause In- 
fringement of the rights of other per- 

^ (c) The concurrence of GSA shall be 
obtained prior to the abandonment or 
destruction of Improvements on land 
or related personal property (1) which 
had an original cost (estimated if not 
known) of more than $50,000, or (2) 
which are of permanent type construc- 
tion, or (3) where their retention 
would enhance the value of the under- 
lying land, if it were to be made avail- 
able for sale or lease. 

§101-47.603-2 Notice of proposed aban- 
donment or destruction. 

Except as provided in S 101-47.503-3, 
Improvements on land or related per- 


sonal property shall not be abana^ued 
or destroyed by a Federal agency until 
after public notice of such proposed 
abandonment or destruction. Such 
notice shall be given in the yea in 
which the property is located, shall 
contain a general description of the 
property to be abandoned or de- 
stroyed, and shall Include an offering 
of the property for sale. A copy of 
such notice shall be given to the re- 
gional office of GSA for the region in 
which the property is located. 

§ 101-47.603-3 Abandonment or destruc- 
tion without notice. 

If (a) the property had an original 
cost (estimated if not known) of not 
more than $1,000; or (b) Its value is so 
low or the cost of its care and han- 
dling so great that its retention in 
order to post public notice is clearly 
not economical; or (c) Immediate aby- 
donment or destruction is required by 
considerations of health, safety, or se- 
curity; or (d) the assigned mission of 
the agency might be Jeopardized by 
the delay, and a finding with respect 
to paragraph (a), (b), (c), or (d) of this 
section, is made in writing by a duly 
authorized official of the Federal 
agency and approved by a reviewing 
authority, abandonment or destruc- 
tion may be made without public 
notice. Such a finding shall be in addi- 
tion to the findings prescribed in 
101-47.501-4 and 101-47,503-l(a). 

SubpaH 101'47.6^Dolagaliont 

§ 101-47.600 Scope of Bubpart 
This subpart sets forth the special 
delegations of authority granted by 
the Administrator of General Services 
to other agencies for the utilization 
and disposal of certain real property 
pursuant to the Act. 

§ 101-47.601 Delegation to Department of 
Defense. 

(a) Authority Is delegated to the Sec- 
retary of Defense to determine that 
excess real property and related per- 
sonal property under the control of 
the Department of Defense having a 
total estimated fair market value, in- 
cluding all the component units of the 
property, of less than $1,000 as deter- 
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mined by the Department of Defense, 
is not required for the needs and re- 
sponsibilities of Federal agencies; and 
thereafter to dispose of said property 
by means deemed advantageous to the 
United States. 

(b) Prior to such determination and 
disposal, the Secretary of Defense 
shall take steps as may be appropriate 
to determine that the property Is not 
required for the needs of any Federal 
agency. 

(c) The authority conferred in this 
§ 101'47.60I shall be exercised in ac- 
cordance with the Act and regulations 
issued pursuant thereto, except that 
the reporting of such property to GSA 
under Subpart 101-47.2 shall not be 
required. 

(d) The authority delegated in this 
§ 101-47.601 may be redelegated to any 
officer or employee of the Department 
of Defense. 

[29 FR 16126. Dec. 3. 1964. as amended at 31 
FR 16780, Dec. 31, 19661 

§ 101-47.602 Delegation to the Department 
of Agriculture. 

(a) Authority is delegated to the Sec- 
retary of Agriculture to determine 
that excess real property and related 
personal property under the control of 
the Department of Agriculture having 
a total estimated fair market value, in- 
cluding all the component units of the 
property, of less than $1,000 as deter- 
mined by the Department of Agricul- 
ture, is not required for the needs and 
responsibilities of Federal agencies: 
and thereafter to dispose of said prop- 
erty by means deemed advantageous 
to the United States. 

<b) Prior to such determination and 
disposal, the Secretary of Agriculture 
shall take steps as may be appropriate 
to determine that the property is not 
required for the needs of any Federal 
agency. 

(c) The authority conferred in this 
S 101-47.602 shall be exercised in ac- 
cordance with the Act and regulations 
issued pursuant thereto, except that 
the reporting of such property to GSA 
under Subpart 101-47.2 shall not be 
required. 

(d) The authority delegated In this 
§ 101-47.602 may be redelegated to any 
officer or employee of the Department 
of Agriculture. 


(29 FR 16126, Dec. 3. 1964. as amended at 31 
FR 16780. Dec. 31. 1966] 

6 101-47.603 Delegatlonii lo the Secretary 
of the Interior. 

(a) Authority is delegated to the Sec- 
retary of the Interior to maintain cus- 
tody smd control of an accountability 
for those mineral resources which may 
be designated from time to time by the 
Administrator or his designee and 
which underlie Federal property cur- 
rently utilized or excess or surplus to 
the Government’s needs. Authority Is 
also delegated to the Secretary to dis- 
pose of such mineral resources by 
lease and to administer any leases 
which are made. 

(1) The Secretary may redelegate 
this authority to any officer, official, 
or employee of the Department of the 
Interior. 

(2) Under this authority, the Secre- 
tary of the Interior, as head of the 
holding agency is responsible for the 
following: (i) Maintaining proper in- 
ventory records, and (ID monitoring 
the minerals as necessary to ensure 
that no unauthorized mining or re- 
moval of the minerals occurs. 

(3) Under this authority, the Secre- 
tary of the Interior, as head of the dis- 
posal agency. Is responsible for the fol- 
lowing: (i) Securing, in accordance 
with fi 101-47.303-4, any appraisals 
deemed necessary by the Secretary: 
(ii) coordinating with all surface land- 
owners, Federal or otherwise, so as not 
to unduly interfere with the surface 
use: (111) ensuring that the lands which 
may be disturbed or damaged are re- 
stored after removal of the mineral de- 
posits Is completed: and (iv) notifying 
the Administrator when the disposal 
of all marketable mineral deposits has 
been completed. 

(4) The Secretary of the Interior, as 
head of the disposal agency. Is respon- 
sible for complying with the applicable 
environmental laws and regulations, 
including (I) the National Environ- 
mental Policy Act of 1969, as amended 
(42 U.S.C. 4321. et aeq.) and the imple- 
menting regulations issued by the 
Council on Environmental Quality (40 
CFR Part 1500): (il) Section 106 of the 
National Historic Preservation Act of 
1966 (16 U.S.C. 470f); and (ill) the 
Coastal Zone Management Act of 1972 
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<16 U.S.C. 1451, et seq.y and the De- 
partment of Commerce implementing 
regulations <15 CPR Parts 923 and 
030). 

(6) The Secretary of the Interior will 
forward promptly to the Administra- 
tor copies of any agreements executed 
under this authority. 

<8) The Secretary of the Interior will 
provide to the Administrator on 
annual accounting of the proceeds re- 
ceived from leases executed under this 
authority. ^ ^ 

<b) Authority is delegated to the 
Secretary of the Interior to determine 
that excess real property and related 
personal property under his control 
having a total estimated fair market 
value. Including all components of the 
property, of less than $1,000 as deter- 
mined by the Secretary, is not re- 
quired for the needs and responsibil- 
ities of Federal agencies; and thereaf- 
ter to dispose of the property by 
means most advantageous to the 
United States. 

(1) Prior to such determination and 
disposal, the Secretary of the Interior 
shall determine that the property is 
not required for the needs of any Fed- 
eral agency. ^ 

<2) The authority conferred in this 
S 101-47.603 <b) shall be exercised in 
accordance with the Act and regula- 
tions issued pursuant thereto, except 
that the reporting of such property to 
GSA under Subpart 101-47.2 shall not 
be required. 

<3) The authority delegated In this 
i 10 1-47. 603(b) may be redelegated to 
any officer or employee of the Depart- 
ment of the Interior. 

[48 FR 60893. Nov. 4, 19831 


9 101-47.604 Delegation to the Department 
of the Interior and the Department of 
Health, Education, and Welfare. 

<a) The Secretary of the Interior 
and the Secretary of Health, Educa- 
tion, and Welfare, are delegated au- 
thority to transfer and to retransfer to 
each other, upon request, any of the 
property of either agency which is 
being used and will continue to be 
used In the administration of any 
functions relating to the Indians. The 
term “property,’* as used In this 6 101- 
47.604, includes real property and such 
personal property as the Secretary 


making the transfer or retransfer de- 
termines to be related personal prop- 
erty. 

<b) This authority shall be exercised 
only in connection with property 
which the Secretary transferring or 
retransferring such property deter- 
mines: 

(1) Comprises a functional unit; 

<2) Is located within the United 
States; and 

<3) Has an acquisition cost of 
$100,000 or less: Provided, however. 
That the transfer or retransfer shall 
not Include property situated in any 
area which Is recognized as an urban 
area or place for the purpose of the 
most recent decennial census. 

<c) No screening of the property as 
required by the regulations In this 
Part 101-47 need be conducted, it 
having been determined that such 
screening among Federal agencies 
would accomplish no useful purpose 
since the property which is subject to 
transfer or retransfer hereunder will 
continue to be used in the administra- 
tion of any functions relating to the 
Indians. 

(d) Any such transfer or retransfer 
of a specific property shall be without 
reimbursement except: 

<1) Where funds programmed and 
appropriated for acquisition of the 
property are available to the Secretary 
requesting the transfer or retransfer, 

%2) Whenever reimbursement at fair 
value is required by Subpart 101-47.2. 

<e) Where funds were not programed 
and appropriated for acquisition of 
the property, the Secretary requesting 
the transfer or retransfer shall so cer- 
tify. Any determination necessary to 
carry out the authority contained In 
this i 101-47.804 which otherwise 
would be required under this part to 
be made by GSA shall be made by the 
Secretary transferring or retransfer- 
ring the property. 

(f) The authority conferred in this 
fi 101-47.604 shall be exercised in ac- 
cordance with such other provisions of 
the regulations of GSA Issued pursu- 
ant to the Act as may be applicable. 

<g) The Secretary of the Interior 
and the Secretary of Health. Educa- 
tion, and Welfare, are authorized to 
redelegate any of the authority con- 
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talned in this S 101-47.604 to any offi- 
cers or employees of their respective 
departments. 

Subpart 101-47.7 — Conditional Gifts 
of Real Property To Further the 
Defense Effort 

§ 101-47.700 Scope of subpart 

This subpart provides for acceptance 
or rejection on behalf of the United 
States of any gift of real property of- 
fered on condition that It be used for a 
particular defense purpose and for 
subsequent disposition of such proper- 
ty (Act of July 27, 1954, (60 U.S.C, 
1151-1156)). 

140 FR 12079, Mar. 17. 19751 

6 101-47.701 Offers and acceptance of con- 
ditional gifts. 

(a) Any agency receiving an offer of 
a conditional gift of real property for 
a particular defense purpose within 
the purview of the Act of July 27, 
1954, shall notify the appropriate re- 
gional office of GSA and shall submit 
a recommendation as to acceptance or 
rejection of the gift. 

(b) Prior to such notification, the re- 
ceiving agency shall acknowledge re- 
ceipt of the offer and advise the donor 
of its referral to the GSA regional 
office, but should not indicate accept- 
ance or rejection of the gift on behalf 
of the United States. A copy of the ac- 
knowledgment shall accompany the 
notification and recommendation to 
the regional office. 

(c) When the gift Is determined to be 
acceptable and It can be accepted and 
used in the form In which offered, it 
will be transferred without reimburse- 
ment to an agency designated by GSA 
for use for the particular purpose for 
which it was donated. 

(d) If the gift is one which GSA de- 
termines may and should be converted 
to money, the funds, after conversion, 
will be deposited with the Treasury 
Department for transfer to an appro- 
priate account which will best effectu- 
ate the Intent of the donor. In accord- 
ance with Treasury Department proce- 
dures. 


§ 101-47.800 

9 101-47.702 ConRultation with agencien. 

Such conditional gifts of real proper- 
ty will be accepted or rejected on 
behalf of the United States or trans- 
ferred to an agency by GSA, only after 
consultation with the Interested agen- 
cies. 

9 101-47.703 Advice of disposition. 

GSA will advise the donor and the 
agencies concerned of the action taken 
with respect to acceptance or rejection 
of the conditional gift and of its final 
disposition. 

6 101-47.704 Acceptance of gifts under 
other laws. 

Nothing in this Subpart 101-47.7 
shall be construed as applicable to the 
acceptance of gifts under the provi- 
sions of other laws. 

Subparf 101-47.8 — Identification of 
Unneeded Federal Real Property 

9 IO1-47.R00 Scope of subpnrt. 

This subpart is designed to imple- 
ment, in part, section 2 of Executive 
Order 12512, which provides, In part, 
that the Administrator of General 
Services shall provide Government- 
wide policy, oversight and guidance 
for Federal real property manage- 
ment. The Administrator of General 
Services shall issue standards, proce- 
dures, and guidelines for the conduct 
of surveys of real property holdings of 
Executive agencies on a continuing 
basis to identify properties which are 
not utilized, are underutilized, or are 
not being put to their optimum use; 
and make reports describing any prop- 
erty or portion thereof which has not 
been reported excess to the require- 
ments of the holding agency and 
which, in the judgment of the Admin- 
istrator, is not utilized, is underuti- 
lized, or is not being put to optimum 
use, and which he recommends should 
be reported as excess property. The 
provisions of this subpart are present- 
ly limited to fee-owned properties and 
supporting leaseholds and leaser inter- 
ests located within the States of the 
United States, the District of Colum- 
bia, the Commonwealth of Puerto 
Rico. American Samoa. Guam, the 
Trust Territory of the Pacific Islands. 
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and the Virgin Islands. The scope of 
this subpart may be enlarged at a later 
date to Include real property In addi- 
tional geographical areas and other In- 
terests In real property. 

t61 FR 193, Jan. 3, 19861 

6 101-47.801 SUndardii. 

Each executive agency shall use the 
following standards In identifying un- 
needed Federal property. 

(a) De/fnfffons— <1) Not utilized, 
•‘Not utilized” means an entire proper- 
ty or portion thereof, with or without 
Improvements, not occupied for cur- 
rent program purposes of the account- 
able executive agency, or occupied in 
caretaker status only. 

(2) Underutilized '‘Underutilized" 
means an entire property or portion 
thereof, with or without Improve- 
ments: 

(i) Which is used only at irregular 
periods or intermittently by the ac- 
countable executive agency for cur- 
rent program purposes of that agency; 
or 

(ii) Which is used for current pro- 
gram purposes that can be satisfied 
with only a portion of the property. 

(3) Not being put to optimum use, 
•'Not being put to optimum use” 
means an entire property or portion 
thereof, with or without improve- 
ments. which: 

(i) Even though utilized for current 
program purposes of the accountable 
executive agency is of such nature or 
value, or la In such a location that It 
could be utilized for a different signifi- 
cantly higher and better purpose; or 

(il) The costs of occupying are sub- 
stantially higher than would be appli- 
cable for other suitable properties 
that could be made available to the ac- 
countable executive agency through 
transfer, purchase, or lease with total 
net savings to the Government after 
consideration of property values as 
well as costs of moving, occupancy, ef- 
ficiency of operations, environmental 
effects, regional planning, and employ- 
ee morale. 

(b) Ouidelines. The following gener- 
al guidelines shall be considered by 
each executive agency in its annual 
review (see 9 101-47.802): 

(1) Is the property being put to Its 
highest and best use? 


(1) Consider such aspects as sur- 
rounding neighborhood, zoning, and 
other environmental factors: 

(Ii) Is present use compatible with 
State, regional, or local development 
plans and programs? 

(iii) Consider whether Federal use of 
the property would be justified if 
rental charge equivalent to commer- 
cial rates were added to the program 
costs for the function it is serving. 

(2) Are operating and maintenance 
costs excessive compared with those of 
other similar facilities? 

(3) Will contemplated program 
changes alter property requirements? 

(4) Is all of the property essential 
for program requirements? 

(5) Will local zoning provide suffi- 
cient protection for necessary buffer 
zones if a portion of the property Is re- 
leased? 

(6) Are buffer zones kept to a mini- 
mum? 

(7) Is the present property inad- 
equate for approved future programs? 

(8) Can net savings to the Nation be 
realized through relocation consider- 
ing property prices or rentals, costs of 
moving, occupancy, and Increase in ef- 
ficiency of operations? 

(9) Have developments on adjoining 
nonfederally owned land or public 
access or road rights-of-way granted 
across the Government-owned land 
rendered the property or any portion 
thereof unsuitable or unnecessary for 
program requirements? 

(10) If Federal employees are housed 
In Government-owned residential 
property, is the local market willing to 
acquire Government-owned housing or 
can It provide the necessary housing 
and other related services that will 
permit the Government-owned hous- 
ing area to be released? (Provide sta- 
tistical data on cost and availability of 
housing on the local market.) 

(11) Can the land be disposed of and 
program requirements satisfied 
through reserving rights and Interests 
to the Government in the property if 
it is released? 

(12) Is a portion of any property 
being retained primarily because the 
present boundaries are marked by the 
existence of fences, hedges, roads, and 
utility systems? 
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(13) Is any land being retained 
merely because It is considered unde- 
sirable property due to topographical 
features or to encumbrances for 
rights-of-way or because it is believed 
to be not disposable? 

(14) Is land being retained merely 
because it is landlocked? 

(16) Is there land or space in Gov- 
ernment-owned buildings that can be 
made available for utilization by 
others within or outside Government 
on a temporary basis? 

[35 FR 5261, Mar. 28, 1970, as amended at 
37 FR 5030, Mar. 9. 1972; 40 FR 12079, Mar. 
17. 19751 

6 101-47.802 Procedures. 

(a) Executive agency annual review. 
Each executive agency shall make an 
annual review of its property holdings. 

(1) In making such annual reviews, 
each executive agency shall use the 
standards set forth in fi 101-47.601 In 
identifying property that is not uti- 
lized, is underutilized, or is not being 
put to its optimum use. 

(2) A written record of the review of 
each individual facility shall be pre- 
pared. The written review record shall 
contain comments relative to each of 
the above guidelines and an overall 
map of the facility showing property 
boundaries, major land uses, improve- 
ments, safety zones, proposed uses, 
and regulations or other authoriza- 
tions that sanction the requirement 
for and usage made of or proposed for 
individual parcels of the property. A 
copy of the review record shall be 
made available to GSA upon request 
or to the GSA survey representative at 
the time of the survey of each individ- 
ual facility. 

(3) Each executive agency shall, as a 
result of its annual review, determine, 
in Its opinion, whether any portion of 
its property is not utilized. Is underuti- 
lized, or is not being put to optimum 
use. With regard to each property, the 
following actions shall be taken: 

(I) When the property or a portion 
thereof Is determined to be not uti- 
lized, the executive agency shall: 

(A) Initiate action to release the 
property: or 

(B) Hold for a foreseeable future 
program use upon determination by 
the head of the executive agency. 


Such determination shall be fully and 
completely documented and the deter- 
mination and documentation kept 
available for GSA review (see 5 101- 
47.802(b)(3)(II)(B)). If property of this 
type which is being held for future use 
can be made available for temporary 
use by others, the executive agency 
shall notify the appropriate regional 
office of GSA before any permit or li- 
cense for use is issued to another Fed- 
eral agency or before any out-lease is 
granted by the executive agency. GSA 
will advise the executive agency 
whether the property should be per- 
mitted to another Federal agency for 
temporary use and will advise the ex- 
ecutive agency the name of the Feder- 
al agency to whom the permit shall be 
granted. 

(il) When the property is determined 
to be underutilized, the executive 
agency shall: 

(A) Limit the existing program to a 
reduced area and Initiate action to re- 
lease the remainder; or 

(B) Shift present use imposed on the 
property to another property so that 
release action may be initiated for the 
property under review. 

(lii) When, based on an Indepth 
study and evaluation, it is determined 
that the property Is not being put to 
Its optimum use. the executive agency 
shall relocate the current program 
whenever a suitable alternate site, nec- 
essary funding, and legislative author- 
ity are available to accomplish that 
purpose. When the site, funding, or 
legislative authority are not available, 
a special report shall be made to the 
appropriate regional office of GSA for 
Its consideration in obtaining possible 
assistance in accomplishing relocation. 

(b) OS A Survey, Pursuant to section 
2 of Executive Order 12512, GSA will 
conduct, on a continuing basis, surveys 
of real property holdings of all Execu- 
tive agencies to identify properties 
which, in the Judgment of the Admin 
istrator of General Services, are not 
utilized, are underutilized, or are not 
being put to their optimum use. 

(1) GSA surveys of the real property 
holdings of executive agencies will be 
conducted by officials of the GSA 
Central Office and/or regional offices 
of GSA for the property within the 
geographical area of eacli region. 
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(1) The head of the field office of the 
agency having accountability for the 
facility will be notified In advance of a 
scheduled OS A survey and furnished 
at that time with copies of these regu* 
lations. 

(ii) The head of that field office 
shall arrange for an appropriate offi- 
cial of the executive agency having 
necessary authority, and who is suffi- 
ciently knowledgeable concerning the 
property and current and future pro- 
gram uses of the property, to be avail- 
able to assist the OSA representative 
in his survey. 

(2) [Reserved] 

(3) To faclliUte the GSA survey, ex- 
ecutive agencies shall: 

(i) Cooperate fully with OSA in its 
conduct of the surveys: and 

(ii) Make available to the GSA 
survey representative records and In- 
formation pertinent to the description 
and to the current and proposed use of 
the property such as: 

(A) Brief description of facilities 
(number of acres, buildings, and sup- 
porting facilities); 

(B) The most recent utilization 
report or analysis made of the proper- 
ty including the written record of the 
annual review made by the agency, 
pursuant to ft 101-47.802(a), together 
with any supporting documents; 

(C) Detail maps which show proper- 
ty boundaries, major land uses, im- 
provements, safety zones, proposed 
uses, and regulations or other authori- 
zations that sanction the usage made 
or proposed for individual parcels or 
the entire property; drawings; and 
layout plans. 

(4) Upon receipt of notification of 
the pending GSA survey, the execu- 
tive agency shall initiate action imme- 
diately to provide the GSA representa- 
tive with an escort into classified or 
sensitive areas or to inform that repre- 
sentative of steps that must be taken 
to obtain necessary special security 
clearances or both. 

(6) Upon completion of the field 
work for the survey: 

(i) The GSA representative will so 
inform the executive agency designat- 
ed pursuant to 101-47.802(b)(l). To 
avoid any possibility of misunder- 
standing or premature publicity, con- 
clusions and recommendations will not 


be discussed with this official. Howev- 
er, survey teams should discuss the 
facts they have obtained with local of- 
ficials at the end of the survey to 
ensure that all information necessary 
to conduct a complete survey is ob- 
tained. The GSA representative will 
evaluate and incorporate the results of 
the field work into a survey report and 
forward the survey report to the GSA 
Central Office. 

(ii) The GSA Central Office will 
notify the head of the Executive 
agency or his designee, in writing, of 
the survey findings and/or recommen- 
dations. A copy of the survey report 
will be enclosed when a recommenda- 
tion is made that some or all of the 
real property should be reported 
excess, and the comments of the Exec- 
utive agency will be requested there- 
on. The Executive agency will be af- 
forded 45 calendar days from the date 
of the notice in which to submit such 
comments. If the case Is resolved, GSA 
Central Office will notify the head of 
the Executive agency or his designee, 
in writing, of the resolution, and the 
case will be completed at such time as 
the agency completes all resolved 
excess and/or disposal actions. The 
agency will be afforded a period of 90 
calendar days from the date of the 
notice to complete such actions. 

(iii) -(lv) [Reserved] 

(V) If the case is not resolved, the 
GSA Central Office will request assist- 
ance of the Executive Office of the 
President to obtain resolution. 

(35 FR 6261, Mar. 28. 1970, as amended at 
36 FR 7216, Apr. 16. 1971; 37 PR 5030, Mar. 
9, 1972: 42 PR 40608, Aug. 11. 1977; 48 PR 
26200, June 6. 1983; 51 PR 104, Jan. 3. 1986] 

Subpartft 101-47.9 — 101-47.48 
[Reserved] 

Subpaii 101-47*49— Illustrations 

8 101-47.4900 Scope of subpart. 

This subpart sets forth certain forms 
and illustrations referred to previously 
in this part. Agency field offices 
should obtain the GSA forms pre- 
scribed in this subpart by submitting 
their future requirements to their 
Washington headquarters office which 
will forward consolidated annual re- 
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Federol Property Monogement Regulations § 101-47.4905 

quiremente to the General Services § 10147.4904 GSA Form 1334, Request for 
Administration <BRAP), Washington, Transfer of Excess Real and Related 

DC 20405. Standard forms should be Personal Property, 
obtained from the nearest GSA supply Illustrations in 810147.4004 

distribution facility. ^ original document 

[40 FR 12080, Mar. 17, 1976) and do not appear in the Pcocral Reqistcr 

or the Code of Federal Regulations. 

8 10147.4901 [Reserved] j 42 pR 40696. Aug. 11. 1977) 

8 10147,4902 Standard Form 118, Report § |0147.4904-1 Instructions for prepara- 
of Excess Real Property. Form 1334, Request for 

810147.4902-1 Standard Form 118a, Transfer of Excess Real and Related 

Buildings, Stnictures. Utilities, and Personal Property. 

Miscellaneous Facilities. Note: The Illustrations In 8 10147.4004-1 

arc filed as part of the original document 
8 101-47.4902-2 Standard Form 118b, appear In the Federal Reoister 

hand. or the Code of Federal Regulations. 

6 101-47.4902-3 SUndard Form 118c, Re- [42 FR 40698 . Aug. 11. 1977) 
lated Personal Property. 

8 101-47.4902-4 Instructions for the prepa- 
ration of Standard Form 118, and At- 
tachments, Standard Forms 118a. 118b, 
and 118c. 

[33 FR 12003, Aug. 23. 1968. as amended at 
36 FR 9022. May 18. 1971) 


8 101-47.4905 Extract of statutes authorizing disposal of surplus real property to public 
agencies. 


[S«e foolnotfl at end of tablol 
Typo of pfoperty ' 

Any eurphis real propo«ly. IncKidfng buMdfn 90 . Ilituros. 
and equipment aHuated tfwoon. ewfueive of (1) min- 
eiala having a coownwcial value eepaiate and apart 
from the surface, and (?> property which the hoWing 
agency has requaslod roknborsemeol of the net pro- 
ceeds of disposilion pursuant to section 204(c) of tf*e 
ad. 

Any surplus real proporty. Including tiulldings. fbrtures. 
and equipment amrated thereon, exclusive of (I) min 
erais havfrtg a commercial value separate and apart 
from the surtDce, «r»d (2) property which the holdirtg 
agency has requested reimbursement of the net pro 
ceods of disposition pursuant to section 204(c) of fhe 
od. 

Any stfplut real property recommended by the Secre 
tary of the Inferior as beirtg rteeded for use as a 
pu^ park or reaeshon area. IndurSng buHrSngs, 
ftxtures, and equipment situated thereort: exclusive of 
(1) mlnerBis; (2) Improvements wHtwut tarxJ; (3) mili- 
twy chapels sub(ed to disposal as a shrkte. memoriat, 
or for religioua puposes under the provisions of 
8 t01-47,3C»-5; and (4) property which the holding 
agertcy has requested reirnburs e ment of the r>el pro- 
ceeds of disposition pursuant to section 204(c) of the 
act 


Statute 

40 u s e, 484(K)(1)|A). Disposals 
lor school, classroom, or other 
educational purposes. 


40 U.S.C 484(k)(1)(B). Disposals 
for public health purposes in- 
eluding research. 


40 U.S.C. 484(k)(2). Drsposals 
for public park or recreation 
areas. 


Eligible public agency 

Slates and Ihek political subdivi- 
sions and InstrumerttaMies, 
and tax - supported e(kx:atiorvit 
Instrtutlorrs; Distrtd of Colum- 
bia: Commorrweatth of Puerto 
Rico; arxj the VkgIn Islands. 

Slates and their poitttcal subdrvi- 
sions and Irtstrumentalities. 
and tax-supported medkral Irv 
stHutions: Distrtd of Columbia; 
Commonwealth of Puerto 
Rico: and the Virgin Islands. 

Any Sute, poSttcai subdMsion 
and InstrumerttaKties thereof, 
or munidpafity, Distrtd of Co- 
lumbia: Corrwnonweafth of 

Puerto Rico: and the Virgin 
Islands. 
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Stalute 


40 use. 4a4(k)(3). OnpoMit 
lor Nsloric monumenU. 


SO U s c. app. 1622(g). Ou>pOfc- 
at» lor pul^ airport purpo&os. 


16 use. 667b-d. Ospoaata tor 
wiidttte coritarvaiioo purpoM* 


23 u s e. 107 and 317. Oapoa- 
ala (or Federal aid and om«r 
highways. 


(See lootnotn al ond ol tatitol 


Typo ol property • 

Any Si^pkia loal and lolatud porsonaJ property. okcIu- 
thfo ol (1) miner ala; (2) improvemonta wtihoui land: 
(3) military chapela subiucl lo diaposal aa a shrine, 
memortal. or lor religioua purposes under Ihe provi- 
sions ol 1 101-47 308-5; and (4) property lor which 
the holding agency has lequesied reimbursemeni ol 
the r>ei proceeds ol disposition purauani lo section 
204(c) ol the act. Belore property may be convoyed 
imdw this statule, Ihe Secretary ol the Interior must 
deienrane that Ihe property is amiable bikI desaable 
lor use as a Nsionc monumeni lor the benefit ol Ihe 
public. No property shall be determined lo be suitable 
or desirable lor use aa a hislonc monumeni except in 
conformity with Ihe recommendation ol the Advisory 
Board on National Paras. Historic Siies. BuOdmga. end 
Monuments estabtohed by section 3 ol the act anti- 
Ited “An Act lor the preservation ol historic American 
sites, budrangs. obiects. and antiqurtios ol national 
•igrshcance, and lor other purposes," approved Aug 
21. 1935 (49 Slat. 666). and only so much ol any 
such property shall bo so determined to be suitable or 
desirable lor such use as is necessary lor Ihe preser- 
vation and proper observation of ita hrstortc loatmes. 
The Admimst/alor ol General Services may aulhorue 
the use ol the property conveyed under this subsec- 
tion for revenue produong aclivitios il Ihe Secretary ol 
the Interior (I) determines tlial such aclivibes are 
compaliblo with use ol the property lor histone mono- 
moni purposes. (2) approves Ihe grantee's plan lor 
repair, rohabilitalion. losioraiion, and mamienance ol 
the property. (3) approves grantee’s plan lor financu^ 
topaits. rehabilation. restoration, and maintenance of 
the property which must provide that mcomes in 
excess ol the costs ol such items shall bo used by 
the gianloe only lor public lustoiic preservation, parV. 
or recreational purposes, and (4) approves Ihe grant- 
ee's accounting and linancial procedures lor recording 
and reporting on revenue producing acliviUos 

Any surplus real or personal property, exclusive ol (I) 
military chapels subject to disposal as a shrine, me- 
morial or lor religious purposes under Ihe provisions 
of ( 101-47.308-5; (2) property subieci lo disposal as 
a historic monumeni site under the provisions ol 
{ 101-47.308-3; (3) property the highesi and the best 
use o( which is determined by the disposal agency to 
be industrial and which shall be ao classified for 
disposal, and (4) property which Ihe holding agency 
has requested reimbursement of the net proceeds ol 
disposition pursuant lo section 204(c) ol ihe aci. 

Any surplus real property (with or without improvements) 
that can be utilized lor wildlife conservation purposes 
other than migralory birds, exclusive of (t) oil. gas. 
and mineral rtghls, and (2) property which ihe holdrng 
agency has requested reimbursemeni ol the net pro- 
ceeds ol disposition pursuant to section 204(c) ol the 
act. 

Any real property or interests therein determined by the 
Secretary of Transportation to be reasonably neces- 
sary lor the right-of-way of a Federal aid or oiher 
highway (including conud ol accesa thereto from 
ad)oinlr>g lands) or as a source of material lor Ihe 

construction or maintenance ol any such highway 

adjacenl to such real property or interest therein, 

exclusive of (1) minerals having a commercial value 

separate and apart from the surface, and (2) property 
which the holding agency has requested lolmbuise- 
meni of Ihe net proceeds ol disposition pursuant lo 
section 204(c) ol the act. 


Eligible pubbe agency 


Any Slate, pobucei subdivision, 
insiiumeniaiilies thereof, or 
municipality; Disihcl ol Colum- 
bia; Comnionwealth ol Puerto 
Rico; and the territones and 
possessions of the United 
Stales. 


Any Stale, political subdivision, 
municipality, or tax -supported 
insuiution; Commonwealth ol 
Puerto Rico; and the Virgin 
Islands. 


The agency of Ihe Slate exercis- 
ing the administration of the 
wildlife resources ol the Stale. 


State wherein the property is sit- 
uated (or such poiiticai subdi- 
vision ol the Stale as its law 
may provide), including the 
Oslnct of Columbia and Com- 
monwealth of Puerto Rico. 
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lS«o footnote at and of tabtol 


Statute 


40 use. 345c. Dtspoeab for 
authorized widening of ptWte 
highway*, streets, or alteys. 


50 u se. app. t622(d). Dispos- 
als of power Iransmissioo 
lines needfuf for or adaptaWe 
to the reqoirefnents of a 
public power project 
40 U.S.e. 484(C)(3)(H). Dispos- 
als by rwgoUallons. 


40 u s e. 122. Transfer to the 
District of eolumbla of jurisdic- 
tion over propertie* within the 
District lor administration and 
maintenance under conditions 
to bo agreed upon. 


Type of property * 


Such Interest In surplus real property as the head of ^ 
(isposal agency detormines will not be adverse to the 
hterests of the UnHed States, exclusive of (1) miner- 
als having a commercial value separate and ap^ 
from the surface. (2) property e<*joct to dhposal f« 
Federal aid and other highways under the provision* 
of 23 U.S.e. 107 and 317, and (3) property which the 
hoMng agency he* requested relmbursefnent of the 
net proce^ of dtaposftion pursuant to sactioo 204(c) 
of the ad ^ , 

Any aurpKis power bansmissioo line and the right-of-way 
acquired lor Ks construction. 


Any surplus real property including related personal 
property. 


Arry surplus real property, except properly which tt^ 
holding agency has requested roimbofsement of the 
net proceeds ol dhposttlon pursuant to section 204(c) 
of the act. 


Eligible pubMc agency 


State or poMca) aubdMsIon of a 
Slate. 


Any State or poWIcal *ub<»vi*lon 
thereof or any State agency 
or IrwtrumontaWy. 


Any State, poHOca) aubdMsion 
thereof. or tax-tupporled 
agency therein; Commorv 
wealth of Puerto Rloo; and the 
Virgin Islands. 

District of Columbia. 


Public Buildicol Swvico. Gen«.l SorHcM AdmWrt^. W«rtiW9t«>. OC 20405. 


In appropriate 


inslarKos, may waive any exdusioo tisled 


[40 FR 22258. May 22, 1976) 


8 101-47.4906 Sample notice to public 
agencies of surplus determination. 

Notice of Surplus Determination- 
Government Property 


(Date) 


(Name of property) 


(Location) 

Notice is hereby given that the 


(Name of property). 


(Location), has been determined to be sur- 
plus Government property. The property 

consiste of acrcB of fee land 

more or less and a casement, to- 

gether 


This property Is surplus property 
available for disposal under the provi- 
sions of the Federal Property and Ad- 
ministrative Services Act of 1949, as 
amended (40 U.S.C. 471 ei $eqA and ap- 
plicable regulations. The applicable 
regulations provide that public agen- 
cies (non-Federal) shall be allowed a 


reasonable period of time to submit a 
formal application for surplus real 
property In which they may be Inter- 
ested. Disposal of this property, or 
portions thereof, may be made to 
public agencies for the public uses 
stated below whenever the Govern- 
ment determines that the property Is 
available for such uses and that dis- 
posal thereof Is authorized by the stat- 
utes cited and applicable regulations: * 


Statute 

Type of dsposel 


Fedefsl aid snd certain otber 
Nghwayt. 

Nugotlatod tale* to pitolic 
bodies for use lor prtolk; 
purposes generaPfy.* 

School, classroom, or other 
•ducatlonal purposes. 

Protection of public hearth, 
inctudtog research. 

Pubtc parti or recreation 
area. 

Historic monument 


40 use 484(V)(1)(A) 

4ll4fVUtl(B) 

W.3.W- 

40 U S C 484(k)(2) 

40 use 4B4(V)(3) 


• List only the statutes (showing type of 
disposal) applicable to disposal to public 
bodies of the property determined to be sur- 
plus. 
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Statuiu 

Typti o( di»po»«l 

souse, app 1622(g) 

PubU: aupon 


* List onty (or properties (uiving eit esbmatod value ot 
$10,000 or more. 


If any public agency desires to ac- 
quire the property under the cited 
statutes, notice thereof in writing 
must be filed with 


(Name of disposal agency). 


(Address, before) 


(Date).* Such notice shall: 

(a) Disclose the contemplated use of 
the property; 

(b) Contain a citation of the applica- 
ble statute or statutes under which 
the public agency desires to procure 
the property; 

(c) Disclose the nature of the inter- 
est if an interest less than fee title to 
the property is contemplated; 

(d) State the length of time required 
to develop and submit a formal appli- 
cation for the property (Where a pay- 
ment to the Government is required 
under the statute, include a statement 
as to whether funds are available and. 
if not, the period required to obtain 
funds); and 

(e) Give the reason for the time re- 
quired; to develop and submit a formal 
application. 

Any planning for a public health use 
of property sought to be acquired sub- 
ject to a public benefit allowance must 
be coordinated with the Department 
of Health and Human Services 


(Address of appropriate office) 

An application form to acquire prop- 
erty for a public health requirement 
and instructions for the preparation 
and submission of an application may 
be obtained from that oHice.’ 

Any planning for an educational use 
of property sought to be acquired sub- 
ject to a public benefit allowance must 


' This date shall be 20 calendar days after 
the date of this notice. 

* Delete this paragraph wherever property 
is not available for transfer for a public 
health use. 


be coordinated with the Department 
of Education. 


(Address of appropriate office) 

An application form to acquire prop- 
erty for an educational use and in- 
structions for the preparation and sub- 
mission of an application may be ob- 
tained from that office.'* 

Any planning for a public park or 
recreation area of property sought to 
be acquired subject to a public benefit 
allowance must be coordinated with 
the Department of the Interior. 


(Address of appropriate office) 

An application form to acquire prop- 
erty for a public park or recreation 
area requirement and instructions for 
the preparation and submission of an 
application may be obtained from that 
office.* 

Application forms or instructions to 
acquire property for all other public 
use requirements may be obtained 
from 


(Name of disposal agency). 


(Address). 

Upon receipt of such written notices, 
the public agency shall be promptly 
informed concerning the period of 
time that will be allowed for submis- 
sion of a formal application. In the ab- 
sence of such written notice, or in the 
event a public use proposal is not ap- 
proved, the regulations issued pursu- 
ant to authority contained in the Fed- 
eral Property and Administrative 
Services Act of 1949 provide for offer- 
ing the property for sale. 

[52 FR 9830, Mar. 27. 1987] 


* Delete this paragraph wherever property 
is not available for transfer for an educa- 
tional use. 

* Delete this paragraph wherever property 
is not available for transfer for a public 
park or recreation area. 
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Federal Property Management Regulation* 


§ 101-47.4906-1 


§ 101-47.4906a Attachment to notice sent 

to zoning authority. 

Federal Property and Administrative 
Services Act or 1949, As Amended 

Title VIII— Urban Land Utilization 
disposal op urban lands 

Sec. 803 

(a) Whenever the Administrator contem- 
plates the disposal for or on behalf of any 
Federal agency of any real property situat- 
ed within an urban area, he shall, prior to 
offering such land for sale, give reasonable 
notice to the head of the governing body of 
the unit of general local govenrment having 
jurisdiction over zoning and land-use regula- 
tion in the geographical area within which 
the land or lands are located In order to 
afford the government the opportunity of 
zoning for the use of such land In accord- 
ance with local comprehensive planning. 

(b) The Administrator, to the greatest 
practicable extent, shall furnish to all pro- 
spective purchasers of such real property, 
full and complete Information concerning: 

(1) Current zoning regulations and pro- 
spective zoning requirements and objectives 
for such property when It Is unzoned: and 

(2) Current availability to such property 
of streets, sidewalks, sewers, water, street 
lights, and other service facilities and pro- 
spective availability of such services If such 
property Is Included In comprehensive plan- 
ning. 

[34 FR 11210, July 3. 19691 

6 101-47.4906b Paragraph to be added to 
letter sent to zoning authority. 

As the head of the governing body 
of the unit of general local govern- 
ment having jurisdiction over zoning 
and land-use regulations in the geo- 
graphical area within which this sur- 
plus property is located, you also may 
be interested in section 803 of the Fed- 
eral Property and Administrative 
Services Act of 1949. as amended, 82 
Stat. 1105, a copy of which is attached 
for ready reference. It is requested 
that the Information contemplated by 
section 803(b) be forwarded this office 
within the same 20-calendar-day 
period prescribed In the attached 
notice of surplus determination for 
the advising of a desire to acquire the 
property. If the property Is unzoned 
and you desire the opportunity to ac- 
complish such zoning in accordance 
with local comprehensive planning 
pursuant to section 803(a), please so 


advise us in writing within the same 
time frame and let us know the time 
you will require for the promulgation 
of such zoning regulations. We will not 
delay sale of the property pending 
such zoning for more than 60 days 
from the date of this notice. However, 
If you will not be able to accomplish 
the desired zoning before the property 
Is placed on sale, we will advise pro- 
spective purchasers of the pending 
zoning In process. 

134 FR 11210. July 3. 19691 

§ 101-47.4906-1 Sample letter for trans- 
mtsBlon of notice of nurplus determina- 
tion. 


(Date) 

Certified Mail— Return Receipt 
Requested 


(Addressee) 

Dear — • 

The former (Name of 

property), — (Location) 

has been determined to be surplus Oovem- 
ment property and available for disposal. 

Included In the attached notice are a de- 
scription of the property and procedural In- 
structions to be followed If any public 
agency desires to submit an application for 
the properly. Pleaise note particularly the 
name and address given for filing written 
notice If any public agency desires to submit 
such an application, the time limitation 
within which written notice must be filed, 
and the required content of such notice. Ad- 
ditional Instructions are provided for the 
submission of comments regarding any In- 
compatibility of the disposal with any 
public agency’s development plans and pro- 
grams. 

In order to ensure that all interested par- 
ties are Informed of the avaUablllty of this 
property, please post the additional copies 
of the attached notice in appropriate con- 
spicuous places.' 

A notice of surplus determination also Is 

being mailed to 

(Other addressees). 

Sincerely, 

Attachment 


•Attach as many copies of the notice as 
may be anticipated will be required for ade- 
quate posting. 
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{34 FR 11211, July 3. 1969, as amended at 35 
FR6487, June 2, 1670) 

fl 101-47.490^2 Sample letter to a itate 
single point of contact 


(Date) 


(Addressee) 

Dear; 

On July 14. 1082, the President 
issued Executive Order 12372, “Inter- 
governmental Review of Federal Pro- 
grams." This Executive order provides 
for State and local government coordi- 
nation and review of certain proposed 
Federal programs and activities, in- 
cluding real property disposal actions 
of the General Services Administra- 
tion. 

Enclosed is a notice of surplus deter- 
mination that has been sent to appro- 
priate public bodies advising them of 
the availability of the described real 
property for public purposes. Surplus 
Federal real property which is not ac- 
quired for State or local governmental 
public purposes is generally offered 
for sale to the general public by com- 
petitive bidding procedures. 

No final disposal action will be taken 
for 60 calendar days from the date of 
this letter to allow for the receipt of 
any comments from your office. 

[52 FR 9831, Mar. 27, 1987] 

fi 101-47.4907 List of Federal real property 
holding agencies. 

Note: The illustrations in 9 101-47.4007 
are filed as part of the original document 
and do not appear in the Federal Register 
or the Code of Federal Regulations. 

(40 FR 12080, Mar. 17, 1075] 

6 101-47.4908 Excess profits covenant. 

Excess Profits Covenant for Negotiated 
Sales to Public Bodies 

(a) This covenant shall run with the land 
for a period of 3 years from the date of con- 
veyance. With respect to the property de- 
scribed in this deed, if at any time within a 
3-year period from the date of transfer of 
title by the Grantor, the Grantee, or its suc- 


cessors or assigns, shall sell or enter Into 
agreements to sell the property, either In a 
single transaction or in a series of transac- 
tions, it is covenanted and agreed that all 
proceeds received or to be received in excess 
of the Grantee’s or a subsequent seller’s 
actual allowable costs will be remitted to 
the Grantor. In the event of a sale of less 
than the entire property, actual allowable 
costs will be apportioned to the property 
based on a fair and reasonable determina- 
tion by the Grantor. 

(b) For purposes of this covenant, the 
Grantee's or a subsequent seller's allowable 
coats shall Include the following; 

( 1 ) The purchase price of the real proper- 
ty; 

(2) The direct costs actually incurred and 
paid for improvements which serve only the 
property, including road construction, storm 
and sanitary sewer construction, other 
public facilities or utility construction, 
building rehabilitation and demolition, land- 
scaping, grading, and other site or public 
Improvements; 

(3) The direct costs actually incurred and 
paid for design and engineering services 
with respect to the improvements described 
In (b)(2) of this section; and 

(4) The finance charges actually incurred 
and paid in conjunction with loans obtained 
to meet any of the allowable costs enumer- 
ated above. 

(c) None of the allowable costs described 
in paragraph (b) of this section will be de- 
ductible if defrayed by Federal grants or If 
used as matching funds to secure Federal 
grants. 

(d) In order to verify compliance with the 
terms and conditions of this covenant, the 
Grantee, or its successors or assigns, shall 
submit an annual report for each of the sub- 
sequent 3 years to the Grantor on the anni- 
versary date of this deed. Each report will 
identify the property Involved in this trans- 
action and will contain such of the following 
items of information as are applicable at the 
time of submission: 

(DA description of each portion of the 
property that has been resold; 

(2) The sale price of each such resold por- 
tion; 

(3) The Identity of each purchaser; 

(4) The proposed land use; and 

(5) An enumeration of any allowable costs 
incurred and paid that would offset any re- 
alized profit. 

If no resale has been made, the report shall 
so state. 

(e) The Grantor may monitor the proper- 
ty and inspect records related thereto to 
ensure compliance with the terms and con- 
ditions of this covenant and may take any 
actions which it deems reasonable and pru- 
dent to recover any excess profits realized 
through the resale of the property. 


752 



§ 101 - 47.4909 


Reguloflont 


F«d«rol Proptrty Monag«m«nf 

[51 FR 23760. July 1. 1986] 

9 101-47.4909 Highest and best use. 

(a) Highest and best use is the most 
likely use to which a property can be 
put. so as to produce the highest mon- 
etary return from the property, pro- 
mote Its maximum value, or serve a 
public or institutional purpose. The 
highest and best use determination 
must be based on the property's eco- 
nomic potential, quallUtlve values 
(social and environmental) Inherent In 
the property itself, and other utiliza- 
tion factors controlling or directly af- 
fecting land use (e.g. zoning, physical 
characteristics, private and public uses 
In the vicinity, neighboring Improve- 
ments. utility services, access, roads, 
location, and environmental and his- 
torical considerations). Projected high- 
est and best use should not be remote, 
speculative, or conjectural. 

<b) An analysis and determination of 
highest and best use is based on infor- 
mation compiled from the property in- 
spection and environmental assess- 
ment. Major considerations include: 

(1) Present zoning category (check 
one or more as appropriate). 

Industrial 

Single family residential 

Multiple family residential 

Commercial/retail 

Warehouse 

Agriculture 

Institutional or public use ] 


Other (specify) 


Not zoned 

Zoning proceeding pending Federal 
disposal 


Category proposed 

(2) Physical characteristics. (De- 
scribe land and Improvements and 
comment on property's physical char- 
acteristics including utility services, 
access, environmental and historical 
aspects, and other significant factors) 


(3) Area/neighborhood uses (check 
one or more as appropriate). 


Single family residential .... 
Multiple family residential 

Industrial 

Office 

Retail or commercial 

Farmland 

RecreatlonaJ/park area 


Other (specify) 


(4) Existing neighboring improve- 
ments (check one or more as appropii- 


Deterioratlng 

subie 

Some recent development 

Significant recent development !!!" 

Vicinity improvements: 

Dense Moderate Sparse None 

(5) Environmental factors/con- 
straints adversely affecting the mar- 
ketability of the property (check one 
or more as appropriate). 


Severe slope or soil instability 

Road access 

Access to sanitary sewers or storm 

sewers 

Access to water supply 

Location within or near floodplain 

Wetlands 

TIdclands 

Irregular shape 

Present lease agreement or other 

possessory non-Federal Interest 

Historic, archeological or cultural 

Contamination or other hazards 


Other (specify) 




Comments on adverse conditions 

— 




(8) Former Government uses (check 
one or more as appropriate).* 


Office 

Industrial 

Warehouse or storage 

Residential 

Retail /commercial 

Agricultural 



Qulre &n on the-slte flreilgiuing lorce aai;* 
QuaU U> hold fires In check until ouUlde as- 
slslance can be obtained. 

(b) Facilities of high market value which 
can obtain no outside assistance and require 
an on the-slU firefighting force adequate to 
extinguish fires. 

<c) Facilities of high market value at 
which the patrolling of large areas Is neces- 
sary. 

(d) Facilities of high market value not 
fenced and containing large quantities of 
personal property of a nature Inviting pil- 
ferage. 

(e) Facilities of high market value at 
which several gates must be kept open for 
operating purposes. 

6. Standards /or All Profecfed Properties. 

(a) All facilities within the range of mu- 
nicipal or other public protection, but out- 
side the geographic limits of such public 
body, should be covered by advance arrange- 
ments with appropriate authorities for 
police and fire protection service, at a 
monthly or other service fee If necessary. 

(b) Patrolling of all facilities with large 
areas to be protected should be accom- 
plished by use of automotive vehicles. 

(c) At fenced facilities, a minimum 
number of gates should be kept open. 

6. Fire/iOhter-Quards. Firefighters and 
guards are the normal means for carrying 
out the fire protection and security pro- 
grams at excess and surplus real properties 
where both such programs are required. 
The duties of firefighters and guards should 
be combined to the maximum extent possi- 
ble In the Interest of both economy and effi- 
ciency. Such personnel would also be avail- 
able in many cases for other miscellaneous 
services, such as. removing grass and weeds 
or other fire hazards, servicing fire extin- 
guishers, and other activities related to gen- 
eral protection of property. 

7. Operating Requirements of Protection 
Units. Firefighter-guards or guards, should 
be required to make periodic rounds of fa- 
cilities requiring protection. The frequency 
of these rounds would be based upon a 
number of factors; such as. location and size 
of the facility, type of structures and physi- 
cal barriers, and the amount and type of ac- 
tivity at the facility. There may be Instances 
where some form of central station supervi- 
sion. such as American District Telegraph 
Company, will effect reduction In costs by 
reducing the number of firefighter-guards, 
or guards, required to adequately protect 
the premises. 

B. Watchman*s Clock. To Insure adequate 
coverage of the entire property by the 
guards, or fireflghter-guards. an approved 
waUhman’s clock should be provided, with 
key stations strategically located so that, in 
passing from one to the other, the guards 
will cover all portlor\s of the property. 


Ic fire detection devices and allied equip- 
ment and services may materially assist In 
minimizing protection costs. However, use of 
devices of this type, like guards, are purely 
secondary fire protection and are primarily 
a means of obtaining fire and police protec- 
tion facilities at the property in an emer- 
gency. There are various types of devices, 
each of which can be considered separately 
or in combination as supplementing guard 
patrols, which may assist In reduction of 
costs and. In some Instances. It may be possi- 
ble to eliminate all guards. 

10. Sentry Dogs. Frequently there are fa- 
cilities of high market value, or which cover 
large areas, or are so isolated that they 
Invite Intrusion by curiosity seekers, hun- 
ters, vagrants, etc., which require extra or 
special protection measures. This has usual- 
ly been Uken care of by staffing with addi- 
tional guards so that the **buddy system" of 
patrolling may be used. In such cases, the 
use of sentry dogs should be considered In 
arriving at the appropriate method of off- 
setting the need for additional guards, as 
well as possible reductions In personnel. If It 
Is determined to be In the Government's In- 
terest to use this type of protection, advice 
should be obtained as to acquisition (lease, 
purchase, or donation), training, use. and 
care, from the nearest police department 
using sentry dogs. When sentry dogs are 
used, the property should be clearly posted 
"Warning— This Government Property Pa- 
trolled by Sentry Dogs." 

C. Maintenance Standards. The following 
standards or criteria are furnished as a 
guide in connection with the upkeep of 
excess and surplus real properties: 

1. Temporary Type Buildings and Struc- 
tures. Temporary buildings housing person- 
al property which cannot be readily re- 
moved to permanent type storage should be 
maintained only to the extent necessary to 
protect the personal property. Vacant tem- 
porary structures should not be maintained 
except In unusual circumstances. 

2. Permanent Type Buildings and Struc- 
tures. (a) No Interior painting should be 
done. Where exterior wood or metal sur- 
faces require treatment to prevent serious 
deterioration, spot painting only should be 

. done when practicable. 

(b) Carpentry and glazing should be limit- 
ed to: work necessary to close openings 
against weather and pilferage; making nec- 
essary repairs to floors, roofs, and sidewalls 
as a protection against further damage; 
shoring and bracing of structures to pre- 
clude structural failures; and similar oper- 
ations. 

(c) Any necessary roofing and sheet metal 
repairs should, as a rule, be on a patch basis. 

(d) Masonry repairs, including brick, tile, 
and concrete construction, should be under- 
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taken only to prevent leakage or disintegra- 
tion, or to protect against Imminent struc- 
tural failure. 

(e) No buildings should be heated for 
maintenance purposes except in unusual cir- 
cumstances. 

3. Mechanical and ElectriceU installations. 
These include plumbing, heating, ventilat- 
ing, air conditioning, sprinkler systems, fire 
alarm systems, electrical equipment, eleva- 
tors, and similar Items. 

(a) At facilities In inactive status, mainte- 
nance of mechanical and electrical Installa- 
tions should be limited to that which Is nec- 
essary to prevent or arrest serious deteriora- 
tion. In most cases, personnel should not be 
employed for this work except on a tempo- 
rary basis at periodic intervals when It Is de- 
termined by Inspections that the work is 
necessary. Wherever possible electrical sys- 
tems should be deenergized, water drained 
from all fixtures, heat turned off. and build- 
ings secured against unauthorized entry. 
Sprinkler systems should be drained during 
freezing weather and reactivated when 
danger of freezing has passed. 

(b) At facilities In active status, such as 
multiple-tenancy operations, equipment 
should be kept In reasonable operating con- 
dition. Operation of equipment to furnish 
services to private tenants, as well as the 
procurement of utility services for distribu- 
tion to tenants, should be carried on only to 
the extent necessary to comply with lease or 
permit conditions, or in cases where It Is Im- 
practicable for tenants to obtain such serv- 
ices directly from utility companies or other 
sources. 

(c) At facilities where elevators and/or 
high-pressure boilers and related equipment 
are In operation, arrangements should be 
made for periodic Inspections by qualified 
and licensed Inspectors to Insure that Injury 
to personnel, loss of life, or damage to prop- 
erty does not occur. 

(d) Individual heaters should be used, 
when practicable, in lieu of operating heal- 
ing plants. 

4. Grounds. Roads, Railroads, and Fenc- 
ing. (a) Maintenance of grounds should be 
confined largely to removal of vegetation 
where necessary to avoid fire hazards and to 
control poisonous and noxious plant growth 
In accordance with local and State laws and 
regulations; plowing of fire lanes where 
needed; and removal of snow from roads 
and other areas only to the extent neces- 
sary to provide access for maintenance, fire 
protection, and similar activities. Wherever 
practicable, hay crops should be sold to the 
highest bidders with the purchaser perform- 
ing all labor In connection with cutting and 
removal. Also, agricultural and/or grazing 
leases may be resorted to. if practicable, as 
other means of reducing the cost of grounds 
maintenance. Any such leases shall be stib- 
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Ject to the provisions of 1 101-47.303-9 or 
1 101-47,313. 

(b) Only that portion of the road network 
necessary for firetruck and other minimum 
traffic should be maintained. The degree to 
which such roads are to be maintained 
should be only that necessary to permit safe 
passage at a reasonable speed. 

(c) Railroads should not be maintained 
except as might be required for protection 
and maintenance operations, or as required 
under the provisions of a lease or permit. 

(d) Ditches and other drainage facilities 
should be kept sufficiently clear to permit 
surface water to run off. 

(e) Fencing, or other physical barrier, 
should be kept In repair sufficiently to 
afford protection against unauthorized 
entry. 

5. Utilities, (a) At inactive properties, 
water systems, sewage disposal systems, 
electrical distribution systems, etc., should 
be maintained only to the extent necessary 
to provide the minimum services required. 
Buildings or areas not requiring electrical 
service or water should be deenergized elec- 
trically and the water valved off. Utilities 
not In use, or which are serving dismantled 
or abandoned structures, should not be 
maintained. 

(b> At active properties, water supply, 
electrical power, and sewage disposal facili- 
ties frequently must be operate at rates 
much below designed capacities. Engineer- 
ing studies should determine the structural 
and operating changes necessary for maxi- 
mum economy. Where leakage is tound in 
water distribution lines, such lines may be 
valved off rather than repaired, unless nec- 
essary for fire protection or other purposes. 

(c> Where utilities are purchased by con- 
tract. such contracts should be reviewed to 
determine If costs can be reduced by revi- 
sion of the contracts. 

6. Properties to be Disposed of as Salvage. 
No funds should be expended for mainte- 
nance on properties where the highest and 
best use has been determined to be salvage. 

D. Repairs. Repairs should be limited to 
those additions or changes that are neces- 
sary for the preservation and maintenance 
of tlie property to deter or prevent exces- 
sive. rapid, or dangerous deterioration or ob- 
solescence and to restore property damaged 
by storm, flood, fire, accident, or earth- 
quake only where It has been determined 
that restoration is required. 

E. /mprouemenfs. No costs should be In- 
curred to Increase the sales value of a prop- 
erty. and no costs should be Incurred to 
make a property disposable without the 
prior approval of OSA. <8ce | 101-47.401-5.) 

129 FR 16126, Dec. 3. 1964, as amended at 30 
FR 11281, Aug. 2, 19651 
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Hots: The llUislratiom in 1 101-47.4014 
are filed as part of the original document 
and do not appear In thU volume. 

(SO FR 104. Jan. 3. 10861 

PART 101-48— UTILIZATION, DONA- 
TION, OR DISPOSAL OF ABAN- 
DONED AND FORFEITED PERSONAL 
PROPERTY 

Sec. 

101-48.000 Scope of part. 

101-48.001 X>eflnltiona. 

101-48.001-1 Abandoned or other un- 
claimed property. 

101-48.001-3 Distilled splrlU. 

101-48.001-3 Eleemosynary Institution. 
101-48.001-4 Firearms. 

101-48.001-5 Forfeited property. 
101-48.001-6 Malt beverages. 

101-48.001-7 Property. 

101-48.001-8 Voluntarily abandoned prop- 
erty. 

101-48.001-9 Wine. 

SiA^rt 101-48.1— Ulllixollon of Abandoned 
ond Forfoltod fortenal Property 

101-48.100 Scope of subpart. 

101-48.101 Forfeited or voluntarily aban- 
doned property. 

101-48.101-1 Sources of property available 
for utilization. 

101-48.101-2 Custody of property. 
101-48.101-3 Cost of care and handling. 
101-48.101-4 Retention by holding agency. 
101-48.101-6 .Property required to be re- 
ported. 

101-48.101-6 Transfer to other Federal 
agencies. 

101-48.101-7 Reimbursement and costs In- 
cident to transfer. 

101-48.101-8 Billing. 

101-48.101-9 Disposition of proceeds. 
101-48.103 Abandoned or other unclaimed 
property. 

101-48.103-1 Vesting of title In the United 
States. 

101-48.103-3 Reporting. 

101-48.103-3 Reimbursement. 

101-48.103-4 Proceeds. 

iubpoft 101-48.3— Ponallofi af Abondonad 
and Porfallad Partanol Property 

101-48.300 Scope of subpart. 

101-48.301 Donation of forfeited distilled 
apliita, wine, and malt beverages. 
101-48.201-1 General. 

101-40.201-2 Establishment of eligibility. 
101-48.201-3 Requests by Institutions. 
101-48.201-4 Filling requesU. 


101 46.201-5 Donation of loU not required 
to be reported. 

101-48.201-6 Packing and shipping costs. 

Subpart 101-48.3-Wipa»ol of Abondoned ond 
Perfelted Personal Property 

Sec. 

101-48.300 Scope of subpart. 

101-48.301 General. 

101-48.303 Distilled spirits, wine, and malt 
beverages. 

101-46.303 Firearms. 

101-48.304 Property other than distilled 
spirits, wine, and malt beverages and 
firearms. 

101-48.305 Disposition of proceeds from 
sale. 

101-48.305-1 Abandoned or other un- 
claimed property. 

101-48.305-2 Forfeited or voluntarily aban- 
doned property. 

Subporti 101-48.4^101-48.48 [leterved] 

Subport 101-48.49— llluitroliont of Forms 

101-48.4900 Scope of subpart. 

101-48.4001 [Reserved] 

101-48.4902 QSA forms. 

101-48.4902-18 GSA Form 18. Application 
of Eleemosynary Institution. 

Authority: Sec. 205(c). 63 Slat. 360; 40 
U.S.C. 486(c). 

Source: 42 FR 65813, Oct. 19. 1977. unless 
otherwise noted. 

9 101-48.000 Scope of part. 

This part prescribes the policies and 
methods governing the utilization, do- 
nation. and disposal of abandoned and 
forfeited personal property under the 
custody or control of any Federal 
agency In the United States, the Com- 
monwealth of Puerto Rico, American 
Samoa, Guam, the Trust Territory of 
the Pacific Islands, and the Virgin Is- 
lands. 

9 101-46.001 DeflnUions. 

For the purposes of this Part 101-48, 
the following terms shall have the 
meanings set forth in this section. 

6 101-48.001-1 Abandoned or other un- 
claimed property. 

“Abandoned or other unclaimed 
property" means personal property 
that is found on premises owned or 
leased by the Government and which 
is subject to the filing of a claim there- 
for by the former owner(s) within 3 
years from the vesting of title in the 
United States. 
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MISSION 

The General Services Administration (GSA) is responsible for 
promoting the optimum utilization and disposal of Federal real 
property in the most timely, economical, and efficient manner. 
Primary responsibilities include the development of Federal 
Government policies and regulations; the identification of 
properties not utilized, underutilized, or not being put to 
optimum use; arranging transfer of excess property from one 
Federal agency to another; and the disposal of surplus property 
by sale, lease, (including leases for the homeless), exchange and 
donation for public purposes . Donations include conveyances for 
prisons, parks, education, health, wildlife, historic monument, 
airports, and roadway purposes. 

Pi?operty -is excess when it is no longer needed by a particular 
Government agency and surplus when it is no longer needed by the 
entire Federal Government. 

BASIC STATUTORY AUTHORITY 

The Federal Property and Administrative Services Act of 1949, as 
amended (40 U.5.C. 471 et seg.) 

Section 202: Governs the Transfer of Excess Real Property 

Section 203: Governs the Disposal of Surplus Real Property 
Section 204: Governs the Use and Disposition of Proceeds 
from Sale 

Executive Order 12512 (dated April 28, 1985) 

Emphasizes the importance of Executive agencies effectively 
and efficiently managing Federal Government assets. 

Federal Property Management Regulations (FPMR) 101-47 
Implements regulations for the identification, 
utilization and disposal of excess and surplus real 
property . 

See Appendix A for a listing of the relevant laws governing the 
utilization and disposal of property and Appendix B for relevant 
Executive Orders . 

PROPERTY DISPOSAL TYPES 

There are three basic categories of property disposals: 

1) Public Lands - The Department of the Interior is responsible 
for public domain and national park lands . The Department of 
Agriculture is responsible for national forest lands. GSA does 
not dispose of public domain lands, national forest lands, or 
national park lands. 

2) Reimbursable Disposal Activities - Under the Economy Act 
(31 U.S.C. 1535), GSA disposes of properties on a reimbursable 



y basis for agencies having their own authorities. For example, 

the Department of Justice has its own authority to dispose of 
seized and forfeited properties. There are at least 16 agencies 
with various types of management and disposal authorities (i.e., 
Resolution Trust Corporation, U.S, Postal Service, Housing and 
Urban Development, and the Small Business Administration). 

3) Acquired Lands GSA disposes of lands acquired by a Federal 
Agency but that have been determined to be no longer needed for 
furtherance of the agency's mission. These disposals are 
conducted under the authorities granted in the Federal Property 
and Administrative Services Act of 1949, as amended (40 U.S.C. 
471 et seq.). Under the base closure legislation, GSA delegated 
disposal authority to the Department of Defense. 

DISPOSAL PROCESS 


When excess property is reported to GSA, the property is screened 
with other Federal agencies to determine whether any other 
Federal requirements exits. If such requirements exist, GSA 
arranges transfer from the agency reporting the property to the 
agency requesting transfer. Unless waived by the Office of 
Management and Budget, receiving agencies must pay the fair 
market value for the property. 

If there are no Federal requirements, GSA determines the property 
surplus to the requirements of the entire Federal Government and 
makes it available, depending on the highest and best use, to 
State and local governmental units and eligible nonprofit 
institutions (public bodies). A wide range of public uses are 
served including homelessness, prisons, park and recreation, 
health and education, historic monviment, wildlife conservation, 
airports, and highways. GSA is also authorized to negotiate the 
sale of property to State and local governmental units and 
entities thereof. Property not conveyed to public bodies for 
public purposes is offered for sale to the general public on a 
competitive bid basis . 

Since the enactment of legislation in 1987, implementation of the 
Stewart B. McKinney Homeless Assistance Act has become a major 
focus for GSA. GSA works with the Departments of Housing and 
Urban Development (HUD) and Health and Human Services (HHS) to 
develop policies and procedures implementing this Act. All 
properties reported to GSA for further Federal utilization or 
disposal are routinely referred to HUD for homeless suitability 
review. If determined suitable, GSA makes the properties 
available to homeless providers on a priority of consideration 
basis. 

Oversight of the GSA real property disposal program is provided 
by the House Committee on Government Operations and the Senate 
Committee on Government Affairs. Appendix C contains a diagram 
depicting the disposal process. 
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•V 

The Federal Property and Administrative Services Act of 1949, as 
amended (40 U.S.C. 471 et seq.), contains the basic law governing 
the utilization and disposal of excess and surplus Federal real 
property. Referenced below are pertinent subsections of sections 
202 (utilization of excess) and 203 (disposal of surplus) of this 
law (40 U.S.C. 483 and 484), and citations for related laws, which 
contain the principal authorities in this process: 

Transfer of excess real 40 U.S.C. 483(a)(1) 

property among Federal agencies. 

Transfer of certain excess 40 U.S.C. 483(a)(2) 

real property to the Secretary of 

the Interior to be held in trust 

fxDX use and benefit of Indian tribes. 

Disposal of surplus real 40 U.S.C. 484(c) and (e) 

property by competitive and 
negotiated sale. 

Disposal by negotiation to 40 U.S.C. 484(e)(3)(G) 

private parties. 

Disposal by negotiation to 40 U.S.C. 484(e)(3)(H) 

public agencies. 

Disposal for school, classroom, 40 U.S.C. 484(k)(l)(A) 

or other educational purposes . 

Disposal for public health purposes 40 U.S.C. 484(k)(l)(B) 

including homeless use and research. 

Disposal for public park or 40 U.S.C. 484(k){2) 

recreation area. 

Disposal for historic monument. 40 U.S.C. 484(k)(3) 

Disposal for correctional 40 U.S.C. 484 (p) 

facility use. 

Disposal of urban lands. 40 U.S.C. 532 

Disposal of power transmission lines 50 U.S.C. App. 1622(d) 

needful for or adaptable to the 
requirements of a public power project. 


Disposal for public airport purposes. 


50 U.S.C. App. 1622(g) 



16 U.S.C. 667b-d 


Disposal for wildlife conservation 
purposes . 

Disposal of Federal aid and other 
highways . 

Disposal for authorized widening of 
public highways, streets, or alleys. 

Transfer to a State agency for 
replacement housing in certain 
limited situations mainly 
involving public land acquisitions . 

Transfer of jurisdiction over property 
within the District of Columbia for 
administration and maintenance under 
conditions to be agreed upon . 

Grant of easements in, over, or upon 
excess or surplus real property. 


23 U.S.C. 107 and 317 
40 U.S.C. 345c 
42 U.S.C. 4638 

40 U.S.C. 122 

40 U.S.C. 319-319(6) 


Lease of Federal real property for use 42 U.S.C. 11411 
as facilities to assist the homeless 
(Title V-Stewart B. McKinney Homeless 
Assistance Act). 


OTHER LAWS AND REGULATIONS 


The following is a listing of pertinent laws and executive orders 
which may effect the disposal of real property: 


National Environmental Policy Act 
of 1969, as amended 

40 

U.S.C. 

4321 et seq. 

National Historic Preservation Act 
of 1966 

16 

U.S.C. 

470 et seq. 

Farmlands Protection Policy Act 
of 1981 

7 

U.S.C. 

4201 et seq. 

Archeological and Historic 
Preservation Act of 1974 which amends 
the Reservoir Salvage Act of 1960 

16 

U.S.C. 

469 et seq. 

Flood Disaster Protection Act of 1973 

42 

U.S.C. 

40001 et seq. 

Coastal Zone Management Act of 1972 

16 

U.S.C. 

1451 et seq. 



Endangered Species Act of 1973 

16 

U.S.C. 

1531 

et 

seq. 

Resources Conservation and Recovery Act 

42 

U.S.C. 

6901 

et 

seq. 

Toxic Substances Control Act 

15 

U.S.C. 

2601 

et 

seq. 

Wild and Scenic Rivers Act 

16 

U.S.C. 

1271 

et 

seq. 

Federal Water Pollution Control Act 

42 

U.S.C. 

7401 

et 

seq. 

Clean Air Act 

42 

U.S.C. 

7401 

et 

seq. 

Solid Waste Disposal Act 

42 

U.S.C. 

6901 

et 

seq. 

Comprehensive Environmental Response, 

42 

U.S.C. 

9601 

et 

seq. 


Compensation, and Liability Act of 1980 


Super fund Amendments and 
Reauthorization Act of 1986 


Public Law 99-499; 
100 Stat. 1613 


Antiturst Laws; 

Act of July 2, 1890; 

Act of August 27, 1894; 

Act of October 15, 1914; 
Federal Trade Commission Act 


26 Stat. 209 
28 Stat. 570 
38 Stat. 730 
38 Stat. 717 


Protection and Enhancement of 
Environmental Quality 


Protection and Enhancement of the 
Cultural Environment 


E. O. 11514 of 

March 5, 1970, as amended 

by E.O. 11991 of 

May 24, 1977 

E. O. 11593 of 
May 13, 1971 


Floodplain Management 


E. O. 11988 of 
May 24, 1977 


Protection of Wetlands 


E. O. 11990 of 
May 24, 1977 


Intergovernmental Review of 
Federal Programs 


E. O. 12372 of 
July 14, 1982 
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nlatfat to the Nadcool Oil lod 
Htarcloao Sobotaoon Q 
Ftu rNCTl. fO CFR Port 30a which 
Wif proBioIgitMl partuaat to oeCtloa 106 
of the Co mp^b e orf fo B u r ir o pa wntal 
Rcopoooe. Co mp o nio tloti, and Uobflity * 
Actofmor*CroCLA")(a]BeBdedby ' 
tfw S o per fun d Ameodinonti oad 
Roaotho rin tfo n Act of 1986 C*SARA**)) 
ond Brtcotbo Order 12500 (S’ PR 2B23. - 
laiiotry 2R 1907). CSRGLA req ulwf that = 
tha NCPtochxk a lift of sallow 
priorltfet amoog the bKwm reteafea or ■ 
t hrea t e ned releaaei of hoardooe ' 
aeb ft ai ieea. po Urtaa ta; or eont amlnanta 
throQghovt tM United Statee. and that - 
the list be rerteed at leait anmiaUy. The 
Nattonal PHorttfee Urt taiitUIly 

promulgated at Appendix B of ttie NCP 
on Septeber a 1903 (40 FR fOOUh 
oonetitntee thia Het 
TUa Dotloe deecrtbaa a pobayftr • . 
ptodnooQ tbeNFL titea located on ; . 
Pederrily owne d or-oparawd fedlMae . 
that tneef the m. eKgfbOlty crttaria art .* 
oat in the NCP. eeeo If Um Pedaral 
faculty la aleo eobfect to the oorrectiee ‘ 
ertloo avtfaoHtlee of Subtitle C of the : . 
Reeooree Con e err a ti ca and Reoomy .. 
Act (HCRA*^ BPA had reqoettad 
public owaiu e m on thN poUcy on May 
U 1907 (52 PR 17901); caoBaata 
received are contain^ In the 
Headtjaartere S o p er f u nd PobHc Docket 
Baewhere tn tod^a Pedaral ReglalBr la 
e rale adding Federal facility attea to the 
NFL in eonfonnanoa with thia policy. 
IPFKT1VI OATK Thla policy la effective 
Immediately. 

anontneo: The Heedqoartere 
Saperfand Pobilc Docket la located at 
the UA Enviro nm ental Protection 
Agency, 401 M Street SW^ Waahlngtoiu 
DC 20aaa It it evaileble for vtewtng ‘*by 
eppointment only** from P.00 e ja. to 4*00 
pjm., Monday throogfr Prtdey. excluding 
Federal hoHdaya. Telephone 202/302- 
30CA 

aoa avenwe oBoemTion eotrracT: 

(oaeph Kruger, Haurdooa Site 
Fvaluation Divliion. Office of 
Emergency end Remedial RerponM 


(OS- O O MJ A Wt r rtnma M D wt at t l bb 
Amy. 4B MBireet SWw WaAiiiUi.'' 
DC MOft rt teBaperftad HoitoA': . . . ^ 
pbooe (000)004-9540 (or OOfrMOki IhA 
Waahlo8toaiDC.aetrhpolltui««i^ ^ 


IhbleofCaialMta 
L htrodiictloB 

0. Dmiopmeut of fte Mky for Uattrt 

Pade^ Padllty Sim 

BL Goordtoattoa of Roepofm AnthoftltBe at 

Pedaral Pacibtr Stm 00 the NTIi 
IV. Raapooaa to Comawnta 

L Iniroductiuo 

In lOOtkCongreM enacted the . 
Comprebenalve Environmental. 

Reeponae, Compenaadon. and Uabfllty . 
Act 4 2 UAC aecdona 9001 900 7 . . 
(CERCIAar*!1beAct'^(oreepoBaelp . 
the dangera (^onpootroUed or 
aban doned hazar^ua waate altoa. . 
CERCIA wha animded in 1900 by Ae . 
Soperfund Amendzoenta and , 
RaauAortzatlon Act (*SARA**]i. Pdb. Z* 
No. 99<4i^ iOTStat lOU 0t t9q.To ... 
ifflptenittl: C^QA the Bnvtroinrtoltf' 
IVotecUdn Ageitcy (**EPA” or **lha " ; 

Agency**) promulgated Ae reviaed 
Nadow 0(1 and Hazardous Sobstancea 
C o nt in g en c y Plan (**NCP**). 40 gR Part 
m no )rtf 10k 1902 (47 PR 31100). 
puranant to CBRCLA tectioo 106 and 
Execadve Order 12210 (40 PR 42237, 
Aagnat-'2(k<196]). The Ng, further 
aevirtd'by BPA on September lOk 1900 
fV PR 379Mf and November 201 1908 (BO 
PR47912), eela forth gutdetlnee end 
p roeed te ee needed to m apond nder . 
CBtCLA to releasee and thrtataked. ; 
rrteaaaanfhazafdoua aobatanoae. ? 
poUrtante, aroontaminants. In raeponae ^ 
toSARA, EPA pfopoeed revialona to tba 
NCP on OacaBbar 2L 1808 (53 PR , 
nBM). ... 

SecdoQ lOBfsKOK A) of CEROA. aa > 
amended by SARA, requirea that the 
NCP tndnda oUena ^ **determiaing 
priorttiea among relaaaet or thraeianed 
raleaaea throughout the United Sestet 
for the purpose of taking remetfial acdoo 
and, to tha extent procnceble taking Into 
account the potenoat urgency of sudi 
action, for the purpose of ul^ reipovu) 
actiod.** Removal acnon mvoiveO 
daanup or other eciratts Aat are taken' 
in r eaponwfto releawM or Areata of 
wleaa ea on a ahon«ierm or lemporaiy 
baaia (GQICLA section 101(23)1. 

Remedial action tends to be lon g t erm in 
neture and Avolves retponae acdona 
which are conaisieni wiA e permanent 
remedy for a release (CERCLA eecdm 
101(24)). Criteria for deterauning 
priori ties fo r possible remedial eotioaa 
under CERCLA are included tn the * 
Hazard Ranking System (“HRS**), which 


BtApmnlgatad ai Appendix A 0^ the 

iCPfir PR om«. ^lIy loiloos).* 

> Beetlos 100(a)(8)(ti) of CBRCLA. as 
' waiidadbySAI^reqdrM Aatthe 
- rtetstoiy criteria piovlM by tha HRS 
be used to pcepafo a Urt of national 
prioritiM amo^ Ae known rdeaart or . ' 
■ tor ea t e ned l ele atea of hanrdoua 
enbaiancaa, poUutanta, or contamlnaniz 
ttram^out toe United States. Ibe list 
aaMcb la Appendix B of Ae Ng, is Ae 
National Priorities list (**NFL*1. Section 
300(a)(0)(B) also feqnirea that the NFL 
be l ev la m at least annually. 

A site Ota undeim CERCLA-finanoed 
mhediai action onlv after It la nlaoed on 
Ifaa final NFL as provided in tbe Ng at 
40 CPR 90000(c)(2) and 300108(a). 
Althou^ Fed^ fadlity rttaa are 
afigible for the NPL purauant to the Ng 
at 40 CPR.90006(c)(2). section lil(e)(3) 
of CERCLA, ea amended.by SARA. . . 
limits Ae expenAture of Soperfund 
Bonipeat Pedtrmlly-owned: facilities. 
Federal facility altea flab are sobiect to. . 
toe reoulnmants of CERCLA aection 
UD. added by SARA. 

Tbla notice annoanoea Ae Agency's 
policy of including on the NPL Federal ' 
ladJity altea Aat meet the eliglbA^ 
lequirementa (e.g.. an HRS score of 
28L50). even If such fadlities are alto 
•abject to Aa corrective action 
auAoHtiea of Subtitle C of tbe Resource 
Conaenration and Recovery Act ^ 
(**RCRA**). 42 U.SC 0001-6091(1). 
Iflaewbaae In today^a Fbdaaal RagleMr 
BPAieadding Pedaral facility sites to > 
the NPLto oon fan naDoe wtA tfals:poticy.> 

IL Deve lo pinenfof the P^ty for tiating 
Macaf Pa^SHat . 

CBRCIA.aectlonl05(a](6)(B> directs 
BPA to list priority sites “among** Ae 
known.reieases'or threatened raeaaea 
of hazardous substances, poUutanta, or 
oontaminaoti, and aection 106(a)(6)(A) 
diirecta BPA to consider certain 
anumeretad and “oAer appropriate** * 
foctora A doing to. Ibui, at a matter of 
polic y. BPA baa Ae diteretion not to use 
CERCIA to leepond to oerta A types of 
releases. 

Wban Ae initial NPL was 
protoulgited (40 PR 40062, September 0. 
1063), the Agency announced oertaA 
listing prtlcfes relating A sites that 
might qualify for Ae NPL One of Aese 
pobdea was Aat RCRAIahd Aaposal 
units Aat received hazardous waste 
after foly 26. 1982 (Ae effective date of 
the RCRA land Aaposal regulationa) 

* SM pwpoiiS ntier fwltfom to 1 )m HRS on 
OaeMbw IS, Ism ( as rx 818821; bowvm. tho 
wnwt KX8 ■splw* to rtw hatmir of tttM on tho 
m. mB Cm rovtMd KRS (• Knatteod oad toket 
rtbet CEROA ncOoa lOStcNU- 





fo apply ttejM MM WWIClA^dhir WBifUri 
(fornwir^MilMilMMitiiii . atMCRt 
fadUttoalieHalalBCvMkniMB (nnpfM 

l2D(aXHrfcaKQA>MrtipMyMM ' aetfoaiw 
that*^priMlM<Ma^fi0riattnp maftflMi 
aadataHBapMckmapptaMtlp - r a cantt rtei 


•etfooi on b« Ite M BrtfM* MMP 
HjiftflMi tirm itatwi Imkf < M* 


ipoH^f ftoiVMtid Id Ifai MMBbb to 
prapoMd fMrWaas to At NCP (BS ni 
«WPicMibirg>lWI?A«tnayt 


PriorittaalMtcaMioiMtMntdtat ttWPicMibirg>lWI?A«tnairbt 

acUaoi^ * * rt t lf t iw W fpfc^ M appropfiat to vltwtbt DOftMvtf 

(FednlbdblfMi^^GNia NFL^ttorttehAnriBiltepafaltoef 

Crm$m t krn t ] totont fbit Ww^nl UaHm w uto ri to i flat «ppwr to ' 

faeUityaitMabMidbttadbdadMAt Tnfnnt ‘ ‘ “ n'Millit irilnn ItimMft 

NPUmtotoqiiitoMetlKUa(t)»to CERGLAfaDtertiM<-TUB 

m«tathatAi€rflirifttolWdtoi£«U int i H iAlp dAi 

ool bt MBto indMtfiij tf— At tonniMHy tfP^ —iIm (it ptitito 

cHtariatoSttnoaMmlillttORAt tltat^IttottlrtlJMtarbtkMBPA't 

NPl.AiAaaRMtdtoAtlCiTU.10r. rtrfwrtl Poacita.BPAhtt cwcMad 

netfoaoB AtM5cxCBPKt7iAi-31 > Itotf by wntetotAarttatatotlikt' 

owttMmltodMtocMtltCRA* rTTH *atitTrmton iMliMnf 


Adltto Att totho Mbtost to KMA 
MAodliMb Atra to MMt ftok oC ovtftop 


itAMtDAto 


miftitndAM.thRnartgwMto . tdAtattdtodSPAcudlitellto 

uHituluitlM Mi wtAto toUB(| . . CBRC3Atffbclt(tfldAiDd-BtBit%lf 

bnarvhrtMMtMb^toKCXA ntotMi i y l to Aptt iftM trhtit itMtAA 

oowtclift tctott ttAcrittot; to tJi lM u n . tcllOACBBOt bt tdUiitd by tAtr • 

l^tnlHtoattoAtMMBAltCRA B it aai " P3 f R 8maOAtBArit * 

detoffrfntoefMtatotpptebtoto 10»).HMMW.AtofOilofaMdaUM ' 

PbdanfMtenn.irAaaeB- AtaMtCttBtotdPtodBW Bto adatinot 

PtMtOtAdbMfoekTiMM tpptrAPMrAAeflRsriAM. ‘ 

tppltdtoft(MnltoiH.tvyfcw PwtondtodttytotoataAtNnat 

P^tol»a^bt>toi . 

™ tcttoat!*»PttoAtt«irttBltode^ 

McAitUBtoyiyMldwMiObB r ^ dttaAtdtoCBIGU^ateAmttirt)^ 

InttMAtfAtMmltpacImeoiBply ptnttflltoAtMCPaftMGPR 

a p pItoAto to Mlf Mi to ht. At Mrttot todlflFAtottoaM AtNPlwotodItor ^ 

domiia«ittoAvAM«lptIklMMto itfAttotopttttototaooo^toAt 


r^ip i l tPMMtoiTpItotbtotoptowtotid PkaiaMtoMblU 
Pt^tortliMiltyaMMb^MMfleaL tofofMtttetW tad 

lndttd.GDtrwMMileaflyMftalt inltdto|MiM( 


r1"^ J g **** "' * ** NFUtawtlMOaatotatoendtotodL 

Padtftlto Atoto t iMM w lh ii yM AlAMAAiA«mtoAblbm 
f ^Mto tddMtottxAtMtppteblt dadMtodtivMtoAfacAA 
topTMato^^AtpripMatfaBora aabjtet to RGRA btMd oa t da^ to 
yrt toPadgri AracyHaatydota ttpld AqAttltoB to nndtol tcAna 
WattoOMpItoRMOtdkalteettM rtaoAMorteDMDOtMbabtodlKatA 


(taaAMofAtiRiVMMbtbtod R^ 
ia<cl|{ AtttAiBrtan ittoAad btioM detorrtl far B^to altaa). CPA baa 


i^z^cut tot atttBBMtoB ittoAad btfaM dtfarrtl far Hhtott altaa). CPA h 

Pad^tpMietoaa^haiia^ w n win da d Ct Abfntlatybt 

(•actioBtJP(bB;aadAttMto»| iwiM M ipcwtnpWabtd aattafactotHy far Ptdtrtl 

forai^itottaiinBatcTAMtaMattott hdlKtoi Arop^ AtproMM. atloMto 


dty t bpto j t nutoitbMil rt lA^ Aa 
fnaiMCMMtMftaaitoMdAat Am dbctaaad to AtoB bttow. PA wfll 
artmilqMtapaebofPlBdaralfadlMM tnaapitotat AtlACproetMto 
rrqalHBftddltlottldraptdalattoBttoa tch to tt t gc toBl oan pi riawatot 
In Aaeoatartalaalaaaadaptdat nrfil^ tn ifTi pmtifnmt anil ntirifi) 
attmtfoBlaalaortqtMIndiddliif tppMpftoto^todMdamptBalbfttita 
whatBtttng/defaBtlpolleytbeQld far cfafito aMotg At aarioct 
Npp(y to Pbderal ««aua privtto altoa. tppUoabto toAoctltot. 

FM'a opteloa to At! alpillletiit naafly. AtdtfantlefFlMltnlfacdl 

aHMtoRCRAmA«toBd8l«toi.tolto 

whiAltodittl fadlUy totoa aadprfatto of ttttotfloa ttclar At lAC Mtcata. 
•HataraMbtoctMtovCSPCLAtadAt irijlTT IrmrtolMit wftfi 

CBtClAnMtaaa(g|.«lil6kpn.l<l( 
5?!* lli«fM Mfti iiB | f m lw l lBft«fPAl 

o«cbdaM«fCtdlite AAttototntar nAt Ato ttoltoo (UM 

Forpatvatototo^AttAyltial may bt tranafTaftettyparatMCl 

• anincancaofNPLttoAigto Aat Aaalto U^aCMOIg). 


aolvtlm to toto proUeaai. tad wbm 
■ppropftoto^ to dMda mpoBilbaHita 
far citaMto aaoig At vBftott 

tppUotblo toAoctllM. 

natfly. At da f antl of PlMton) facdtty 
altet to RGXA-tvAsftoad Statoa. to Utt 


ftqttotmtato ofbl3%RA tad 
CgRgACitoBtMytMtofeleiitl 
ovtftopt otto bt MHMpad vlAto VA). 
n oMttM , «aotMtapMtt A a iA| my 
ytoU dtotrtMBnto at to bow t tito 
thtold bt dtaatd «p tdMM a Stoto bta 
btto aoAoHMd It Qtny o«( tO or port 
of AoKGMprtroto.* 

. Ib tMi th jdtpotoBttolartrttp 
bttwota AuftA ndC^RClA dtaanp 
. ntlfarffWat to At mrift nf rpnarawlnnal 
deatga not aftt tliAip KPA ntlAat 
tolaada aor btBma Atf alia BfAtoi 
Atmathrtt eratft a oooBAbttovtta 
CBKGLAtohniCRA (or Stott Uw); 

' ntbtr.a^ooBfDd atotoafrdoaAt 
'OrarlapofAtoomoArt adloa * 
aoAotMit or At two ftototoa. Tba 
ooartap axiato wbantm BPA tokat 
CBb aAa ctfaaMa tftaAalbaa 

odto aabfaet tot Stotoli ROtA proraai 
orote Stott taw.BPAoaatalctaodi 
C9CLA acttoaa.ot afita aof oo At NFL 
aa wtO u at attoa oo At NFL.' (Stab 
eoafiicti may abo oooor at pcivato altoa 
aa wtO aa at Marti CaeiBto altaa.) 

Ibtft mtf alao bt oaaaa aAan At ' 
oppUcabUty afboA nCRA and 
GStCLA aaAorlttoaatNFLaitoadota 
nof craatt a eooffiet— far axampta. 
wbt r t At RGRA baardooa wmate 
raaBtpBBtBt cadto an ml todttded 
WtAto At arta to ba tddrttitd oultr 
CERCIA or wban At reltan to txempt 
from actloo oador RC31A. Ibaa. oosJllct 
batwaoB R(3tA and CBRCIA oonactlvt 
acttona eta oc cui at ytrtaaQy any potol 
la At prootM or not at afi. 

How RCRA aatba r tttoi an affactod (if 
at all) wbtB G8RC2A alto tppUta to a 
alta la a aattar Aat tarfta gmtly. 
daptodtot vpM At facta of At alle. In 
aooat caata. At NFL aUt la pbyaleaUy 
dtoOact froM At RCRA^tgtlatod 

* r A wfiipto I tott mms taai tow 
tovftMi toM WtopMtoBi W tat «pn 

wMel te am't HtootM XGRA M« to 

tond AMa^ ton pobw aamwl boMt 

W ^ t m w ywjCaA Ay 

to* NH. to* «MM M|y«L «o«to apoto W aaJ" 
Itaui tiaa tow* tet poMBttaOr evwlw wfto 



tok*» *1 ad»Ml altoa. Jto «a Crt SBDJOeXa nd 
aooii(*Xt|. 
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after a CERCXA renadial UrraaUgatioo/ 
feaalbinty atody (RI/PS) has b a gu n— 
«v«n if that actfoa hu baao ordsrsd by 
a State->te faneraDf STaHaMt at bodi 
priTata aod Paderal liMility sftas. 
Howarar. CERCLA aaetfon U0(aX4) 
pTDTlOee diat Stata laara shall app^ to 
fomadlal actfuni tnrtortfng tboaa oodar 
CEROA ^t M&fxtl fdeiUty ailaa that 
aia /lof oo dM NFL tboi, act^ as a 
gaoaral Qml tattoo oo the more gaaeral 
aactJoD 122(am** Of covta. DO rach 
UfflltatfoB appbas to Maral fadUtp 
sites ODot t^ art plaesd oa tha 
lha plahi liDgaafa of asedco 122(tKS) 
mahas R dsar that It Is tha M/P8— not 
tha Rstfan Rsatf*4hat hlaaia aacdoa 
UZ(a)(e). bdaad. n I0/F8 map ba 
eoBUMBoad prior la as waO as aflar, 
NFL Rsttol.* ' This k aspadaltp troa hr 
Fadanl fiadiRjr altaa, as tha IHaidant 
has d alag atod Mi aadwrtty to taka 
OERCIA aac H on IM raspo os a acdoos 
(tododtai Rl/F8s) to tha Fadanl 
agaa daafarawatnao-NFLsttaa 
( Bxa c a dff Orcfar tlSSa at sacdoo 

Thaa, whan a Fadertl hdlltjr 
is pla^ oo tha NFU an R1/P8 will oite 
bast baao oooBMiiead (or eomplatad). 

In order to famdcatha antborfiation 
machankm of CSRGLA sacdoo U2(aXd)i 
BPA Boat naka a tfarashold 
datanniaation of whathar or not an Rl/ 
PS "andsr this Act (GStCLAr has baan 
tnltfatad atndlas c oodoct a d by Fadanl 
fadlldaa ba f ota a dta has baan placed 
on tha NFL may or may not oonstitota 
an appropriate RI/FS In ^A*s 
opinloo.** As r irattsr of policy, tha 

**Sieaa aiaB(iXr) iMm m iiBuwa State 1mm 

Stetei^ w air itos ii fn r ri Mwt . dkaB 
fiMval Md iMdld ■eHoa at tacOte oteosd sr 
snnted bv a dMteMMS. mmbv. at 
tnrttMMtelHy «r O* tWted Slilai whaa McS 
CidtMaa an aaTMadad aa Ika NaltaMl MaiWaa 
tiaLph|liiliaddad.| 



uOalHV 


Agency win genarally Intorpret 
CERCLA-qtsality Rl/FSs to be those that 
are prorMad for. or adopted by 
nmenoa, in an XA& Tna Age^ 
babarea that rach a policy la oo^tent 
with CSgtCLA sacdoo U0(eXl). which 
dfatets Fbdenl fadlldas. In 
oeosnltadoo with EFA." to conuneooa 
an RI/FS within six months of die 
fsdllt^s listing on die NFL b addition, 
tha policy will proinota oonalatency In 
Rl/FS'a, and will help to anaora that all 
appropriate Infemadon hat baan 
collected daring the RI/FS. so that ERA 
may proparly avahute remedial 
altematiees at Federal facility iltea at 
required tmder CERCLA eecdon 
120(eX4). Farther, by cncoanging the 
deve l ownn *«f lAGa at the early RI/FS 
stage, dda policy may halp to p r o m ote 
coordination among the partiet, and 
aroid tnoonelftent actions. 

Thos, the lAC win genanHy commit 
the Federal Cadllto to oomplate both an 
RI/FS and any sobaaqnant remedial 
action dateraUnad by BPA to be 
oa cas iary . 

Onoa an RI/FS baa been c nrnmmKi a d 
ondar (or t n o or porated Into) an lAG. 

BPA most dadm whathar or not to 
aothortoe BWi to cootinna with any 
oon-CBRCLA remedial actions (both 
eoliintuy and Stats-ordared) at the alto. 
Thia dedstoo wlU be mads on a easa-by- 
oaaa baa to, ta king Into acooont dta 
atattts of GBRCLA actirltlea at the atta, 
and tha potential (or dlaniption of or 
eonfUct with that work If uw FRP action 
tefara aothorlaad. 

IV. Raaponaa to FtibBc CoBrnsants 

On May la. 1987 (S2 FR 17901). BPA 
soUdtad pobUc comment on the 
Agency's totention to adopt e policy for 
iadudlng eligible Pedtrel facility sites 
on tha Nn» even if they are also aubfact 
to RCRA oormctiva action authorities: 
tha Agency raoahrad six oommenls on 
tha policy. BPA oooslderad tha 
commanta mlaad and raaponda to them 
atfbUowe. 


FPdaral bcQlty altaa would be placed on 
Hm NFL ngardlaM of the fadlity'a 
atatoa ondar RCRA. As dlacnaaad abora. 
this Is oonsistant with Conpatslonal 
Intent that Fsdaral fodllty altaa abonld 
be on tha NFL aod that listing criteria 
ahoold not be applied to Federal sites In 
a manner timt la more exdnalonafy tiian 
for prhrata altaa. Kowarer, ttia 
conunaotar ts Incorrec t in sognesting 
that Fadanl fodlity altoe wUlba liatad 
ragardlaas of tha dagraa of basard they 
preaanL Iba Agency Intenda to naa the 
HRS. the aama method need for non* 
Federal BRea. to detamdsa ndietbar a 
Fadanl fodlity sita poaaa an actual or 
^tentlal dvaat to haalfo or foe 
anvironmant and, therefore, qaallfles for 
foe NFL (CnrenUy, a etto is gsDarally 
aligibia fo the NFL If ^ HRS score la 
ajO or Bsatar.) The apptieation of the 
HRS toFadaral fodlity altet la 
oonsistant with CEROA aaction 120(d). 
eifoldi la qulres IPA to naa foa HRS In 
trainatti^ for foe NFL tha fodlitiaa on 
Rm Fadanl Agency Kasaidona Waste 
CoBplianea Dodcet 
One eommaotar did not oommant on 
foa policy, bat nther la ooncar n ad that 
no Sup otf o nd nMolas be spent at 
Fadanl fodlltfat. Tha oommentar 
baliarea that ndfoer pca-ra me dlal work 
(praliffltoaiy aasaasmants and alta 
Inspactiona) nor remedial work afaoald 
be maoead by foa Itaat FbncL 
In raaponaa. Bxecotiea Order 12500 (52 
FR 2925. JaonaiT 29^ 1987), at aaction 
2(a), delegataa foa reaponalbtlity for 
conducting moat p ra- remedi al work to 
the Fadanl tgudaa. Therefore, foa 
Fadanl agandaa, rafoar than foe Thist 
Fbnd. Rnanoa thaaa acthrltiat, with EPA 
prorldlog o vers igh t In addition, aaction 
lll(aX5) of CERCLA. at amended by 
SA^ strictly limits foa naa of foa Fund 
for remadial actions at Fadenlly-ownad 
facUitiaa. Although foa Administrator 
does have the diaoation to naa funds 
from tha Hasardoua Subatanoas 
Suparfond to pay for emaiganey removal 
actions for rafaaaae or threatened 


SwJOl 5Srvtov«f Sdtasa te te Ttom 
CM F Aop. sasa uei (w jx Id nas) ronoa 
dMffr tedM oMdHt of « ai/FS s mmmL 
MMdteL aeSHk M Od «■ MNWiBa 
wMdtel aeSMi b* tehni^ wtoa Mte te ea 
aw NR. li dMr Wvtewal M • IU/PS-> o re 

BSB 0«lF a ten pM Bt/re M b* Stetoted ■( 

pi^oHd (NPlItetes mvvmW IB ApM^S 
iwmval OTBority MdteOSaCLA'^ 

* • SkSn m BStbadltea ««• MiOited M te 
tteptetteMteaf tWbaw Md &MI1JP MB pnWBOs. 

(ZtCLA. mandw odte Itsm BMdM ndX 
•• -n/FTte • tefte of aM Md» CBtOLa. Md 
•ppltea (• a WMlal tete atedr and avalMfleB 
P WMW I te wdMXBSqd) at tba MCF . VK as 

M tha fCF. Il Aa naaodvd a isl 
aBMtftetM8«aoeaptebte M/FSadw 

»'*3»CLA. 


TWO of foa sfai coBBenten concur 
with foa poUqr to lodnda aUgibla 
Fsdaral fodlity titoa oo foa NFL and 
have no sugge sted revlalons or 
additional oommanta. 

One oonunanter *^enareny aupporta** 
foa policy, but baliavat that foa criteria 
used to list Federal facility sltaa an 
unclear. The oommentar states that "aa 
writtmu the prop os ed policy could be 
toterpreted to mean that Federal 
hanrdotts fodlitiee would be placed on 
the NFL regardless of their status under 



In response, the eommenter is correct 
In condudlng that under the policy. 


releeset from Federal facilities, tha 
cooce re ad Bxacutlva Agency or , 
department must reimburee foe Fund for 
Budi costs. Executive Order 1258ft 
aaction 9(1). Tha Department of Defense 
and tha DapartBant of Energy also have 
reaponse authority for emergency 
removals (Executive Order, section 
2(dj|. 

Another oommentar opposes foe 
policy of pladttg RCRA-regulated 
Federal facilities on foe NFL arguing 
that public notification is adequately 
addr eaaed by ofow provisions of 
CERCLA (sections 120 (bj. (c). and (d)}. 
and that the policy ts Incmslstent vHth 
section 120(a). wmcb requires that 


is; tWB / Rala« mod 


Pedarml bdStiM eonpljr wfib CSRCM 
in tfw tOM MBBtr M tl^ 
Do agu T OTM wtal — tfty. Tbt c cM BWrtg 
bellevw that th* adoptfoB ef llw 

propoMd polfcy la kieeotMnt wfth 
EPA*i pottej fagaidtag DO»Mml 


In rafpeoaa CBRCLA aactfena UD (bl 
(c). »d la (ha aatafalbtaiaiit « 

tha Fadaml Aftncj ll na a rdnaa Waata 
CoapttaDoa Oachaf and ta (ha 
aaahMdoa of facOdaa OB (ha dodcat far 
Aam^Tha Afaaer a^aoa (hal ihia 
docfcef wfD provide tha pobbc «Hh fOBW 
faifecmatloa wi g «wtt» a *~~~T duna waata 
acthrttfaa at FMaril iadUtlaa aa wbU aa 
InfarawtkiO 

A|OBe]r (Moavaa, nowavai. that 

avafaatiot aftaa faa HXa aad 
da^ OB (ha NFL tboaa diaa Oal poaa 
^ Boat aartooa pnMna. will aofve to 
fafam die pahUe of (ha ralathra haaafd 
a^dwta a lha I lati m prbc aaa alao 

axaalaa HRS docBBoSndiaSBeaM 
far a parOoilar alta, and to eoBUBaat OB 
a propoaad Batfaf. In additloii, tha NFL 
ffvndoa foaponaa catmortea and 
daanap ttatw eodaa far altaa, and 
ddatea altat whau no farther raaponaa la 
faqnliBd adding to tte (nfannattonal 
bj^ta of natal the NPL Ttoafom, 

BPA battavna that fiati^PadafnJ fadDty 
aHea wdl adviaa tha pnbUo of tha atatna 

of Fadaral aoveiuiuaut daannn afforta. 
aa waQ aa help Padaral agaadaa aat 
prtoHttaa and fecna daanop afforta oo 
thoaa attae (hat praeant tha moat aariona 
preMtBta, oonatetant with tha NCP (BO 
PR 47V9UNofTambar 20, IMS). 

Aa to tha eoBment eoBoanitag 
raCLA aactfoD t20(a), EPA agreea that 
the aaettaoprovldae that Pedaml^ 
owned fiadlitlea are nhfKt to and amat 
ooopljr with CXRCLA to aome 
axtanl aa any nongoTaremantal entity. 
Ftirthar. aactkma l20(aX2) and 120(d) 
prevlda that EPA atamd naa the — ma 
mlae and oltarla to avahiata Padaral 
altaa far the NFL aa are applied (o 
private altaa. H owavet . today'a policy la 
not toeonaiataBt with thoaa aactlona. Aa 
a threahotd aattar, It la BBc o B t fu rartad 
that an HRS aoora of 2 &B 0 or greater la 


.. IriUtT leqnlfeaaBt far bota 
Pederal and private altaa. Tha qneatloa 

itWwc«wtB(clriC»QAPa 

‘ awBhHitlifcwW 

rf br MmI awwtw w VA 

anaMaaetai 

rnimtia»aA,'T%» 4 mMmwm^W 

Mweh fVButhdlHiwBw — Wml— >iaw 

•wweMt «(tk CBtOA McOdi UOti) w 

f«» a HB I* wMle kMM ad 
Ba il H i i w im l UtHm MBd) ByWaa aVA W 
vMlww faeBeaa « Bi dBceM «e« Bt HKS hr 
FMBla tochwoo « Ba NPI. 


^^>hoo^dNPL<!talbltP^rfawlri(e^^B 
defaned Bob Battag aa a nattar of 
mU^. Aa axpialM aboea, te Agenqr 
doea not baitavt that (StCLA aaettao 
l20(aK2) can ba lead to leqnhe Mtanttaal 
treatBaot of PadBtl and prfvata altm In 
all dfc nni at ami a B tha fact ftiatC tanff e aa 
ierialatad a Boabar of reqaBaoMota to 
additloa ta or taataBdoC Ihoaa 
appUeabla to private 
“----^lJ0(cgi(aK2h(hML 

ttatoithatagtaf 

of tba naad to adtaeaa c. _ 

aapaeta of Padaral fMiililai dUheanlto 
than far prfvata aitaB Rate, BPA 
tatarpreta (ZRGLAaacItaB laOTa) to 
maas that tha orilicto to Ital Maial 
facility altaa ihodd Bot be nm 
tvrtarin aa r ythantoaedtartoteltatBen- 
Padaral tatoB to thta ova; H ta dev that 
tf BPA ware to apply tea no»Paderal 
RGRA dafaned Uft^ policy to Padaral 
fadlltleB very faw Padaral iltee would 
bt ooBaktaraa far tho NQPL oonnlar to 
the apMt and tetant of aeotioo U6 (c) 
and (d) of CBRCXA and tito •tatBte*a 
leglalativa hlatory. Moreover, ooa of the 
kqr faetari In BPA*a dadtioa to a^ a 
RGRA dafanl policy far 'private altaw 
the need to managa and oaoaarva Ftaid 
mo ur caa do aa not apply to Padaral 
fadlltlea bacanaa the reaiodJei are not 
Rad-finanoed. BPA baUevaa that H It 
cppropitata. and ooBtlataBt with 
CoBgieaalaBal tatant to taka tfaaaa 
dUfaranoae totoaoeount aa le^ aa tha 
teanlt la not to treat PCdaral agondea In 
a Bora axdnaknary Baanv toan 
private fadlltiat. 

Two ooBBantare axpraaaad ooDoam 
(hat Uattag Padaral fadUty allae might 
Inte rf ere with attfaroamant aetivitlee 
nnder RCRA. One ooDunentar atated 
that tha policy la taconalatent with 
CERCLA aactloo 120(1). which lequlraa 
that Padaral fadUtlaa comply with all 
RQtA raqulrenenta. 

In leaponat. the Agency*a view la that 
today’a poUey will fadUtato 
anforoaBant aetivltlat at Paderel facility 
altaa, not taterfare with them. In affect 

by aooooreging ttw drafUita of 
eoBprtbenalve lAGa far Padaral 
fadUdat. tala policy will advance the 
goal ofilta rtBadladon. In addldon. the 


1BBZ5 

potential coafliol batwaan CZRCIA and 
RC31A; rathat, tha ooRocIlvt aedoo 
anthoritlai of tha twoatotiitaaoveifap. 
pvnnaat to atatnlocy dadgn. bdaad, tha 
aBegad totetfarenoe with RCRA 
oonacdva aedoM CERCLA daanapa 

can ooBor at any poM in lha pfoomi. 
dapandtog npoB toa^adlk 
caaa. to thoaa euaa where tot nlaviiri 
•tatnta do ovarfapi. 9A baBam that 
one of (ha atatatea nreat aomadBaa ba 



Tha Afency acknowlaibaathat to tha 

caia of Padaral fadDHitatodi^ toao 
bvt a dptlUcaBoa not praaaot far 
priveta dtoa.Fior toatanoB CERCLA 
ae^ 120(tXa) provldaa t^ 

Fidval facility dtoi an toaVKRC, BPA 
wU play a Bola to adccttog rcmadiaa. 
wfallaagtCLAaaettaDl20(aK4) . 
provldat toatBtoto lawi 
leaevtl and remadlal aettana ■hall 
apply to Padaral factottaf when ukA 
^ttaa are not OB the NFL (tha aaedoa 
doaa not dtaoan how State lawi apply 
at Pedaml dtac that are an the NFL). 
However, tap ddfanaoc la BPA or Stoto 
totaa at Nn. vama aoB^ Padaral 
CKlllty dtoa leanha from tha ctatotarr 
•chama reflactod to CERCLA aaedocta 
120(aK4) and 121(d). and aot from tha 
act of Uattog itaalt CBRGLA «nota BPA 
to lid Padtoil diaa ca tha NnUMid than 
•podfiaa oertato atototoiy 


lAC proeaaa allowa BPA to taka etapa to 

avoid dnpUcadoB and nntdlM; tha lAC 
amy daBna areia of a Fadaml facility 
that may aflldantly ba addraaaad imdar 
RCR.\ ( 64 ^ nnlta that are dlidnct from, 
and do not dlanipt CBRGLA acdvlttaa). 
In addition. Sutae wUl ba aneonreged to 
baooma etgnatoiT partiea to lAGa. 
t edndng the l lkallfaod of 
latei'gu V arnaieiital eonfliet over 
Joriedicdon and the aalactlen of remedy. 

In any event It la not the act of 
pledng a slta OB (ba NFL that oeatea a 


Ptotto, OMiely aUiging that there 
may ba aama affect on State 
anforoaBantacdoiuaaaieaQlt of a 
policy of tachNUng Padaral fadlidae oo 

the NFL ta aot groonda far lejacttag 

today'a poUey. lha Agency haa 
revlawad both aldaa m tha qoaetlon, and 
haa dttamtoad that It la to tha beat 
latareat of Hm pebUe and environmental 
protection to piaoi Federel facility ritea 
on tha NFL and tfana to make CBROA 
anthoritlae avaSabla to aehlava 
oomprebanalve remadlat for 
eontamlnatlon at tech altaa (whan 
appropriate), to addition, the lAG 
procaea, aa dtacoaaed la thia policy. wiQ 
aerva to wlittiwi— dnpUeatloa and 
inoonalateney wKh potential State 
ordara. 


wiB(«Ke) 
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EPA alfo dbafftw Iht an ARAR la mwhtd hf SPA (MOlioa 

I eoTOPwrter^t tv i g u tkn that tod«y*a 121(dX4n, fta Stota om^ obtefai fodidal 
policy te laooaalftaat with CSROA itrlowofaacha wahrartandtvMilf 

wctiao UO(I). wfakb proHdaa that wiannraaaM. may raqoha that tha 

"Doifalaf hi thia Mctta abaB affiel taBaadalastfoaooafcfmlolbt 
erliBpalrthaobllgitiaaofa^ la qaif aBM O t la qaaatioa by^paytof tha 

dfp art ma nt ayancy. or l iM tu Baaii l a lH y addHtaaalooataofamatiBgaqn 

oftbatlnltadStataatDeeapiywtthaay atandard (CKRGLA aaetloa Ul(f)(S)); 

l a qulwM t of ttw Solid Waala Dtapoaal thaa.tbaialaatoraaetiealSO(l)ia 

ActIRCRAHIadadiB|eaRaelh>aaell 08 aatfaSad 

fo<(ilramaBta^" BPA latepaiti ttat Dda tntafpntatioB of aacCiOB 1S0(1} 

aacthm ahapty to maatt that aacthm IM fcOowadlracthrfraBthataBnaM^dM 

doaanoUmpalrothmwiaiappIfaafala pwf lai oBthS? whkh atataa that 

RCRA rinalTiawH'. thia awdafa ia mat *Mhdtag Id tUa aaotioo**«-«a oomporad 
ovtDlfaiaetiaDlaeoaABladndar to*Mhteg(Btld 8 A 0 r<-^aUalbcl 

CBRGLA,aaGBRGLA«etlaatll(A(S) RCRAohl||itiQea.1UataoTaalBplii0a 

opadfieaQyprovIdaathitARARaof ' RmItatiooaoaiitalDBdfaiocAaraaetioaa 
RCRA aadteti law maalbaaehlavad oftht atatata.aQchaathapanBltwahrar 

with t ayai d to aoy oo^lta raaaa^. Bvtn previaloo (aacttoo 121(a)); tha prooaaa 

tfaRC^orStataraq uI rimaii t matla IbrariaelIngaadwahiDgARARa 


{aaetloBa 121 (dX2) aod (dRO)); and tha 
boo OB ramadla] aetlosa doI appaotad 
b)T^ rMiBi («o«ioii 
Fw aO thaao faaaOBa. tha AnDcy 
baUavaa thattodajTa MmalbdSI^ 
Batliig pohoy la appropcUta, that H 
nflaeta Crtnyoaalnnai iotaBt, and that It 
la oooalataot wlthCBRCLA. 

Puaoaat to tha policy daaoribad In 

thla Dotioo. tha Apney win 

ohglbla POdorai fMiU^ aitao om tha NFL 
ovaD If tha alto ia alao aafalMct to tha 
co w a c t i a a aetioa authoritloa of Sobtitla 
CofROU. 

DatKlfoBhAim 

laaateRCaaMm 

Acting AMti$tantA^bdaittrator,0/j^cf 
SoiktWmtfmd^mtmteyAmponmi 
(TR Ooa POad a-10>0R 1:48 am) 
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Mr. Chairman, fallow mambara of tha Taak Foroa, it is a privilaga 
and an honor for ma to ba a maa3»ar of this Taak Forca, rapraaanting 
tha intarasta and viavpoints of tha National Govamors' 
Aaaooiation. 

Our task hara is to maka racoxnaandations on ways to improva 
intaraganoy coordination and to straanlina prooaduraa for tha 
purpoaaa of axpaditing anvironmantal rasponaa actions at military 
inatallationa that ara baing olosad or sohadulad to ba closad. 

Tha National Govamors' Association, founded in 1908, is tha 
instrumant through which tha nation's Govamora collactlvaly 
influanoa tha davalopmant and iiq^lamantation of national policy and 
apply oraativa laadarship to stats issues. Tha Association works 
closely with tha Administration and Congress on state and federal 
policy issues. Tha Association serves as a vahicla for sharing 
knowledge of innovative programs among the states and provides 
technical assistance and consultant sarvioas to Governors on a wide 
range of management and policy issues. 



StatM hava Inbaritad a pollution preblaa of ataggaring proportion 
froa tba fadaral govammant. Whila aggraaalva fadaral and atata 
ragulatiena hava graatly inprevad anvlronaantal nanaganant and 
olaanup within tha privata aactor ovar tha laat two dacadaa, thay 
hava not dona as wall to ansura aound anvironmantal practicas at 
military basas. Km a raault, virtually avary atata la boat to 
anvironmsntally contaainatad military baaas. 

Btata - inYQlyamant in Claanup of military b a aaa alatan for eloBura 
ia-BOtivatad bv aavaral factora. Flra t . atataa hava a legal 
raabOnaibilitY to anaura that state anvironmantal el a anup and 

aaMgmtnt. Idia art flhaYldi Sacond. at ataa hava a aovaralon duty 

to anaura that olaanun nlana and aetlana win raauit in aafa altaa 
anl.wlll not croduca additional. hagarda that cou l d thraatan the 
haalth and aafatv of thair oltlrena. Finally, atataa have an 
aoonemlc Incantiva to anaura that appropriate olaanup actions are 
promptly taXan. Many of these bases slated for closure will 
eventually ba tranafarrad for oiviiian usaa. Tharafora, it is 
i^^rtant that states ovarsss cleanup and eomplianca actions at the 
baaas so that states and thair local eoamunitlas do not inherit 
oontamlnatad property. To minimize aoonomio dislocation in 
ooBBunitias, it is also important for tha claan-up to taka place in 
a timely manner. 

Wa baliava that both the Comprahanalva Environmental Response 
Coapanaation, and Liability Act (CSRCLA) and Rasouroa Conservation 
and Recovery Act (RCRA) provide opportunities for states to 
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Mtablish strong rolso in ovsrsssing olssnup «otivltiss st ths 
elosing bssss* Pursuant to CSRCIA Ssotion 120, sons statss havs 
sntsrsd into ths Fsdsral Facility Agrssnsnts with ths U.8* SPA and 
ths Ospartmsnt of Dsfsnss (DOD) for ths eXsanup of ailitary basss 
lOiioh ars on ths National Prioritiss List. Thsss Fsdsral Facility 
Agrssasnts provide an sffsetivs mschanlsa to snsurs eoopsration 
among ths DOD faoilitissi U.8. SPA, and stats and local regulatory 
agsnoiss. Ws ars hopeful that states will be vorking closely and 
productively vith thsss agencies to expedite ths cleanup activities 
at these closing bases. 

I. nadavslQp nsnt and Rsuas of Jtilitarv Bases 

Rsdevslopment and reuse of ailitary bases involves issues that 
ars vital to the environment and the economy of ths states. 
States will havs to balance their mission to protect public 
health and ths environment vith the economic needs of the 
states and local ooaaunities. We must not be a stumbling 
block to base closure and rsutiliiation of bass property. We 
support rapid redevelopment and reuse of military bases, as 
long as ell environmental lavs are complied vith before, 
during and after olosure, and as long as ultimate remediation 
of environmental contamination at the bases is not adversely 
affected. We believe that such redevelopment can be 
undertaken rapidly, consistent vith CSRCLA Section 120 (h) , if 
U8 BPA Interprets that provision in a common sense way, 
vorking vith states on a case-by*case basis. 
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Intaria civilian land usa on • cloning baao uy bo ollowad if 
ouch land ooo will not Intarfaro with tho ongoing cleanup 
oetivitlu, if tna state end the public are edequately 
notified, and if dod agrees to indemnify, hold hamless and 
waive claias against the state for any cause of action arising 
out of tho uso of tho booo proporty* 

states nay consider parceling out the clean or cleaned 
portions of the base property for sale if, in addition to the 
abova>aentioned three conditions, DOD agrees to retain the 
responsibility for any long-tem operation and naintenance of 
the ranediel action end for any necessary renoval or renedial 
work Identified in the future. Furthemore, aufflclent 
protective provisions should be written into deeds and other 
legal decunants effectuating parcel transfer, which will 
provide for right of entry or access by regulatory agencies 
for monitoring purposes. Land use restrictions should also be 
iiq^sed on parcels which cannot be fully remediated because it 
is either technologically Infeasible or prohibitively 
axpunslv« to do so. 

In dotornining tho eloonup otandordo, oohoduloop and 
prior itloa for tho clooing haaoo, thoro hao to ba a visa 
balancing between the environmental concerns and the economic 
oonoidorationo * 


- 4 - 



Wamv m bas« qlomux^ in r^qulr^d by law to occur boforo tha 
•ohodulod final elaanup pravioualy agrtad to In tha Fadaral 
Facility Agraaaant, atataa may conaidar on a caaa-by-eaaa 
baaia vhathar it ia appropriata or f aaaibla to ranagotiata tha 
tarma and achadulaa in tha Fadaral Facility Agraamant. If tha 
raaouroaa ara aimply not availabXa for tha atata to parform 
ita ovaraight raaponaibllity on an axpaditad tlma achadula, 
tha atata may hava to aaak incraaaad ovaraight funding from 
tha fadaral govammant in ordar to halp meat tha cloaura data 
raguirad by lav. 

In ordar to anaura that tha propoaad rauaa of baaa property 
doaa not intarfara with tha ongoing cleanup work, local 
radavalopmant aganciaa need to be brought into thia fadaral- 
atata coordinated cleanup effort at tha earliest ataga 
poaaibla. Radavalopmant aganciaa need to be immadiataly 
informed of tha process and raqulramsnta of ths elaanup work 
at tha base. At tha last masting , va heard about tha 
situation at Norton Air Fores Bass in California from tha Air 
Force's parapaotiva. Wa would like to taka a couple of 
minutes to talk about tha Norton situation from a different 
parapaotiva. 

Tha Air Fores Isaaad a portion of tha Norton Air Force Base to 
tha Inland Valley Development Aganoyi which sublaaaad a large 
hangar to Lockheed corporation for commercial aircraft 
maintenance operation. The hangar was above a potential 
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souro# of hasardouo aubstanoo contaalnatlon. Lockhaad 
eontraetad to bava tha conerata floor in tha hangar raaovad 
and rapourad* Tha U.8. SPA Raglon 9 and California atata 
ragulatory aganciaa found out about Lockhaad'a activity two 
daya bafora tha vorX vaa to bagin. in thia caaa, tha Inland 
Vallay Davalopaant Agancy and Loolchaad ahould hava baen 
inforaad of tha axiatanca of tha Padaral Facility Agraaaant 
aaong tha Air Forca, u.S. SPA and California t Thay ahould 
hava bacoaa faniliar with tha tarma and oonditiona of tha 
Fadaral Facility Agraanant to know that thara ia a potantial 
aouroa of hatardoua aubatanca eontaaination banaath tha 
hangar. Thia aituation axamplifiaa tha naad for anhancad 
conaunication aaong tha DOD branch, tha baaa, tha fadaral and 
atata ragulatora, tha local radavalopaant aganciaa and tha 
public. 

II. CoaaunioatiQn and Coordination vitmadaral. St ata and Local 
AgaagiMi MU tot Pubiifiu 

Stataa racognisa that thara ia an intaraat, J»oth within the 
DOO branohaa and within tha local coaiaunitiaa, to promptly 
maXa land and faoilltiaa on cloaing baaaa availabla to private 
aactor for intar ia uaa and poat-cloaura uaa. stataa naad to 
aaka aura that activitiaa aaaociatad with baaa rauaa do not 
conflict with or iapada tha cleanup work aa required by the 
Fadaral Facility Agraaaant, and fadaral and atata 
anvironaantal lava. 
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Thmrmiorm, it it ••••ntial that tha DOD branch notify and 
involva tha atataa aa aoon aa peaaibla regarding any propoaad 
baaa rauaa or ohangaa in ita cleanup policiea or prioritiaa. 
Tha conmunicationa aaong all partiaa concamad need to be 
iaprovad. stataa need to 3uiov, at the aarliaat atage 
peaaibla, what tha propoaad rauaa achadulaa are for the 
oloaing baaaa. Thia information doaa not appear to be 
forthcoming. Moat atataa vill have to hire additional ataff 
for tha expedited cleanup effort, and vill need to knov in 
advance when to hire tha new ataff and how many to hire. 

It would be helpful to have a joint-aarvieaa regional 
environmental office in each atata which vould coordinate with 
tha atata on behalf of all tha DOD branohaa regarding broad 
policy iaauaa. Thia way, tha atata vill not have to deal 
aaparataly with each branch which may have different 
praotioaa, polleiaa or procadurea regarding tha required 
cleanup of ita baaaa. 

Furthermore, there are even policy differeneea within the aame 
aerviee branch. In California, we have one baae which has 
fifty environmental ataff with the authority to make on-aite 
deoiaiona; and leaa than 150 milea away, we have another baae 
which haa two environmental ataff who defer all the deoiaiona 
to the eaat ooaat, oauaing unneceaaary delaya in the cleanup 
proeeaa. Thia demonatratea the need for coneiatency in 
policiea not only within DOD, but alec within the aame aerviee 
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branch. 


Wa also baliava that it will halp apaad up tha cleanup procaaa 
if graatar authority ia given to tha local baaa off iciala for 
on*aita contracting and daciaion-naking on technical iasuea. 
Thia not only will arpadita daciaiona, but alao will allow for 
a batter ralationahip batvaan tha baaa and tha atata 
regulatory aganoiaa. 

In addition, atataa say conaidar aatting up a atata*laval task 
force to addraaa tha baaa oloaura iaauaa. In California, U.S. 
SPA Bagion 9 and Governor Wilaon have jointly propoaed a 
vulti*agancy taak force which would include aambera 
rapraaanting tha DOD branchaa, U.S. EPA Region 9 , and the 
atata and local regulatory aganeiaa. 

Suceaaaful tranaition at thaaa cloaing baaaa alao dapanda on 
how much ooBununity involvement there ia in tha procaaa. Baaee 
that are receptive and raaponaiva to local concama will 
hopefully be able to aaaa into tha tranaition from military 
praaanoa to civilian rauaa with blaaainga from both regulatory 
aganeiaa and local communitiaa. 

with regard to tha funding for tha cleanup activitiaa at the 
cloaing ]»aaaa, atataa applaud DOD' a propoaal that aala and 
laaaa prooaada from property tranaaotion be uaad to fund 
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cleanup* Kovavar, atataa ara oonoamad aldout tha continuing 
funding for tha olaanup and tha atata ovaraight. Currantly, 
for thoaa atataa which hava antarad into tha Dapartnant of 
Dafanaa and Stata Namorandua of Agraaaant (DSMOA) with DOD, 
funding for atata ovaraight ooaaa fron tha Baaa Cloaura 
Account which ia funnaliad through tha Dafanaa Snvironmantal 
Raatoratlon Account (DSM) . Aa wa undaratand, funding from 
tha Baaa cloaura Account may axpira aftar fiva yaara. 
Thar af or a, wa would liXa to ba aaaurad that aouroaa of funding 
for atata ovaraight and claanup will continua, ainca it ia 
obvioua that moat of thaaa baaaa will not ba fully olaanad up 
in fiva yaara. 


TIX. fltata^a Au thority Undar CERCIA and RCRA 

It ia tha atataa' poaition that Congraaa, by enacting CERCLA 
Saotion 130 (a)( 4 ), haa axpraaaly waived fadaral aovaraign 
immunity regarding removal and remedial aotiona at fadaral 
faoilitiaa which ara not included on tha National Prioritiaa 
Liat. In other worda, it ia tha atataa' poaition that tha DOD 
facilitiaa ara aubjact to atata law raguiramanta and tha atata 
approval authority regarding removal and ramadial aotiona at 
military baaaa which ara net on tha National Prioritiaa Liat. 

Stataa alao aupport tha aggraaaiva uaa of atata anforcamant 
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authority to naka aura that haaa oXoaura aotivltiaa and tha 
raquirad oXaanup ara carriad out in full conplianca with 
fadaral and atata anvironaantal lava. Whara nacaaaary, aUtaa 
will aaak panaltiaa againat tha DOD faoilitiaa to datar future 
violationa at tha eloaing haaaa. 8 tataa ara hopeful that 
Congraaa or tha U. 8 . Supreme Court will aoon clarify tha 
atataa' authority to aaaaaa panaltiaa under RdU Section 600i, 

CONCLUSION 

In conoluaion, va would like to reiterate that tha key to a 
auooaaaful and axpadltioua cleanup of tha eloaing baaaa ia 
communication and cooperation. DOD, fadaral and atata 
regulatory aganoiaa and local communitlaa need to work 
together to ooma to a oonaanaua on iaauaa relating to the 
cleanup and rauaa of the oloaing baaaa. 


Itr. Chairman, fallow mambara of tha Task Foroa, i thank you 
for your oonaidaration of my atat ament. 1 would be plaaaad to 
aaavar any quaationa you may have, and to work with you in tha 
coming montha on tbaaa important iaauaa. 


- 10 - 



STATEMENT OF EARL E. OJELDE 


PRESIDENT AND CEO 
OF 

CHEM-NUCLEAR ENVIRONMENTAL SERVICES, INC. 


PRESENTED TO 


THE DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 


July 17, 1991 



Members of the Task Force, I am Earl Gjelde, President and Chief 
Executive Officer of Chem-Nuclear Environmental Services, Inc., 
and I am pleased to provide this statement to the Task Force 
regarding environmental response actions at closing military 
installations . 

Chem-Nuclear Environmental Services, Inc. (CNES) is a member of 
the Waste Management, Inc - Chemical Waste Management, Inc. group 
of companies, which together form the world *s largest and most 
experienced environmental and waste management team. CNES is 
specifically structured to focus these extensive resources, 
experience and capabilities on the unique and complex 
environmental and waste management needs of the federal 
government. The CNES team offers waste management systems, 
procedures and Quality Assurance policies that meet all 
applicable state environmental and EPA standards, from analytical 
technologies through remediation systems to final treatment, 
disposal and site restoration involving all streams of waste at 
federal and industrial facilities. 

We commend the dedication of this Task Force, the Department of 
Defense and the U.S. Environmental Protection Agency (USEPA) to 
explore methods of consolidating and streamlining interagency 
coordination and environmental restoration. The Department of 
Defense has created, through this Task Force and other public 
fora, avenues of ptiblic expression for concerns about 


1 



environmental problems at DOD facilities and proposed solutions. 
Out of this atmosphere of genuine openness, creative solutions 
will certainly arise* In congressional hearings Deputy Assistant 
Secretary Tom Baca, and Christian Holmes, Deputy Assistant 
Administrator for USEPA, have called for greater interagency 
coordination and streamlining of clean-up procedures. Both DOD 
and USEPA have made clear that expedited environmental 
restoration and interagency cooperation are not mutually 
exclusive. 

Base closures have made this point practical. With regard 
especially to large bases slated for closure, it is clear that if 
expedited remediation procedures are not established and 
utilized, final cleanup of the facilities might be delayed 
indefinitely. Additionally, if expedited restoration procedures 
are not considered as a first resort, instead of as a last 
resort, the prolonged, multi-stage, time-consuming and expensive 
that we have experienced in the Super fund program will be 
repeated at taxpayer expense at federal facilities. 


DOD AMD EMVIROMMEMTAL ACCOUMTABIZiITY 

We believe a successful Environmental Restoration and Waste 
Management Program at DOD rests on four cornerstones which are 
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derived from extensive environmental experience in the industry 
and municipal sectors: 

• Involve the people who know and have experience in the 
commercial contract world; 

• Identify clearly what the DOD wants to achieve when 
soliciting bids, but don't stifle creativity on how to 
achieve these goals; 

• Hold contractors accountable for the results; 

• Align contractor incentives with the Department's 
desired results. 

Take advantage of the best America has to offer. Involving 
companies that know the environmental business will mean 
accessing the commercial skills and experience that already 
exist. Superfund and other corrective action programs have given 
the commercial sector over a dozen years experience in the 
technical areas of restoration and waste management. DOD should 
take advantage of lessons learned. Moreover, DOD should 
challenge industry to find new and better solutions to EX)D's 
problems, not constrict it with specified solutions and methods. 
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DOD must set out clear performance standards which the 
contractors must satisfy. These standards also will provide a 
clear measurement of environmental compliance. With desired 
results clearly stated, the contractor can then be given 
authority to solve the problems for DOD in a cost-efficient and 
environmentally effective way. 

Holding contractors accountable will mean Implementing contract 
mechanisms that measure performance by commercial standards. 
Accountable contractors, who possess the proper degree of control 
and authority at an installation, will have a clear incentive to 
produce what they promised. Accountable contractors have a bias 
for appropriate action, which lessens repetitive, overlapping 
site analysis and supports more integrated clean-up methods. 

Aligning contractor incentives with the desired results and 
performance standards will bring more environmentally effective 
and cost efficient work. Saving costs and reducing time for 
tasks demand creative technical breakthroughs and a bias for 
action. Incentives, in the fee structure and bonuses for cost- 
and-time-savings, are essential elements in encouraging the best 
results . 

DOD AND COMMERCIAL EMVIROMMEMTAL ADVANTAGES 

We would like to briefly focus on three innovative practices 
widely used in the private sector which could, if implemented 
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broadly where appropriate, save funds, protect the environment 
and establish the Department of Defense as the federal 
environmental leader. These could apply equally to closed, 
realigned and active DOD Installations. When applied to base 
closures, these practices could greatly speed up the transfer 
process, and subsequent receipt of revenues for the federal 
government. The economically effected communities would benefit 
from the clean-up earlier and the near-term Impact of closure 
will be lessened. These are not new Ideas, but simply need to be 
applied In new areas and more broadly to meet DOD demands: 
Integrated or "turn-key” contracts; substantial clean-up 
Initiatives; and a capital development partnership program. 


INTEGRATED, TURN-KEY RESTORATION CONTRACTS 

The TOD, especially the Air Force, has boldly stated the need to 
explore consolidated, turn-key clean-up contracts whereby one 
contractor (or contracting team) is responsible for environmental 
services at a site. We strongly encourage the Department and the 
Military Services to focus on Integrated Restoration as a first 
resort. In order to avoid entering the fragmented Superfund 
approach at each installation. Where appropriate, the 
Integrated, turn-key approach should prove a time and cost saver. 

Under this approach In a remediation-restoration situation, the 
TOD would develop a compact but dependable RI/FS, using the most 
efficient and accelerated study techniques approved by EPA. 
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Contractors would then provide bids to complete all of the phases 
of the remediation and restoration. DOD would collect baseline 
data on the volumes and types of waste at the site and provide 
known site characteristics. Contractors or teams of contractors 
would then competitively bid for the project from completion of a 
final site investigation through technology implementation, 
identifying to the greatest extent possible fixed<-prices or 
fixed-xinit prices for wastes processed. 

Many critics of the pace of cleanup at DOD facilities have 
concluded that the complex and exacting final clean-up standards 
of Superfund and other statutes may tend to trigger exhaustive 
study and corresponding delay. USEPA has been attempting to 
address this issue by proposing ways to streamline the site 
investigation process. The central premise is that use of an 
initial hydrogeological analysis to focus site monitoring will 
reduce the number of samples needed while at the same time 
assuring more accurate site characterization. These new 
procedures can accelerate the site evaluation phase dramatically 
and produce more accurate, reliable results. 

Our company has had considerable experience with these new 
procedures and can attest to their success. In fact, in most 
Super fund situations we find we can conduct a very thorough RI/FS 
for a unit in three to six months, and at a fraction of the 
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traditional cost. The program ve utilize has been made available 
to EPA and DOD, and is available to anyone else. 

Experienced contractors, given accurate preliminary information 
on site and waste characteristics, can submit bids on the cost of 
performing the rest of the project. For smaller projects, such 
as removal of an underground storage tank or a motor pool area, 
literally hundreds of contractors will be experienced with this 
kind of bid. On larger restoration projects, DOD will find a 
large number of competitive contractors and teams of contractors 
prepared to bid. 

ONES has broad experience with this approach. Firm fixed 
contracts make up more than half of the environmental restoration 
work performed by ONES and its parent company. Chemical Waste 
Management, Inc. We have conducted single contractor remedial 
projects for the DOD and through CNES Geotech have found our 
charges to be 45 percent of the charge for identical work carried 
out under the fragmented contracting model too often used in the 
Super fund program. 

The incentives under this approach are right. There is 
considerable pressure for prompt, accurate, efficient action 
because the contractor has the burden to produce the required 
results within a high degree of fixed pricing. Moreover, this 
disc ip lined-bid approach by its nature encourages development of 


7 



new, more effective and cost efficient technologies. It must be 
stressed that fixed pricing is truly effective only if the 
contractor is accountable for specific environmental results. 
Short-term costs are then balanced with long-term environmental 
results . 


SUBSTANTIAL CLEAN-UP INITIATIVES FOR DOE 

Seeking the right regulatory approach can accelerate physical 
clean-up of a site. By expanding the application of the 
Super fund Interim Remedial Action Program and using it as a 
model for other remedial programs, DOD could contract for cleanup 
for far more sites than it envisions at present. 

Under this approach, the contractor would perform a substantial 
remedial action that eliminates a site's threats to health and 
the environment, but does not achieve all applicable, final 
cleanup standards. The contractor would analyze the site, using 
the most focused and timely means sanctioned by EPA, and perform 
such tasks as removal and disposal of the source, or containment, 
treatment or removal of hot spots, plume containment and site 
stabilization. By the end of the process, all threats to health 
and environment in the surrounding vicinity should be eliminated 
or substantially reduced and the potential for contamination 
migration halted. DOD would then have a substantially clean site 
which could then be scheduled for final restoration. 
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The principle here is that DOD would be able to move aggressively 
to solve 80 percent of the environmental problem as quickly as 
possible. The last 20 percent of work often is the most 
difficult, sometimes is the most expensive and time consuming and 
can be subject to the greatest impact of later technology 
development. In some circumstances, the best approach for the 
first 80 percent is not the same as for the final 20 percent of a 
project. This program accelerates the greatest degree of cleanup 
and health protection, and saves money because the migration of 
contaminants is halted. 

CAPITAL DEVELOPMEVT PMTNERSHIP PROGRAM 

In addition to investigating means to accelerate cost-effective 
clean-up, DOD should seek out private capital development in an 
effort to create rigorous performance warranties for installation 
facilities. At closed bases, anticipating transfer to the 
private or state-local government sectors, and at active 
installations, this cost-saving method might be used. It could 
have the effect of saving substantial capital budget funds. The 
Capital Development Partnership Program concept is an expansion 
of DOD's present long-term contracting authority in 10 USC, 
Sections 2809 and 2812. The Program is patterned after 
commercial sector practices in capital facilities development and 
long-term facilities management and operation. DOD has obvious 
need at active and realigned installations for facilities such as 
those for water treatment, waste treatment, thermal treatment, 


9 



containinent, and waste- to-energy. DOD might also find 
application in certain situations involving closed bases. 

In the past, DOD possessed a few methods for developing, building 
and operating such capital facilities. Assuming that the need 
for the facility was recognized by Congress, DOD was often forced 
to place the full cost of the design, construction, permitting 
and operation of the facility in the budget. At times, the 
product paid for did not work properly, was not able to be 
permitted, or cost too much to operate. Subsequent retrofits, 
added to the initial costs, have at times resulted in bogus or 
deserved charges of economic wastefulness and missed critical 
deadlines. 

There is an alternative option for DOD to stem this cycle of 
costs and lack of performance. Under the Capital Development 
Partnership Program concept, the proposed DOD facility (for 
example, a waste disposal or treatment facility or a waste-to- 
energy plant) would, after a rigorous competition, be fully 
capitalized by private company which is an expert in that field. 

Under this integrated "turn-key" approach in the capital 
facilities area, a contractor or team of contractors would design 
and build a capital facility, such as a waste disposal facility 
or an incinerator, and fully warrant the results. More 
expansively, competing contractors could provide a bid to perform 
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all services, from site investigation through facility design, 
permitting and operation — all for a firm fixed price. 

The Department of Defense has the assurance that it does not pay 
the contractor if it does not receive the environmental 
performance it requires. If the contractor is to incinerate 
wastes to a numerical clean air standard with warranted, 
permitted ash disposal, or to clean waste water to numerical 
water quality standards, it will perform enough study to assure 
that the waste stream is accurately characterized. It will then 
move very rapidly into design and construction of the treatment 
facility. Remember, the contract is paid only if it achieves the 
performance goal set out by the Department at the beginning. 
Contrast this commercial sector approach with the potential cost 
overruns that have accrued over several years at projects built 
for DOD, where such contractor accountability is absent. 

Construction costs and permitting costs at the DOD site or 
adjacent land would be borne fully by the company. The company 
would receive a requirements contract for all waste to be 
disposed of, with the payment fully "subject to annual 
appropriations" (thus addressing the federal budget limitations) . 
Whatever wastes DOD (or the new state-local government or private 
title holder in the case of closed bases) actually produced would 
be sent to the facility. DOD could then decide each year how 
much is produced or how much is to be disposed of subject to 
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annual operating appropriations. Thus, DOD would not have to 
"score** the capital costs and would not pay for anything, except 
the actual processing of wastes. These unit-price payments would 
therefore be ** subject to annual appropriations** under a long-term 
contract. Arrangements could be made for unexpected termination 
of the contract. 

DOD is, of course, now authorized under Title X to contract for 
certain facility operations for up to 32 years. That authority 
should be expanded to include more environmental categories, such 
as waste disposal and waste-to-energy; and long-term requirement 
contracts, svibject completely to annual appropriations, with 
companies which fully capitalize the needed facility and assure 
all permits and certifications necessary under lavs and 
regulations. 


CONTRACTOR ACCOUNTABILITY 

This Task Force is conscious of the valuable discussion ensuing 
in the federal contractor community regarding liability and 
accountability. In closing, we would briefly focus the Committee 
and DOD on two clear principles: 

1. Contractors should be held accountable for the task they 
contracted to carry out and the results they promised. The 
commercial market is driven by this principle. If a 
customer such as DOD contracts to build a waste treatment 
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system which is to be capable of meeting specific standards, 
the Department should not bear the costs if the company 
cannot deliver on its promise. This is but one performance 
warranty often presumed in the commercial sector that DOD 
has a responsibility to demand of us in the contractor 
community; 

2. No company should be expected to bear extraordinary and 
uncontrollable liability, especially regarding third party 
effects and prior existing conditions with future impacts. 
The contractor for DOD cannot "bet the Company" and thereby 
risk its very existence in areas where it has little or no 
control. Accountability must be commensurate with the 
degree of authority and control of the site and tasks given 
the contractor. In addition, the DOE must recognize that 
increased contractor accountability must be matched by 
rewards that reflect the added responsibilities. 

In summing up, every contractor should be accountable for its 
performance, within its control under the contract, and not for 
others. The DOD should move its environmental restoration 
contracting in a manner that demands this carefully-defined 
accountability. The commercial sector demands such 
accountability. The federal government should accept no less. 
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Adopted at the 59th Annual Conference of Mayors 
June 19^ 1991. In San Dieop. CA 


ENVIRONMENTAL MITIGATION AT CLOSING MILITARY FACILITIES 

WHEREAS, currently and In future years a number of cities are facing closure of military 
facilities located within or near to city jurisdiction, while other cities already have closed 
and abandoned military facilities in their jurisdiction; and 

WHEREAS, there are significant, economic, fiscal and environmental impacts related to 
these facility closures; and 

WHEREAS, many of the facilities scheduled or proposed for closure contain 
environmental hazards including asbestos in buildings or facilities to be removed, active 
and abandoned hazardous and/or toxic waste disposal areas, and groundwater 
contamination; and 

WHEREAS, costs for assessment and cleanup or mitigation of environmental hazards 
and for economic conversion will be high at many closing facilities; and 

WHEREAS, financial responsibility for this necessary cleanup rightfully belongs with the 
United States Government, Department of Defense and the particular branches of the 
military services responsible for creation or control of the hazardous conditions: and 

WHEREAS, the Chairman of the House Armed Services Committee’s Environmental 
Restoration Panel has proposed legislation to require that environmental hazards at 
closing military facilities be cleaned up in a timely and efficient fashion to allow transfer 
of uncontaminated portions of such facilities for other purposes prior to complete cleanup 
of all contaminated portions, 

NOW, THEREFORE, BE IT RESOLVED that The United States Conference of Mayors 
urges the Department of Defense to assume all responsibility for environmental mitigation 
at dosing and dosed military facilities to facilitate turning them over to local control for 
reuse; and 

BE IT FURTHER RESOLVED that The United States Conference of Mayors calls upon 
Congress to provide necessary statutory direction and funding to meet Federal deanup 
responsibilities and to allow accelerated transfer of uncontaminated portions of closing 
fadlities in a cooperative and timely fashion; and 

BE IT FURTHER RESOLVED that The U.S. Conference of Mayors calls upon Congress 
to ensure that these properties are transferred to local governments at a cost not to 
exceed one dollar ($1) once mitigation has been achieved in order that the local economy 
benefits from the use of the property. 
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ENVIRONMENTAL RESTORATION REQUIREMENTS 


SUPERFUND PROCESS 



• Report preparation 

• Historical record search 
a visual inspection 

e Samplino^Analysis 
e Geotechnical surveys 

> ftoctroowgnMk 
» Gf Bund proWny r«dar 

e Asbestos inventory 


e Report preparation 

e Monitoring well 
construction 

a Sampling/Anatysis 
e Risk assessment 

e Hydrogeological 
studies 

a Pilot testing 

» tiologkBl trMtiTNOt 
> livihu vHrofkatton 

» Pump and iraat lyttam 

p Soli wanting 

e Permit application 
e Tank leak testing 


e Full scale design 

e Engineering 
performarKe 
development 

e Specification/Drawings 


e Emergency response 

S Hamowal/Diipoaal 

S mdnaratian 

e Construction 

^ [ndoturoa/Cappfng 

p FancM 

P Slurry wwoUt 

p Earthwworti 

• Treatment 

p On-tha Ifxlnaratlon 

p In-tHw vftrofkatlon 

p Soil wanting 

p Slologkal traatmant 

p Growndwatar traatmant 

lyttam 


e Long-term monitoring 

p Sampling'AnafyaK 

• Equipment replacement 

e Engineering 
performarKe 
adjustment 

• Technical support 








CONSTRUCTION CONTRACTING 
VERSUS SERVICE CONTRACTING 
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• The Department of Labor - the Administrator of the Wage and Hour 
Division - has the regulatory authority to determine which labor rate 
should be applied for each work element. 

Construction contract: Contractor labor rate is administered under the Davis-Bacon Act 
(DBA). Contract awarded to actually alter the site conditions via clean-up actions, which 
include soil removal and disposal, posting fences, enclosing asbestos-containing areas, or 
construction of long-term remedial action. 

Service contract: Contractor labor rate is administered under the McNamara-O'Hara Service 
Contract Act (SCA). Contract awarded for technical expertise in engineering, chemical, social, 
life science, drafting, statistics, health and safety, and program/construction management or 
for operation of process-oriented remedial actions. 

• Contracting officer determines the classification of the contract 

• Guideline for classifying work element (construction versus service) is 
unclear for new emerging technologies. 

k Examples: bio-treatment, soil venting, in-situ vitrofication, and other process-related 
treatment technology. 
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FIXED-PRICE CONTRACT VERSUS 
COST-REIMBURSEMENT CONTRACT 


Method 

Fixed-price contract 

Cost-reimbursement contract 

Suboptions 

Firm-fixed-price 
Fixed-price with economic price 
adjustment 
Fixed-price-incentive 
Fixed-price with redetermination 

Cost-plus-award-fee 
Cost-plus-incentive-fee 
Cost-plus-fixed-fee 
Cost or cost-sharing 

Risks 

Contractor bears risk 

Government bears risk 

Suitability 

Scope of work and reasonable prices can 
be defined at the time of contract award; 
e.g., construction, soil removal, simple 
service contracts, etc. 

Scope of work can only be subjectively 
measured, but actual scope of work 
cannot be defined at the time of contract 
award; e.g., major system development, 
research and development tasks with 
clearly defined end product 

Environmental 
restoration work 

Traditional construction-type service 
work - removal, erecting permanent 
structures, capping, slurry walls, etc., 
where scope is clearly defined 

Technical services work - PA/SI and RI/FS 
reports, risk assessment, pilot projects, 
implementation of innovative treatment 
technology, where scope is not clearly 
definable 
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DoD ENVIRONMENTAL RESTORATION 
CONTRACTING CENTERS 



Contracting 

center 

background 

Primary contract 
method 

Contractor pool 

Contract limit 

ARMY 





COE districts 

Construction 

Firm>fixed-price 

Cost>ptus-fixed-fee 

2 rapid-response 
contractors 

5 years. 
$50 million 




7 preplaced contractors 


COETHAMA 

Service 

Cost-pl us-awa rd-f ee 

24 contractors 
3 SB contractors 

5 years. 
$15 million 





2 years. 
$1.5 million 

NAVY 





NAVFAONEESA (CLEAN) 
WESTDIV 

Construction 

Cost'pl us-a wa rd-f ee 

B regional contractors 

10 years. 
$100 million 

AIR FORCE 

Service 

Time-and-materials 

10 preplaced contractors 

5 years. 
$50 million 

Brooks AFB.TX 






DOE Laboratories 
(HAZWRAP) 

Service 

Cost-plus-fixed-fee 

8 regional contractors 
2 alternatives 

5 years. 

$ unlimited 
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CONTRACTORS' CONCERNS 


• Environmental restoration contractors are subject to 
numerous business risks 
^ Unknown site condition/clean-up requirement 

^ Changing regulatory standards 

^ Application of many remedial technologies are not yet commercially 
proven 

^ Strict environmental liability and nonavailability of insurance 


Protecting trade secrets to maintain a competitive edge 
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CONTRACTING ISSUES 


• Types of contracting pool 

• Application of various contracting models and methods 

• Application of turnkey approach 

• Contracting strategy to expedite clean-up process 

• Third-party liability and construction bond 




CONTRACTING POOL 
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• All environmental restoration contracting centers have 
established a pool of contractors based on each phase of the 
Superfund process 

^ All of these contractor pools have limited capability and flexibility 
^ Example: Brooks Air Force Base cannot perform RD/RA 

• Services are planning to establish a pool of contractors with full- 
service capability and with more flexibility 

^ Navy's CLEAN contract could be used for all phases of the Superfund process 

^ Air Force plans to expand Brooks Air Force Base capability to perform all phases 
of the Superfund process 

k Corps of Engineers is expanding use of large indefinite delivery A-E/service 
contracts and prepiaced remedial action contracts 
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CONTRACTING POOL (Continued) 


• Creating a preplaced contracting pool of many qualified 
contractors is the key to ensuring competition 

^ Contracting officer must have leverage against preplaced contractors 

^ Geographical monopoly within a preplaced pool of contractors should be 
avoided 

• There are several built-in incentives to make contractors 
competitive 

> Preplaced contractors are screened through a competitive review process 
r Contract options are renewed annually 

• Having in-house ability to obtain and evaluate a second opinion 
is critical in minimizing fraud and abuse by contractors 

k DoD needs highly qualified technical program managers and contracting 
officers to ensure a healthy competition among contractors, particularly for 
managing cost-reimbursement contracts 
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CONTRACTING MODELS 


CONSTRUCTION MODEL 



• The Federal Acquisition Regulation (FAR) 36.209 states design and construction works must 
be separated, and a contractor that performed the design work cannot bid on the fotlow-on 
construction work except with the approval of the head of the agency or an authorized 
representative 

• ROD/RD contractor can be retained to provide technical oversight services 


SERVICE MODEL 



• Turnkey approach - one contractor manages a site from start to finish 

• Artificial separation between design and construction is eliminated; use of this model is 
better suited for implementing process-oriented technology 
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CONTRACTING METHODS 


CONTRACT OPTIONS MATRIX 


Construction 

model 

Contract 

type 

Service 

model 


* Time>and-materials contracting method is a special variation of cost-reimbursement contracting 
method. 


Primary contracting method 


Fixed-price 

Cost- 

reimbursement 

Special use 
Time-and-materials* 

COE districts 
NAVFAC 



COE districts 
NAVFAC 

COETHAMA 

DOE 

COE 

Brooks AFB 
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CONTRACTING METHODS (Continued) 


• Environmental restoration activities require combinations of all 
contracting options outlined in the matrix 

• DoD environmental restoration contracting centers are biased 
toward using a contracting option in which they have most 
experience 

^ They would rather use a more familiar contracting method than explore use of 
a suitable alternative with which they are less familiar 

k This is an institutional weakness that can be corrected by improving 
contracting officer training on available contract methods 

• Each contracting center must develop a capability to use various 
contracting methods 

^ Training of contracting officers is critical 

» Services have made progress in establishing preplaced contractor pools and 
using innovative contracting strategies 
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TURNKEY APPROACH 


• The turnkey approach may prove to be a useful tool for 
contracting remedial actions that primarily involve process- 
oriented technology 

• The turnkey concept can be used with prequalified pool of 
contractors who can perform all phases of the Superfund process 
or contractors selected by a separate open competition 

• To explore potential uses of the turnkey approach which 
combines design and construction into one contract 
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CONTRACTING STRATEGY 


• utilize a hybrid contract incorporating provisions covering all 

phases of the Superfund process 

^ Where requirement develops, use task order contracting to quickly award a 
contract 

^ Depending on scope of work, procurement time takes about 4 to 6 weeks after 
work is requested 

^ Using a proper contract method for a specific requirement will significantly 
reduce the need for change orders. 


A dedicated procurement cell at each DoD environmental 
restoration contracting center could improve customer 
responsiveness 


CONTRACTING STRATEGY (Continued) 


• All DoD contracting centers should have their own contracting 
authority to perform all phases of Superfund process provided 
that adequate technical oversight is available 

• Consider adapting turnkey approach for awarding contracts 
requiring process-oriented technology 

• Employ special provisions in contract to reimburse DOL-directed 
wage increases 


THIRD-PARTY LIABILITY AND CONSTRUCTION BOND 


• DoD should explore using Public Law 85-804 (50 USC 1431) 
implemented in the FAR 52.250, Indemnification of Contractors 

V This will lessen the risk to contractors posed by strict liability standards 

^ Contractors will remain responsible for their own negligence 

^ Under cost-reimbursement contract method, contractor's insurance costs are 
directly passed on to Government 

^ Indemnification allows contractors without liability insurance to compete for 
DoD contracts 

• Compliance with Miller Act (Performance and Payment Bonds) 
may lessen competition 

^ Use the authority in the Miller Act [40 USC 270(e)] to waive the requirements of 

the Act for cost-reimbursement contracts 

^ More carefully evaluate bonding requirements for fixed-price contracts 
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SUMMARY 


• Having a capability to manage various contracting methods at 
each DoD contract center will reduce contract delays 

^ DoD acquisition managers should have some flexibility in deciding contract 
types 

^ Expanding the present preplaced pool of contractors will give DoD remedial 
managers more flexibility 

• Establishing a dedicated procurement cell at each DoD contract 
center will expedite contracting 

^ The cell should consist of contracting officers who have expertise in both fixed- 
price and cost-reimbursement contracts, experienced site remediation 
managers, and auditors 

^ In hiring contracting officers, DoD contract centers should concentrate on past 
familiarity and experience with cost-reimbursement contracts 

• Close coordination with DOL is important since DDL determines 
the wage classifications (construction versus service) of new 
emerging remedial technologies 




Alternative treatment technologies 
may be available, innovative or emerging 
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STATE AUTHORIZATION 


• Congress envisioned that Subtitie C would be administered by the 
States 

• States are eligible to seek authorization to impiement and enforce a 
hazardous waste program 

• Authorized State programs operate in lieu of the Federal program; ERA 
administers the Federal RCRA program in non-authorized States 


STATE AUTHORIZATION 


• Prior to HSWA, Federal rules promulgated after a State obtained base 
authorization did not take effect until the State adopted that 
requirement 

• Non-HSWA rules (promulgated under pre-HSWA authorities) are 
effective only in non-authorized States 

• Rules promulgated under 1984 HSWA authorities are immediately 
effective in both non-authorized and authorized States 



STATE AUTHORIZATION 


• EPA authorizes State hazardous waste programs which are at ieast as 
stringent as the Federai RCRA program 

• Authorized State programs may be more stringent than the Federal 
RCRA program 

• EPA retains enforcement authorities and oversight responsibilities 

• States receive funding from EPA through RCRA grants under Section 
3011 




STATE AUTHORIZATION 


• Forty six States and territories have been authorized for RCRA 

• Ten States and territories currentiy are unauthorized for RCRA 
(inciuding Aiaska, Caiifornia, Hawaii, iowa, and Wyoming) 








President’s Economic Adjustment Committee 


The conflicts over land use in Rhode 
Island which comprise this case 
study, arose from planning for the 
reuse of former Defense facilities, part 
of an ongoing Defense Economic 
Adjustment Program. Resolution of 
conflict was a critical factor lo the 
success of the program. To resolve 
outstanding differences impeding 
reuse planning and property disposal, 
the Rhode Island mediation effort was 
established. 

Funding support was provided by 
Department of Defense (Office of Eco- 
mic Adjustment) with the cooperation 


of the New England Regional Commis- 
sion. This enabled the State of Rhode 
Island to contract with Ecofunding, the 
non-profit organization that designed 
and implemented the mediation pro- 
gram. Ecofunding was also supported 
by a grant from the Henry P. Kendal 
Foundation. 

Persons responsible for this effort at 
Ecofunding include Judith Reitman, 
Editorial Director (Brochure Prepara- 
tion), Debra Mellinkoff, Project Director 
(Mediation), and William R. Butler. 
President. Resolution would not have 
been possible, however, without the 


determined and unselfish efforts of the 
Rhode Island participants who were 
deeply concerned about the future of 
their state. 

This community guidance manual 
has been prepared under the auspices 
of the President’s Economic Adjust- 
ment Committee (EAC) in accordance 
with its clearinghouse function for 
information exchange among federal, 
state and local officials involved in 
resolving community adjustment prob- 
lems. The process pursued in Rhode 
Island should have potential applica- 
tion in other situations. 


RHODE ISLAND 
SURPLUS 
NAVY LANDS 
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Years of Conflict 


In 1 973, the Department of Defense 
(DOD) closed several naval facilities in 
Rhode Island, totalling approximately 
4,000 acres. By law the General 
Services Administration (GSA) is 
charged with the disposal of surplus 
federal property. Compliance with the 
National Environmental Policy Act 
(NEPA) is required m the disposal 
process. To offset significant 
job losses from the base closures, an 
interim use lease was negotiated with 
the State for areas of Quonset/ 
Davisville prop>ertles, so that pro- 
ductive, civilian use could be made of 
the property during the disposal 
process. 

Between 1973-1976, the Rhode 
Island Port Authority, the State agency 
responsible for the leased property, 
negotiated 55 leases to various firms, 
many of which were oil-related indus- 
tries. Prompted by this action and their 
concern for the environmental con- 
sequences of surplus land redevelop- 
ment, a coalition of five environmental 
organizations (Conservation Law 
Foundation of Rhode Island. Audubon 
Society of Rhode Island, Save the Bay, 
Acquidneck Island Ecology), filed suit 
in November 1975, against GSA, 


charging that the requirements of 
NEPA had not been met during 
disposal. This move was based on the 
environmentalists' contention that 
NEPA required the GSA to prepare a 
"cumulative" EIS for the disposition of 
all Navy lands in Rhode Island. 

As a result of this litigation, the GSA 
was barred from selling the Charles- 
town Naval Auxiliary Landing Field to 
the New England Power Ckjmpany for 
its proposed nuclear facility. An EIS 
had to be completed before disposal 
could proceed. 

In January 1976, the environ- 
mental coalition filed a subsequent suit 
against the GSA to compel production 
of an EIS for the Quonset/Davisville 
and Acquidneck Island (East Bay) 
parcels before disposition of the prop- 
erties. Since the GSA had insufficient 
funds to prepare the required EIS’s, 
funds were made available by DOD, so 
that disposal and reuse of the property 
could proceed as quickly as possible. 
Work on the EIS's began in the Fall. 

Faced with the reality of high un- 
employment, limited suitable indus- 
trial land.and the absence of a compre- 
hensive land management plan, the 
State considered resolution of this 
conflict imperative. However, due to 
the potent economic, political, and 
environmental ramifications of the land 


development, each of these interest 
groups remained adamant regarding 
their view on optimal land use. Hostility 
between the actors further polarized 
pro-developmental and environmental 
positions. Extended litigation ap- 
peared inevitable. 

An Alternative Through 
Mediation 

In an effort to move toward a viable 
resolution of this dispute, to speed 
planning and disposal, DOD and the 
State decided to establish a forum for 
dispute resolution, with the assistance 
of a non-profit organization which 
helps communities with environmental 
problemsolving. Early in 1977 this 
organization began to investigate 
environmental mediation methodol - 
ogies. Final selection of the approach 
was made by participants and the 
Governor s Office. 

Months were spent identifying the 
appropriate representatives from each 
interest group who would participate in 
a series of 4 meetings. Staff members 
of the firm awarded the GSA contract 
for preparation of the EIS for Quonset/ 
Davisville and East Bay parcels, were 
also invited to attend these sessions. 


When the 30-40 leaders from busi- 
ness. labor, environment, state and lo- 
cal government first met formally, the 
lack of communication was as ex- 
treme as the hostility nurtured by 4 
years of Intense conflict. Old griev- 
ances and preconceived biases were 
aired— vocally and emphatically. Mis- 
perceptions generated by media cov- 
erage aggravated an already volatile 
situation. 

Despite the vociferous atmosphere 
of the first session, the majority of at- 
tendees expressed interest in pursu- 
ing this method of dispute resolution. 
During the second meeting in Janu- 
ary 1978. which the press did not at- 
tend. each group cogently expressed 
its concerns. Areas of conflict were 
thereby identified, and those areas 
not inherently suitable to compro- 
mise (e.g. proposed nuclear facilities) 
eliminated from debate. 

Environmentalists strongly en- 
dorsed the notion of a resource-ori- 
ented, comprehensive land use plan 
for the surplus property and de- 
manded increased participation in 
the review of public and private sector 
development. Fearing excessive reg- 
ulation of intended industrial devel- 
opment, business leaders distrusted 
the environmentalists’ “obstruction- 
ist” actions. Government pressured 
for an immediate resolution in order 


to curb the devastating social and eco- 
nomic impact of Rhode island's loss 
of $300 million in cash flow. And. la- 
bor, concerned with the loss of 6,000 
jobs, sought adoption of a master 
land use plan which would, hopefully, 
result in a more stable job climate. 

Due to the pervasive hostility, the 
mediator decided that an informal 
setting would be more conducive to 
problem resolution. At the close of 
the second session, participants en- 
dorsed the creation of an Executive 
Committee with representation from 
each faction. Meeting bi-weekly, this 
committee would seek consensus on 
the heated issues. Government re- 
presentatives from the Department 
of Economic Development, Depart- 
ment of Environmental Management 
(DEM), Statewide Planning Program, 
and the Governor’s Office provided 
technical support, while represen- 
tatives on the Executive Committee 
kept their constituencies informed as 
to the progress of the agreement. 

Due to unanticipated constraints on 
the appointed mediator’s time, the 
mediation Project Director assumed 
this rigorous position which demands 
intensive, irregular hours and constant, 
personal contact with the participants 
at the site of the mediation, in this case 
Rhode Island. 


The Issues: Fears and 
Resolutions 

Coddington Cove In their 1976 
court action, environmentalistsagreed 
to excise Coddington Cove from their 
suitduetotheCove’stenuoussurplus 
status. At that time, the Navy made a 
tacit agreement with the State and en- 
vironmentalists that the latter group 
would be given opportunity to com- 
ment on the Candidate EIS (CEIS) for 
development of the Cove property. 

In November, 1977, the CEIS was 
released. Then, in February 1978, the 
Navy filed a “negative declaration’’ 
stating that the proposed construc- 
tion of a shipyard did not warrant a 
full EIS evaluation. Such a declara- 
tion clearly violated the Navy's 1976 
agreement with the State and envi- 
ronmentalists. 

In order to avoid a potential suit 
against the Navy, a series of media- 
tions with Navy and environmental 
leaders were initiated. Negotiations 
produced a binding agreement which 
assured that proper environmental 
consideration would be given to the 
development of Coddington Cove; 
specifically, 1. oil and toxic wastes 
generated by shipyard operations 
would be disposed of according to 
applicable laws, and, 2. reports on 
Intended disposal procedures would 



be reviewed by the Department of 
Environmental Management. 

Oil Development Environmental- 
ists viewed oil development as an 
aggravation rather than as a solution 
to economic conditions in Rhode 
Island and warned of the toxic effects 
of an oil refinery on Narragansett 
Bay. Business, however, Identified 
the oil industry as the only developer 
with a firm interest in the Davisville 
site and termed concerns about envi- 
ronmental hazards irrelevant. Labor 
maintained that satellite industries 
generated by oil development would 
create desperately-needed jobs. 

During the mediation, the environ- 
mentalists’ contentions received no 
support from State, business and 
labor representatives. Consequently, 
environmentalists withdrew their ob- 
jection and conceded to the devel- 
opment of oil support facilities on the 
Navy lands. 

Land Use Planning Although the 
majority of participants favored a 
comprehensive land use plan, the 
uncertainty surrounding future de- 
velopment precluded the formula- 
tion of such an approach. Environ- 
mentalists offered a set of evaluation 
criteria which would determine the 
economic and environmental effects 
of potential development. These plans 
were endorsed by the Executive 


Committee and sent to the Depart- 
ments of Economic Development 
and Environmental Managementand 
the Statewide Planning Program. 
The proposal guidelines were ac- 
cepted as valid. Implementation of 
the criteria would encourage pro- 
ductive interaction between busi- 
ness, labor, environmentalists and 
government In the selection of ap- 
propriate industrial development. 

Occupational Safety and Health In 
response to the State’s request to 
excise a portion of the Quonset Base 
for construction of a new Electric 
Boat facility, environmentalists re- 
quested stricter enforcement of OSHA 
regulations governing potentially 
hazardous (toxic) working conditions 
at theoriginalEBplant. Initially unsup- 
portive of the environmentalists’ posi- 
tion. business stated that the federal 
OSHA laws were adequate and ex- 
pressed concern over further govern- 
ment regulation. 

Labor’s first reaction to the OSHA 
issue was one of suspicion: why the 
sudden charge that OSHA regula- 
tions were inadequately enforced? 

Nonetheless, environmentalists in- 
sisted upon resolution of the Issue 
before excising the EB parcel from 
their suit, After seven months of 
intense negotiations, a compromise 
agreement was reached between the 


State and environmentalists which 
assured that further development 
would meet State and Federal stan- 
dards governing occupational safety 
and health. 

By the end of 1978, the State had 
concluded negotiations with the GSA 
for the purchase of the Electric Boat. 
Airstrip, and Air National Guard par- 
cels. 

The Environmental Impact State- 
ment (EIS) When the mediation pro- 
cess began in Rhode Island, partici- 
pants believed the EIS to be an appro- 
priate mechanism by which to resolve 
the dispute. In May, 1978, when GSA 
released the draft EIS on the Quon- 
set/Davisville and East Bay parcels. 
State officials, business and environ- 
mentalists expressed concern that 
the draft’s failure to address critical 
issues increased the possibility of 
litigation over the final document. 

The Executive Committee then 
developed evaluation criteria which 
facilitated acceptance of the final 
EIS, released in November, 1978. 

From Skepticism 
to Support 

The following assessment by parti- 
cipants in the mediation process may 
be useful to other communities experi- 
encing similar conflicts. Hopefully, 
our suggestions will help in the de- 
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signing of other effective local pro* 
grams for resolution of environmental 
disputes. 

Labor Despite past experience with 
mediation, labor was, initially, a re* 
luctant participant and particularly 
suspicious of environmentalists’ mo- 
tives. Noted Mr. Prentice Wither- 
spoon, President of the Food Handler 
Local Union 328 AFL-CIO: 

"My interest in this issue of disposi^ 
tion of the Navy lands is simply— 
jobs . ..My initial perception of the 
mediation process was less than 
complimentary. There were too many 
people representing the environment 
la fists to have much hope for any 
progress." 

Upon familiarizatton with the nature 
of the dispute, labor actively and 
constructively participated. With the 
cooperation of industry represents > 
fives, labor achieved success in "sel- 
ling the need for a balanced environ- 
ment — physical, economic and social." 

The key to the success of the 
process was. according to labor, "the 
development of mutual respect and 
trust by the parties involved.” Mr. 
Witherspoon recommends that “fu- 
ture disputes be handled in much the 
same manner, with some fine tuning.” 
That is, all interested parties should 
participate in the initial two meetings, 
ttien representation reduced to two 



Mr. Prentice Witherspoon 


"The key to the success of the entire 
process was the development of 
mutual respect and trust among the 
parties. ” 


persons per party. As to the use of 
outside resources, Mr. Witherspoon 
comments: 

*7 was most impressed with both the 
ability and dedication of those in- 
volved, but the process could have 
been speeded up considerably with 
better orchestration of resource 
people . " 


Business Although business shared 
the environmentalists' desire to main- 
tain the unique beauty of Narragansett 
Bay, their primary concern was indus- 
trial development with minimal regu- 
lation. Aware of the need for accomo- 
dation, business was consistently 
supportive of the mediation process 
and proved to be highly constructive 
in working toward agreement. Busi- 
ness representative John Simas, Man- 
ager. Cranston Plant, CIBA-GEIGY 
Corporation, dealt with environmen- 
talists on industrial siting concerns. 
He stated: 

"I believe the process has merit. The 
process provided the opportunity for 
adversary groups to come together, 
state their concerns and, in turn, 
reach concensus on establishing 
controls for the appropriate use of 
Navy lands. It proved that people with 
different backgrounds and views can 
develop a focus that provides for 
long-term, better solutions than oth- 
erwise could have been developed . " 
As did Mr. Witherspoon, Mr. Simas 
believes that: 

“Some efficiencies could be achieved 
by allowing the parties to have a 
venting session(s), but shortly there- 
after to structure a representative 
group to identify all the concerns and 
start working on those issues as early 
as possible. " 


He also recommends that the same 
mediator serve throughout, without 
interruption, in order to expedite the 
process. 



Mr. John Simas 

“The process provided the opportunity 
for adversary groups to meet, state 
their concerns and reach consensus . " 


Environmentalists According to 
Harold Ward, Dean of the Environ- 
mental Pre-Law Program at Brown 
University and founding member and 
Director of the Conservation Law 


Foundation of Rhode Island, the 
environmentalists welcomed the ini- 
tiation of an alternative process (me- 
diation) which promised to develop 
land-use controls which could be 
implemented by state government 
and which, by agreement, would 
appropriately balance environmental 
protection with economic growth. 

Recognizing the need for clearly 
enunciated positions, the environ- 
mentalists remained consistently ac- 
tive in developing specific land use 
recommendations, many of which 
held promise for achieving consen- 
sus. Mr. Ward suggests that in order 
to create a successful mediation, 
working groups should be kept to a 
minimum and an independent meth- 
od be devised for representatives of 
the various interests to consult with 
their constituents. The facilitator 
should encourage the momentum of 
the sessions and remain throughout 
the process as a stable force. Mr. 
Ward further advises that the partici- 
pation of public interest groups, 
which typically do not have paid 
staffs, be funded. He notes that only 
through the threat of injunction did 
environmentalists achieve equal bar- 
gaining stature; 

‘7/ may be that for environmental 
groups the possibility of litigation will 
be adequate to give credibility to their 
participation in the mediation process . " 



Mr. Harold Ward 


“The mediation opened tines of com- 
munication previously blocked by 
many of the participants’ biases. " 


State and Local Government At the 

outset, government officials, pres- 
sured by the substantial loss of cash 
flow, were Impatient and insistent 
upon an immediate resolution. 

Mr. Charles H. Vernon. Chief Plan- 



ner for the State’s Department of 
Economic Development commented: 

Intiially / was not optimistic about 
the process . . .However, to the extent 
that the PAEDC would be spared 
additional delays through continued 
litigation, we all agreed to take part. ” 

As the potential for agreement be- 
came recognizable, government rep- 
resentatives cooperated with the Ex- 
ecutive Committee, became a driving 
force in the Planning Division, and 
made every effort to accommodate 
the private sector. Mr. Vernon ac- 
knowledged: 

'The process had provided for dia- 
logue and an ensuing mutual under- 
standing of each group's position." 

Mr. Eric R. Jankel, a participant and 
former Executive Assistant to Gover- 
nor Garrahy, views mediation as a 
means by which to offset the loss of 
both jobs and cash from Rhode 
Island and the resolution of this 
dispute as the first step towards 
attracting new types of industry to the 
former Naval facilities. And Governor 
Garrahy, having chaired the Eco- 
nomic Renewal Council as Lt. Gover- 
nor was confident that the process 
would clarify participant needs and 
open lines of communication bet- 
ween the parties. 



Governor Garrahy 

"The mediation process provided for 
dialogue and an ensuing mutual 
understanding. ” 

Success 

The process initiated in Rhode Is- 
land has since been established as a 
State system, and subsequent ac- 
tions and review concerning the land 
development have been removed 
from the jurisdiction of Federal Court. 
Although the environmentalists have 
no Involvement in the State review 


process. State failure to maintain this 
procedure furnishes grounds for en- 
vironmentalists' pursuit of court ac- 
tion. However, recourse to litigation 
is not warranted if environmentalists 
disagree on an interpretive level with 
the State’s decision reached through 
this process. 

The benefits accrued to the State of 
Rhode Island upon resolution of this 
dispute are impressive. Most notably, 
the threat of further litigation involv- 
ing the transfer of Navy lands has 
finally been dissipated. Firm negotia- 
tions over price have begun, unim- 
peded by conflicts over appropriate 
use. 

An unprecedented, productive line 
of communication has opened be- 
tween previously warring factions, 
and the genuine rapport that evolved 
among members of the Executive 
, Committee continues beyond the 
sessions. In addition, communica- 
tion among State government agen- 
cies improved greatly as staff from 
various departments joined forces, 
often for the first time. 

And. while the parties recognized 
their similarities to be greater than 
their apparent differences, the tax- 
payers were saved an estimated 
$250,000 in litigation expenses. The 
General Services Administration 
(GSA) will no longer have to bearthe 




cost of maintaining an estimated 
$100 million worth of federal property 
left Idle since the Navy’s move In 1973. 

Planning Community 
Mediations 

Expensive, divisive court battles 
have traditionally been the only re- 
course for conflict resolution. How- 
ever, legal decisions, achieved at 
much cost and with extended delays, 
often leave the disputants dissatis- 
fied and embittered. 

The non-adversarial approach, 
such as that employed In Rhode 
Island, can be highly effective In 
opening lines of communication be- 
tween Interest groups disputing envi- 
ronmental Issues. Controversies 
which for years were locked In legal 
and political stalemate have been 
resolved through mediation: 

• When farmers in the Snoqualmle- 
Snohomish River Basin clashed 
with environmentalists over dam 
construction, mediation broke the 
impasse: construction of the flood- 
control dam was approved and a 
planning council established to 
oversee that future growth would 
correspond to environmental stan- 
dards. 

• Regularly, the Western Forest En- 
vironmental Discussion Group, 
comprised of representatives from 


timber companies and environ- 
mental groups, conducts an on- 
going dialogue on optimal useand 
preservation of the forests. 

• After a year of meetings and field 
trips, the National Coal Policy 
Project sawenvironmentalistsand 
Industry officials agree on impor- 
tant issues for coal mining and 
burning, 

The conflict over intangible values 
and priorities sets environmental dis- 
putes apart from those of labor or 
business. Shifting the focus from 
“quality of life” topics to a more 
pragmatic listing of specifics is a 
necessary but often grueling process, 
requiring the mediator to clarify 
participant concerns. Furthermore, 
not all environmental disputes are 
condusive to mediation due to the 
presence of extreme polarization of 
views. 

Because of the sensitive nature of 
environmental mediation, the follow- 
ing points should be taken Into 
consideration by communities plan- 
ning such a process; 

1. Selection of the Proper Mediator 
A mediatorfromoutsidethe region 
may be more readily accepted as 
an impartial, disinterested party. 
While all participants must approve 
the choice of mediator, initial 
approval should be sought from 


the interest group which has had 
the least experience with this pro- 
cess; often, the opponent of the 
proposed action will be most wary 
of outside interference with the 
issues. 

Due to the local time-intensive 
demands of the process, the medi- 
ator must expect to spend exten- 
sive time at the location. The 
appointment of an assistant who 
can remain at the location through- 
out the mediation may offset some 
of this pressure. 

Finally, official endorsement of the 
selection should be offered by the 
community’s highest public offi- 
cial. Such support gives credibility 
to the process and encourages full 
participation by all concerned. 

2. Selection of the Participants 

Identification of all parties who 
have the power toeffect the dispute 
is the mediator’s first task. The 
selection of the participants must 
be accomplished In a thorough 
manner in order to expedite the 
process. 

Although business, labor and gov- 
ernment might have had prior ex- 
perience with the mediation pro- 
cess, all participants must be edu- 
cated regarding the elements of 
the particular dispute. An under 



standing of the "give and take” 
nature of the process will assist all 
factions in preparing their cases 
and in accepting the need to com- 
promise. 

3. Clarification of Positions 

Abstract, poorly articulated con- 
cepts often feed preconceived 
biases and foster mistrust. Hence, 
the intangible values which lie at 
the core of environmental disputes 
must be clarified by the mediator in 
more concrete terms. 

Once all parties have determined 
their concerns, the mediator can 
then identify the controversial as- 
pects and eliminate from debate 
those issues not condusive to the 
mediation forum. 

4. Mediator’s Low Key Role 
Acting in a Mason capacity, the 
mediator should facilitate dialogue 
and promote open lines of com- 
munication between parties. Such 
a role requires constant, daily 
contact with both members of the 
Executive Committee (core group) 
and general participants. 

Forceful yet subtle, the mediator 
gives stability to the process. 

5. Structure 

A large public meeting initially 
introduces the participants to one 
another and provides a forum 


through which pent-up hostilities 
are purged. After a few such 
meetings, formation of a smaller 
core group is advised. The media- 
tor should guide these sessions 
and periodically meet with repre- 
sentatives of the original, larger 
group, keeping them informed of- 
the progress of the settlement. 

6. A Mediable Dispute 

The kinds of disputes that lend 
themselves to mediation are those 
in which there is a rough equiva* 
lence of power and the situation is 
not dO'Or-die, where there's no 
ground for compromise. 

Such a balance of power must be 
present for an equal bargaining 
position to exist. Groups which are 
less established in the community 
may draw their power from either a 
track record of successful lawsuits 
or the implicit threat of litigation. 

To be mediated, positions on dis- 
pute must be flexible and lend 
themselves to compromise. Com- 
plete and apparently irreversible 
polarity preclude mediation. 

7. Timing 

A sense of public urgency and 
broad media coverage is useful to 
a successful mediation. If NEPA is 
relevant to the dispute, commence- 


ment of the mediation process 
before production of an EIS is 
advised. Community input can 
then be a valuable asset in the 
resolution of the conflict. 

If the Federal agency involved is 
receptive to the mediation process, 
the duration of the conflict may be 
minimized. 

8. Financial Support 

Federal and state government su- 
port for all participants’ time is cri- 
tical, as isfundingfromotherdonor 
institutions. Such support lends 
legitimacy to the process, rein- 
forces the need for resolution, and 
provides participants with a data 
base to compare options. 

9. Media Cooperation 

The sensitive nature of most dis- 
putes lends itself to dramatic, 
emotional press coverage. Such 
coverage can foster public interest 
and concern for a speedy resolu- 
tion, but can also reinforce old 
prejudices. Although press should 
be discouraged from attending the 
sessions, the mediator should be 
accessible and provide media 
sources with comprehensive prog- 
ress reports. 

Widespread coverage, well han- 
dled, can be an excellent catalyst 
for participant activity. 
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•Department of Defense 
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The Economic Adjustment Committee was established in March 1 970 to assist in the alleviation of serious 
economic and social impacts that result from major Defense realignments. The role of the inter-agency 
Economic Adjustment Committee was strengthened by President Carter in his Executive Order 12049, dated 
March 27, 1 978, to provide a coordinated Federal response to the Defense adjustment needs of the states and 
local communities. The Secretary of Defense is the Chairman of EAC and the Office of Economic Adjustment 
serves as the staff of the Committee. 
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Director, Office of Economic Adjustment, Department of Defense 
Pentagon, Room 3E772, Washington,D.C. 20301 
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OFFICE OF ECONOMIC ADJUSTMENT 


DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE MEETING 


July 17 , 1991 



Thank you Mr. Chairman, 


I am pleased to have the opportunity to meet with you to 
talk about community adjustments to base closures and 
realignments. 

I am David MacKinnon of the Office of Economic Adjustment 
(OEA) . I am here on behalf of the Director and Deputy Director 
who are out of town today. 

The Department of Defense has supported a program of 
community economic adjustment assistance since 1961. The 
program is voluntary and comprehensive. It is coordinated 
among all levels of government through the mechanism of the 
President's Economic Adjustment Committee. We tailor the 
program to help meet local needs. First, we estimate the 
Defense-related impact; then we scale the assistance in 
proportion to the needs. A local adjustment organization is 
designated or established as a focal point for adjustment 
efforts. Coordination is deliberate; local, State, and Federal 
officials meet in the forum provided by the program. Private 
sector organizations and public interest groups are also 
represented to help plan the community response to the impact. 

The philosophy and main goal behind the program is that 
the private sector will, in the main, replace the lost jobs and 
earnings through reuse of the available facilities and the 
generation of new and/or expanded economic activity outside the 
gate. The principal objective is economic stability. 



During the past 30 years we have tried to help shorten and 
make more effective the tasks of closure and reuse. Speedy 
reuse clearly benefits both communities and the DoD. New jobs 
are created quickly, and DoD lowers its cost for property 
maintenance. If there are delays in reusing the property and 
replacing the jobs, the losses will be deeper and longer than 
otherwise would be the case. 

Large bases, such as airfields, depots, and the like, 
usually constitute significant portions of local economies. 
Announcement of the planned closure of such installations 
invariably denotes a crisis, measured in jobs lost, the decline 
in real estate value, tax base shrinkage, and population 
outmigration. Closures also place major burdens on local 
planning agencies and resources as they must try to integrate 
these surplus facilities with community development plans and 
ongoing economic development activities. The severity of these 
burdens is usually a function of community size, location, and 
economic structure; large urban economies can often absorb 
these losses without undue strain, while smaller, more rural 
areas have more difficulty. 

In the usual case, the community or communities that 
constitute the impact area do not have sufficient public and 
private resources necessary to cover the immediate base 
conversion and redevelopment costs. Community economic 



adjustment, therefore, becomes essentially the process of 
planning and sorting through possible development goals, 
alternative base redevelopment concepts, and differing resource 
requirements in an effort to decide what investment decisions 
will be needed to replace the economic losses. 

To this end, we are working in 21 communities that are 
near bases on the 1988 Base Realignment Closure Act list. Base 
reuse planning is timed to coincide with the schedule for 
closing the facilities and disposal of property. Since Con- 
gressional action in April 1989, more than $1.7 million in 
planning funds have been provided by OEA to the communities 
where the local economic impacts have been most severe. 

Today, plans are complete for two locations and are 
nearing completion at all others. The first of the 1988 Base 
Closure Act installations formally closed on April l, 1991 — 
Pease Air Force Base in New Hampshire, The Pease Development 
Authority, a State-chartered organization with $250 million in 
bonding capacity, completed, and is now implementing the base 
reuse plan. Implementation boils down to garnering and 
applying the resources needed to carry out the plan. It's the 
process of property acquisition, redevelopment, facility 
marketing, promotion, enterprise development, and financing. 

Historically, implementation of a base redevelopment plan 
took a minimum of three or four years. This, I might add, was 



before we were operating under the environmental cleanup 
constraints that now exist. While some of the issues at Pease 
appear to be resolved, initial attempts to implement the 
Redevelopment Plan were seriously hampered, as Mr. Cheney of 
the State of New Hampshire described to you at the last 
hearing, with any number of unexpected and expected environ- 
mentally based complications and impediments. The remaining 
installations on the 1989 list will close between 1993 and 
September 1995 and they, too, are experiencing uncertainities 
and delays. 

Regarding the 1991 base closure list — while final Con- 
gressional action has not taken place, OEA and the Military 
Departments, notified the affected Members of Congress in April 
1991, and presently are notifying Governors and elected 
officials of DoD's community economic adjustment program. To 
assure common understanding of the program and process, OEA 
will sponsor three two-day meetings in the West, Central, and 
East for the impacted communities at which time we will explain 
the economic adjustment program and process. They will also 
observe concrete results of successful economic adjusment 
projects. Participants will include senior representatives of 
the Military Departments, and member of the Economic Adjustment 
Committee such as the Environmental Protection Agency, Housing 
and Urban Development, Health and Human Services, the General 



Services Administration, Department of Labor, and the Economic 
Development Administration, Considering the emphasis at the 
Base Closure Commission hearings, we are certain that environ- 
mental cleanup as it relates to facility reuse will be one of 
the principal, if not the primary, topic of concern. 

Once Congress acts probably in early October, we are 
prepared to initiate community economic adjustment programs and 
make planning grants in those locations where it is appropriate 
to get started. 

Does the program work? In the sample of 100 closings we 
have monitored for almost 30 years, over 80 percent of the base 
closure communities have replaced lost civilian jobs and in- 
comes within several years. They then go beyond those recovery 
levels to attain even larger, more diversified economies as a 
result of further development. 

For the most part, we believe that the 1988 and 1991 base 
closure communities should have the same strong success record 
as in the past. However, if Pease and Norton are the norm, it 
is predictable, although regrettable, that the environmental 
laws and regulations delaying or prohibiting interim use or 
disposition of the property will more than likely impede com- 
munity economic recovery and make future base closures even 
more difficult for the Department. We fully support the 
efforts of the Commission to improve the process and would like 
to help in any way we can. 



Formeily Used 
Defense Sites 


J hc Secretary of the Army is the DoD Executive Agent for the implementation of DERP 
at Fonnerly Used Defense Sites (FUDS). As Executive Agent, the Army is responsible 
for envirorunentaJ restoration activities under DERP on lands formerly owned or used by 
/ DoD components. The U.S. Army Corps of Engineers G^SACE) is responsible for executing 
the FUDS program. Investigation and cleanup procedures at formerly used sites arc similar to 
lliose at currently owned installations. However, information concerning the origin of the 
^omaxnination, land transfer information, and current ownership must be evaluated before DoD 
considers a site eligible for restoration. 


any I 


A lotti of 6.980 FUDS with 
pocential for inclusion in the pro- 
gram have been identified through 
inventory efforts. By the end of FY 
90, PAs had been initiated at 3.830 
of the sites, of which 1.461 were 
underway and 2.369 were com- 
pfeted. Based on the completed 
PAs. it was determined that 1.588 
•lies were eligible and 781 sites 
were ineligible for the FUDS pro- 
gram. Of the eligible sites, 308 
lequire no further action, but each 
of the other 1,280 sites itquires one 
or more remedialAemoval projects. 
Sk had been completed for 110 
pro j ect s and were underway for an- 
other 122 projects as of the end of 
FY90. 

DoD has already funded 609 
properties for further investigation 
and letnedial action. These activities 
include 450 projects addressing haz- 
ardous or toxic waste (HTW) con- 
taminatioD from fotmeriy used un- 
derground storage fuel tanks or 
landfilU, and leaking polychlori- 
oaied biphenyl (PCB) transformers. 
Also included are 65 projects for 
detfictioo and removal of ordnance 


and explosive waste (OEW) from 
former target ranges or impact 
areas. Prior to FY 88, 94 BDDR 
projects involving unsafe buildings 
or structures on formerly owned or 
used properties were completed. No 
BDDR projects have been con- 
ducted during the last 2 years. 

USAGE also represents DoD 
interests at NPL sites where former 
properties are located and where 
DoD may be a Potentially Respon- 
sible Party (PRP). Fonner proper- 
ties that have passed from DoD 
control may have been contami- 
nated by past DoD operations as 
well as by ocher owners, making 
DoD one of several PRPs. Ongoing 
USAGE effons will determine the 
allocation, if any. of DoD cleanup 
responsibility. USAGE also cooper- 
ates with EPA. state, and other PRP 
representatives to facilitate the 
cleanup process. 

At the end of FY 90. 12 FUDS 
were listed on the NPL. Ten of the 
sites are described in Appendix E. 
(The eleventh site, Unit^ Chrome 
Products, was deleted from DERP 


Status of Activities at 
Formerly Used Properties 



2.369 COMPLETED 
1.461 UNDERWAY 


PA Sites 



110 COMPLETED 
122 UNDERWAY 


StProiects 



94 BDDR 
65 OEW 
450 KTW 


Ongoing and Completed Projects 


in eariy FY 91, as a result of a 
deiennination that DoD was not 
responsible for the contamination of 
the site. The twelfth site. West Vir> 
ginia Ordnance Works, is an 
inactive site that is being remedi- 
ated as an active site and is des- 
cribed in Appendix B.) 

In FY 90. S58.6 million was 
spent on activities at former sites, 
liie following are examples of 
work undertaken by USAGE at 
formerly used properties in FY 90. 
(Appendix E (novides additional 
details fn’ FUDS on the NPL.) 


Removal Action at 
Pine Grove Flats, NV 


An old mine shaft in a remote 
pan of Nevada was found to con- 
tain metal canisters of chemicals. 
The party that illegally dumped the 
canisters remains unidentified and 
no component of DoD ever owned 
the property. However, labels on 
the canisters indicated that they 


were once Army pr oper ty produced 
prior to 1966 for dear^vating chem- 
ical warfare agents. After the Sute 
of Nevada issued a Finding of 
Alleged Violatioo and Order to 
USAGE and the Bureau of Land 
Management, USAGE removed 
more than 400 canisters from the 
30-foo( deep mine shaft. Because of 
die mine sl^*s inst^lity, it was 
unsafe to enter and a ftreman's 
book had to be used to remove the 
canisters. The age of the canisters 
and the corrosive nature of the 
chemicals made it necessary to 
repackage all canisters prior to 
transportation and disposal. Negoti- 
ations with the State of Nevada are 
ongoing to determine if further 
response activities arc required. 


Tank Removal at 
Quonset Point, Rl 


During the winter of 1989-90, 
113 underground fuel storage tanks 
were removed firwn the site. During 
the removal operation, a significant 


amount of soil and ground water 
oontamination was encountered. The 
Rhode Island Department of En- 
virocunental Managemeiu proposed 
removing oontaminated down 
to the water table, lining the holes 
with polyethylene, and backfilling 
with clean material. 

The State of Rhode Island 
accepted a USAGE counter prt^ios- 
al, which resulted in an RA con- 
sisting of backfilling the boles with 
the contaminated soil, performing a 
soil gas analysis supplemented by 
monitoring wells, and, as necessary, 
installing skimming wells to recover 
free product in the ground water. 
An Rl/FS will be conducted to 
determine the extent of environ- 
mental contaminatiem and the need 
for long-term remediation. 

These negotiations were initiated 
by USAGE, resulting in a substan- 
tial savings of $ 500,000 to the 
government, while achieving com- 
pliance with regulatory require- 
ments and maintaining good rela- 
tions with the State of Rhode Island 
regulatory ageiKies. 





Rapid Response at 
Valley Forge General 

Hospital, PA 


ROD at Hastings 
East Industrial Park, 
NE 



In May 1990, ihc presence of 
and hertneides was dts- 
by property owners in an 
gntised part of the hospital complen. 
One month later, the USAGE Rapid 
§txspoost Team overpacked, trans- 
pofted. and disposed of approxi- 
Q^ly 10 drums of hazardous 
p l^i cal waste. The Team was able 
ID perfonn a quick removal of the 
Local residents were 
with DoD's concern for 
public health and the environment. 


Removal Action at 
Port Heiden, AK 


More than 8.000 drums and sev- 
eral large-capacity above ground 
and underground fuel taidcs were 
abandoned at Port Heiden Radio 
Relay Site by the Anny and the Air 
Force after World War II. The 
remote location of the site required 
large-scale mobilization using 
barges for equipment and living 
quarters before the RA began in the 
summer of 1990. HTW as well as 
other regulated materials were 
removed from the site and trans- 
ported to approved disposal facili- 
ties in the continental United States. 
Unregulated wastes were recycled, 
to the extent practical, incinerated 
onsite, or buried in local approved 
landfills. The removal action was 
successfully completed before the 
winter season began. 


In September 1990. USAGE 
achieved a major milestone when a 
ROD was signed to allow the offi- 
cial cleanup of the contaminated 
soil operable unit at the Hastings 
East Industrial Park, formeriy the 
Blaine Naval Ammunition Depot In 
1991, USAGE will prepare engi- 
neering design documents for incin- 
eration of explosives-contaminated 
soils. 



Exm$iv9lm9stlffathn$ it Hastings E^st Industrial 
Psrti culminstad In thsFY 90 si^mg of a flOD tor 
ths dasnup of this FUDS. 





FACT SHEET 


jQly 1991 


BOBJSCT: BttvlroQMntAl RsttoiAtioa Progrta for Poraorly Qtod 

Dafoott Sltos (OERP P1ID6) 


1 CrMtod throogh CongroMloool Approprlotion (PL98-212) in 1983, th» 
Itefttiio BiYlroQM&tBl Rutorttlon Progrt* (DBRP) conaolidatod and oipcndod 
Mparats Dopartmnt of Dofanto iVOO) progrm for onvirooaoaUl rostoratlon 
at actlva and fonar altaa, and raaaarch and davalopaant and procaraaaat 
InltlatlTaa to Blnlalsa tba aa&aritlan of hasardooa waata. DERP was Utar 
codiflad In pananant lav aa aactlon 2U of tha Staparfnnd AMndaanta and 
Kauthoriaation Act (PL99-499) anactad In 1986. This fact ahaat coyars that 
portion of DERP which daalt with anyironaantal raatoratlon at foraarly oaad 
dafanaa aitaa (FUD8). 

2 Tha U.8. Any Corpa of Enginaara (V8ACE) aaacutaa DERP PUDS and ia 
raaponaibla for anvlronnantal raatoratlon ralatad to haiardooa and 
toaic/radiolooic waata (ETRtf), ordnanca and axploaiva waata (OBH), and 
building daaolition and dabria raaoval (BD/DR) on landa fonarly ownad or 
naad by any DOD coaponaat for which DC30 la raaponaibla. Ho BD/DR activltlaa 
mra conductad ondar tha progran In FY 87-90 bacanaa fnnda wara raqairad by 
hlghar priority BTRH and OEV projacta. Bowarar, llnltad fnnda In FT 91 and 
py 92 ara targatad for BD/DR. 

3 Enylronnantal raatoratlon activltlaa at PUDS confon to tha raquirananta 

of tha national Oil and Kaaardoua Subatancaa Contlngancy Plan. Than are 
two prlaary cooponanti. Tha Invantory coaponant conaiats of: aite 

Idantlflcation: dataralnatlon of fonar uaa by a DOD coaponant and 
•llgibllity for tha PUDS progrea; dataninatlon of tha category ( laa ) of 
potential ranadlatlon naadad at each allgibla aita; and data to anpport 
prioritisation of raaadlal activltlaa. Tha raoMdlatlon coaponant conaiats 
of: stadias aaaantlal to efaaractarlsa tha alta prior to raaadlal design: 

rtfadial design; raaadlal action; and litigation, and aattlaaant 
nagotlatlona with EPA, State and other parties relative to defining and 
resolving DOD CERCLA liability for a particular alta. 

4. About 7000 foraarly uaad propartlaa, with potential fox Inclusion in the 
progran, have bean Identified. Pralinlnarr Aaaaaaaanta (PA) at about 2900 
of those aitaa have bean coaiplatad. Tha USACB plana to coaplata all PA 'a by 
tha and of PY 94. To data about 850 propartlaa have bean dataxalnad to need 
raaadlatlon; 108 propartlaa have bean claanad-op. actions ara underway or 
plannad for tha raaalnlng aitaa. 

5. la PY 89 and PY 90, 841.3 nllllon and 856.5 nllllon, raspactlvaly, was 
spent on activltlaa at PUDS. Tha PY 91 PUDS budget la 887.8 nllllon. 

6. Tha Corps of Englnaara point of contact for tha PUDS progran la Mr. 
Thanes J. Hash, Chief, Pomarly Used Dafanaa Sites Branch. ATTN: CQ!P-RF, 

20 Naasechusatta Ava.. HV, Vaahlngton, D. C. 20314-1000. talaphone nnaber 
(202) 504-4705. 
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9:00-9:20 a.m. 

9:20-10:15 

10:15-11:15 

11:15-12:00 

12 : 00 - 1:00 

1 : 00 - 2:00 

2:00-3:00 

3:00-4:00 

4:00 


9:00-12:00 a.m. 


AGENDA 

ENVIRONMENTAL RESPONSE TASK FORCE MEETING 
KIMBALL CONFERENCE CENTER 
1616 P SREET, NW 
WASHINGTON, D.C. 


JULY 17, 1991, 9:00 AM - 4:00 PM 


I. Chairman's Remarks 

A. Introduction of New Members 

B. Overview of Agenda 

II. Economic Development and Environmental 
Requirements - Mr. Dempsey, Office of 
Economic Adjustment 

III. RCRA/CERCLA Applicability 

A. RCRA/CERCLA Overlap — Mr. Davidson 

B. RCRA Delegation - Ms. Jones 

IV. Parcelling Property - Mr. Pendergrass 
LUNCH 

V. Contracting Improvements - Mr. Dienemann, 
Mr. Mahon, Mr. Oh 

VI. Public Witnesses 

VII. Open 

RECESS 


JULY 18, 1991, 9:00 AM - 12 NOON 


I. Outline and Discussion of Proposed 
Recommendations 

A. Staff Review 

B. Task Force Discussion 


12:00 


II. 


Closing Remarks - Mr. Baca 



The Installation 
Restoration Program 



he Installation Restoration Prograra (IRP) confonns to the requirements of the 
National Oil and Hazardous Substances Pollution Contingency Plan (NCP). EPA 
guidelines are applied in conducting investigation and remediation work in the program. 


The initial stage, a Preliminary 
Assessment or PA. is an instal- 
lation-wide study to determine if 
sites are present that may ^ pose 
hazards to public health or the 
environment. Available information 
is collected on the source, nature, 
extent, artd magnitude of actual arvj 
potential hazardous substance 
releases at sites on the installation. 
The next step, a Site Inspection or 
SI, consists of sampling and anal- 
ysis to determine the existerKe of 
actual site contamination. The infor- 
mation gathered is used to evaluate 
the site and determine the response 
action needed. Unctmtaminaled sites 
do not proceed to later stages of the 
IRP process. 

Contaminated sites are fully 
investigated in the Remedial 
Invcstigation/Feasibinty Study or 
RI/FS. The R1 may include a 
variety of site investigative, sam- 
pling. and arudytical activities to 
determirte the n^ure. extent, arul 
significance of contamination. The 
focus of the evaluation is to deter- 
mine the risk to the general popula- 
tion posed by the contamination. 
Concurrent with these investiga- 
tions. the FS is ccMKlucted to eval- 
uate remedial action alternatives for 
the site. 


The National 
Priorities List (NPL) 


EPA has established a Hazard 
Ranking System (HRS) for eval- 
uating contaminated sites based on 
their potential hazard to public 
health and the environment A 
Revised Hazard Ranking System 
(HRS2) for evaluation of future 
sites has been proposed by EPA. 
The applicatiem of the HRS. using 
PA/SI data, generates a score for 
each site evaluated. The score is 
computed based on factors such as 
the amount and toxicity of the con- 
taminants present their potential 
mobility in the environment the 
availability of pathways for human 
exposure, and the proximity of pop> 
ulation centers to the site. 

The NPL is a compilation of the 
sites scoring 28.5 or higher by the 
HRS. Such sites are first prt^>osed 
for NPL listing. Following a public 
comment period, proposed NPL 
sites rruy be listed final on the 
NPL or may be deleted from 
consideration. 


After agreement is reached with 
appropriate EPA and/or state regu- 
latory authorities on how the site 
will be cleaned up, Remedial 
Deslgn/Remedial Action or 
RD/RA work begins. During this 
phase, detailed design plans for the 
cleanup arc prepared and 
implemented. 

The notable exception to this 
sequence involves Removal Actions 
and Interim Remedial Actions 
(IRAs). These actions may be cem- 
ducted at any time during the IRP 
to protect public health or control 
contaminant releases to the environ- 
metu. Such measures may include 
providing alternate water supplies to 
local residents, removing con- 
centrated sources of contaminants, 
or c<Mistructing structures to prevent 
Che spread of contamination. 



IRP Priorities 


The ofder in which DoD con- 
ducts IRP ptpicct activities is based 
on a policy assigning the highest 
priorities to sites that represent the 
^eatest potential public health and 
environmental hazards. Top priority 
is assigned to: 

• Removal of imminent threats 
from hazardous or toxic sub- 
stances or unexploded ordnance 
(UXO) 

• Interim and stabilization mea- 
sures to prevent site deterioriza- 
tion and achieve life cycle cost 
savings 

• Rl/FSs at sites either listed or 
proposed for the NPL and RD/ 
RAs ttecessary to comply with 
SARA. 

Anticipating the need to refine 
priorities as the DERP matures and 
a large number of sites simultane- 
ously reach the costly cleanup 
f^asc. DoD developed the Defense 
Priority Model (DPM). The DPM 
uses R1 data to produce a score 
indicating the relative risk to human 
health and the environment pre- 
sented by a site. The model 
considers the following site 
characteristics: 

« Hazard - the characteristics and 
concentrations of contaminants 

• Pathway - the potential for con- 
taminant transport 

• Receptor - the presence of 
potential receptors. 

This risk -based approach recognizes 
the importance of protecting public 
health and the environment and 
helps objectively identify those sites 
that should receive priority for 
funding. 


In FY 89, DoD completed devel- 
opment of (he DPM. DoD solicited 
comments from EPA, the states, 
environmental organizations, and 
the public. In response to comments 
received, the model was refined. In 
addition, the riKxlel has been auto- 
mated to facilitate scoring. 

DoD component personnel have 
been trained in the use of DPM and 
have scored more than 250 sites 
where RD/RA activities could be 
initiated in FY 90. In this first year 
of implementation, scoring results 
were used primarily to identify 
scoring difficulties arid gauge model 
performance. 

In preparation for the FY 91 
program scoring effon, further 
improvements were made to DPM. 
Most significantly, the methodology 
used to calculate toxicity of con- 
taminants was changed to reflect 
more accurately actual toxicity 
Previously, surrogate values were 
calculated relative to the chemical 
benzo(a)pyrene. In addition, all 


information for contaminant charac- 
teristics conuined in the DPM 
chemicals dau base was updated. 
This update was coruSucied in coop- 
eration with EPA to ensure consis- 
tency in methods. The DPM dau 
base currently contains more than 
280 chemicals, including explosives 
and radiologicals. Other improve- 
ments to DPM include clarification 
of temu and increased user friendli- 
ness of (be automated version. 

In (he summer of 1990, scoring 
was accomplished for nearly 300 
rites where RD/RA work could be 
in FY 91. A quality 
assurance review indicated (hat site 
scores were more reliable than last 
year due to increased experience 
with the model and improved 
scoring guidance. Confidence is 
expected to increase each year 
iD^l is applied. 

The Department has a continuing 
dialogue with EPA and states on 
DPM. During FY 91. DoD intends 
to continue to improve DPM and 
proceed with full implementation. 



FI»ahingnsidu$l9xphslvesitth$W9stVkgini»0r^nmWoftsNPLiit».HIgtmatpt1ernyb 
given to sites such as this, which tepresent pubic imith snd environments! hazards. 
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OFFICE OF THE ASSISTANT SECRETARY 


AUG I 2 1991 



MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY (ENVIRONMENT) 

OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
(PRODUCTION AND LOGISTICS) 

SUBJECT: Experience with Environmental Response Actions and 

Property Transfer (Your memo, 28 June 1991) - INFORMATION 
MEMORANDUM 

I appreciate the opportunity to respond to the issues being 
worked by the Environmental Response Task Force. The four 
attachments to this letter provide answers to the specific 
(questions you asked related to these issues. 

I have also reviewed the issue briefs forwarded as an 
attachment to the subject letter. While these briefs provide 
additional background information and list some generalized 
options, they do not make concrete recommendations for the two 
areas which the Task Force was charged to address. In an attempt 
to assist you in focusing on ways to improve interagency 
coordination and streamline the process, I suggest you refer to the 
testimony I gave to the Senate Armed Services Committee, 
Subcommittee on Readiness, Sustainability and Support on June 21, 
1991. In addition, I suggest the May 20, 1991 letter that I 
forwarded to Mr. Jim Courter, Chairman of the Base Closure and 
Realignment Commission concerning these areas be considered. 

Finally, in an attempt to ensure that all of the different 
federal committees and task forces considering issues related to 
the expeditious accomplishment of the environmental restoration 
program, I suggest the staff supporting the task force consider the 
recommendations being formulated by the Federal Facilities 
Environmental Strategy (FFES) working group. Since, the FFES 
working group is chartered as a joint DoD, EPA and DoE effort and 
is currently addressing a broad range of issues, it is an excellent 
source of recommendations. 



I am certainly supportive of your leadership in trying to make 
the outcome of the Task Force reflective of the best ideas 
available for accelerating the cleanup at closure bases. I think 
the Task Force is an excellent vehicle for communicating these 
ideas to the Congress and the public. 


I look forward to reviewing future activities of the Task 
Force . 

— 

Gary D. Vest 

Deputy Assistant Secretary of the Air Force 
(Environment, Safety and Occupational Health) 



4 Attachments 

1. Response to Issue 1 

2. Response to Issue 2 

3. Response to Issue 3 

4. Response to Issue 4 



Issue 1. 


QUESTION 

What experience have you had with out-leasing facilities when the 
facility is within the scope of an investigation of potential 
contamination by hazardous substances or an ongoing cleanup of such 
contamination? What barriers or complications have you identified? 

With respect to excess property, or bases slated for closure, what 
policies, procedures or standard lease forms have been established 
for leasing base facilities that may be affected by an investigation 
or cleanup of hazardous substance contamination in the interim 
before the base is closed? 

What policies, procedures or standard deed provisions have been 
established to protect the rights of the Department, and to enable 
it to discharge its responsibilities to clean up contaminated sites, 
when transferring parcels of a closing base that are within an "area 
of concern?" 


RESPONSE 

Enclosed are specific experiences we have had with Pease AFB, NH. 
Also enclosed are the interim lease agreements for Pease AFB, NH and 
Norton AFB, CA. 


3 Tabs 

1. Specific Experiences 
- Norton and Pease AFBs 

2. Interim Lease 
Agreement - Pease 

3. Interim Lease 
Agreement - Norton 


ATTACHMENT 1 



ENVIRONMENTAL RESPONSE ISSUE 1 


Air Force experience with attempts to lease or convey 
property where remedial actions are underway or needed at 
closing bases is fairly limited to date. Our primary 
experience is based on a time-critical soil removal at Norton 
AFB and an environmental site assessment and proposed interim 
remedial action at Pease AFB to support redevelopment efforts 
at these two bases. Both Norton and Pease AFB are on the 
National Priorities List. 

Time-Critical Soil Removal at Norton AFB 

In July 1990, the Air Force subleased two bays of Hangar 
763 to the Inland Valley Development Agency (IVDA) who in turn 
subleased them to Lockheed Commercial Aircraft Center, Inc. for 
use in performing Boeing 747 aircraft maintenance. 

In November 1990, Lockheed conducted structural tests that 
revealed that the bay floors required replacement to support 
the weight of Boeing 747 aircraft and identified previously 
unknown trichloroethylene- (TCE-) and toluene-contaminated soil 
below the floor. In Dec 90, the Air Force initially gave 
Lockheed permission to accomplish the contaminated soil removal 
under the Resource Conservation and Recovery Act (RCRA) as part 
of the floor removal and construction but rescinded permission 
as the result of inputs from the other remedial project 
managers (RPMs) . The RPMs from EPA Region IX, the California 
Department of Health Services (DHS) , and the Regional Water 
Quality Control Board (RWQCB) notified the Air Force that the 
area beneath the hangar needed to be fully characterized under 
the Federal Facilities Agreement and the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(CERCLA) . Further, to allow the soil removal and replacement 
of the floor might impede the ongoing characterization of sites 
at Norton AFB. 

To obtain consensus and ensure adequate characterization of 
the excavated soil, meetings were held with EPA Region IX, DHS, 
and RWQCB in Dec 90 and Jan 91. Based on these meetings, a new 
soil sampling plan was developed. EPA Region IX, DHS, and 
RWQCB all reviewed and technically concurred with the sampling 
plan. In Mar-Apr 91, soil sampling and analysis was 
accomplished. TCE and toluene contamination was confirmed 
primarily above three feet in depth. 

In close coordination with EPA Region IX, DHS, and the 
RWQCB, the Air Force developed an action memorandum that 
identified minimum action levels and outlined the actions that 
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would be taken to characterize and remediate the site. The Air 
Force and Lockheed agreed that Lockheed would be responsible 
for all soil removal and treatment in support of the floor 
replacement and that the Air Force would be responsible for the 
removal and treatment of any soil below that level. To 
accelerate the process and avoid further delays to Lockheed, 
the Air Force made the decision to allow Lockheed to accomplish 
the soil removal as a time-critical action. The regulators 
disagreed with this approach but agreed not to oppose it. Soil 
removal actually began 28 May 91 and was completed in late 
Jun 91, 

The lease and sublease were modified to reflect Norton's 
status as an NPL site; hold the lessee & sublessee accountable 
for compliance with the Federal Facilities Agreement; to give 
the Air Force, federal, and state regulators greater access to 
the leased property for inspections; and to hold the lessee and 
sublessee accountable for compliance with the action memorandum 
and work plan during construction. 

Environmental Site Assessment and Interim Removal Action at 
Pease AFB 

In early 1990, Deutsche Airbus began negotiations with the 
Pease Development Authority for the possible purchase of 
facilities and property at Pease AFB for use as an aircraft 
refurbishing plant. In Feb-Mar 91, after the requirement had 
firmed up and as a result of its experience at Norton, the Air 
Force began a environmental site assessment of Hangar 227 and 
52 acres of adjacent apron and taxiways, the proposed site for 
Deutsche Airbus operations. The purpose of the assessment was 
to determine what, if any, contaminants existed on the site and 
whether they would pose a sufficient problem to prevent a 
property transfer to the PDA in support of negotiations with 
Deutsche Airbus. 

Initial sampling revealed the presence of TCE and 
dichlorethylene (DCE) contamination at the southeast corner of 
Hangar 227. As a result, a second round of sampling was 
conducted and completed in Jun 91. The second round confirmed 
the presence of TCE and DCE contamination in excess of minimum 
action levels and indicated a need for remedial action prior to 
transfer of the property. 

As the result of negotiations with Ms Belaga, EPA Region I 
Administrator, the Air Force has developed a strategy in which 
it will deed only the building to PDA for conveyance to 
Deutsche Airbus. The 52 acres (to include the land beneath the 
hangar 227) will be leased to PDA and presumably subleased to 



Deutsche Airbus until remedial actions are in place and a 
permanent transfer can be effected in compliance with CERCLA 
120(h). The Air Force also made a commitment to have an 
interim remedial action in place and operating as quickly as 
possible. 


The biggest lesson learned was from Norton AFB*s experience 
with Lockheed. At the time that the original lease and 
sublease were signed, neither Lockheed nor the Air Force was 
aware that the floor would need to be replaced and that 
contamination existed below the floor. This lack of knowledge 
concerning Lockheed's requirements and the environmental 
conditions at the site resulted in a six month delay to 
Lockheed’s construction plans and could ultimately have cost 
the IVDA a redevelopment opportunity for the local community. 

To remedy this deficiency in future situations, the Air 
Force has adopted a policy of conducting an environmental site 
assessment at industrial areas on closing bases where the RI/FS 
is not yet complete and the local development authority has a 
time sensitive business opportunity that involves an interim 
use lease or permanent transfer of property. The first 
environmental site assessment accomplished was the one at Pease 
AFB discussed above. 

Another lesson learned was the need to keep the regulators 
fully involved and informed early in the process when 
environmental site assessments or interim remedial actions are 
necessary. Many of the delays at Norton can be attributed to 
the Air Force's initial effort to accomplish the soil removal 
outside the auspices of the FFA and CERCLA. Particularly at 
the NPL bases, the concurrence and support of the non-Air Force 
remedial project managers is critical to the success or failure 
of such an endeavor. 
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No. 

DEPARTMENT OF THE AIR FORCE 
LEASE 

OF PROPERTY ON PEASE AIR FORCE BASE, NEW HAMPSHIRE 

THIS LEASE, made between the Secretary of the Air Force of 
the first part, and the Pease Development Authority, an authority 
established under New Hampshire RSA 12-G, with a place of business 
at 300 Gosling Road, Portsmouth, New Hampshire, of the second 
part, WITNESSETH: 

The Secretary of the Air Force ("Government" or "Air Force"), 
by virtue of the authority conferred upon him by law under Title 
10, United States Code, Section 2667, for the consideration set 
out below, hereby leases to the party of the second part 
("Lessee") the premises or property described in Exhibit "A" and 
shown on Exhibit "B" hereto ("leased premises" or "premises"), for 
use on an interim basis pending its final disposal pursuant to the 
Base Closure and Realignment Act, P. L. 100-526. 

THIS LEASE is granted subject to the following conditions: 

1. Term 

This Lease shall be for a term of one (1) year, 

beginning on , and ending on , unless 

sooner terminated in accordance with the provisions of this Lease. 







2 . 


Use of Leased Premises 


a. The sole purpose for which the leased premises and 
any improvements thereon may be used, in the absence of prior 
written approval of the Government for any other use, is for the 
conduct of corporate aircraft operations and related minor 
preventive aircraft maintenance and other directly related 
activities. 


b. This Lease authorizes' interim use of land and 
facilities on Pease Air Force Base for purposes which will 
facilitate the local community's economic adjustment to the 
impacts resulting from the impending closure of the installation 
and not interfere with, delay, or retard final disposal of the 
property by the Government. The Lessee understands and 
acknowledges that this Lease is not and does not constitute a 
commitment by the Government as to the ultimate disposal of the 
leased premises or of Pease Air Force Base, in whole or in part, 
to the Lessee or any agency or instrumentality thereof, or to any 
sublessee . 


c. The Lease may be terminated by the Government as 
provided in Condition 6. The Lessee understands and agrees that 
the Government need not state a reason for termination and waives 
any claims or suits against the Government arising out of any such 
termination. 
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3. gubj^gtiQn — tQ- Existing and Future Easements and .Rights-’ 

of-Way 


This Lease is subject to all outstanding easements and 
rights-of-way for any purpose with respect to the leased premises. 
The holders of such easements and rights-of-way ("outgrants") , 
present or futurer shall have reasonable rights of ingress and 
egress over the leased preraisesf consistent with Lessee's right to 
quiet enjoyment of them under this Lease# in order to carry out 
the purpose of the outgrant. These rights may also be exercised 
by workers engaged in the construction#" installation# maintenance# 
operation# repair or replacement of facilities located on the 
outgrants and by any federal, state or local official engaged in 
the official inspection thereof. 

4 . Operating Agreement 

The Operating Agreement attached hereto as Exhibit "C" 
is incorporated into this Lease by reference. In the event of any 
inconsistency between the provisions of the Operating Agreement# 
as it presently exists or may be amended# and the provisions of 
this Lease# the provisions of this Lease will control. 

5 . Rent 

a. The Lessee shall pay to the United States rent as 

follows : 
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(1) For the one-year term of this Lease, facility/area 
rent in the amount of One Hundred Twenty-Seven Thousand Eight 
Hundred Dollars ($127,800). Facility/area rent shall be payable 
in equal quarterly installments of Thirty-One Thousand Nine 
Hundred Fifty Dollars ($31,950) each in advance on or before the 
first day of the beginning month of each such quarter-year period. 

(2) For each calendar day or any portion thereof 
that an aircraft in support of the Lessee’s operations shall 
occupy ramp parking during the existence of this Lease, ramp 
parking rent in an amount of Twenty-five Dollars ($25.00) per 
aircraft. Ramp parking rent shall be payable in arrears upon 
receipt of appropriate bills from the Government and forwarded 
with the facility/area rent due for the following quarter-year 
period . 


(3) Rent payments due under Conditions Sad) and 
5a (2) above shall be made promptly when due, without any deduction 
or setoff. Interest at the rate prescribed by the Secretary of 
the United States Treasury shall be payable on any rent payment 
required to be made under this Condition 5a that is not paid 
within fifteen (15) days after the date on which such payment is 
due. Interest shall accrue beginning on the day after the rent 
payment is due and end on the day payment is received by the 
Government. 
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b. Rent under Conditions Sad) and 5a (2) above shall 
begin on the day following the beginning date of the Lease term. 
If the rent under Condition 5a (1) above Begins on a day other than 
the first day of the beginning day of such quarter-year period# 
that portion of the rent which is payable for the period shall be 
prorated . 


c. The Lessee will reimburse all Air Force costs 
associated with granting this Lease. Such reimbursement will be 
in the amount of actual Air Force expenses# but not exceeding Five 
Thousand Dollars ($5#000) . Such costs include# but are not 
limited to# expenses incurred in connection with the conduct of 
appraisals# environmental studies required by the National 
Environmental Policy Act (NEPA) # and any environmental audit of 
the leased premises conducted solely for purposes of this Lease. 
Payment of these costs shall be made promptly upon receipt of 
appropriate bills from the Government. Notwithstanding the 
foregoing# the Lessee will not be required to reimburse the Air 
Force costs associated with granting this Lease if such costs are 
less than One Thousand Dollars ($1,000.00). 

d. The Lessee shall pay to the Government on demand 
any sum which may have to be expended after the expiration or 
termination of this Lease in restoring the premises to the 
condition required by Condition 18. 
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e. Compensation in each case shall be made payable to 
the Treasurer of the United States and forwarded by the Lessee 
direct to the Commander r 509 Combat Support Group, Pease Air Force 
Base, New Hampshire 03803 ( "Commander" or "said officer"), 


6. Termination 

a. This Lease may be terminated by the Deputy 
Assistant Secretary of the Air Force (Installations) at any time 
upon the failure of the Lessee to comply with the terms of this 
Lease. No money or other consideration paid by the Lessee or 
which may be due up to the effective date of termination will be 
refunded. Prior to termination, the Lessee must be informed, in 
writing, by the said officer of the terms with which the Lessee is 
not complying and afforded a period of ten (10) business days to 
return to compliance with the Lease’s provisions or begin the 
actions necessary to bring it into compliance with the Lease in 
accordance with a compliance schedule approved by the Government, 
if the time required to return to compliance exceeds the ten (10) 
business day period, 

b. This Lease may be terminated by either the Lessee 
(subject to the provisions of Condition 18 below) or the 
Government at any time by giving the other party thirty (30) days' 
written notice. No money or other consideration paid by the 
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Lessee or which may be due up to the effective date of termination 
will be refunded or waived, as the case may be. 

7. Assignment or Subletting 

a. The Lessee shall neither transfer nor assign this 
Lease or any interest therein or any property on the leased 
premises, nor sublet the leased premises or any part thereof or 
any property thereon, nor grant any interest, privilege, or 
license whatsoever in connection with this Lease without the prior 
written consent of the Government. 'Such consent shall not be 
unreasonably withheld or delayed, subject to the provisions of 
Conditions 7b, 7c, and 7d below. 

b. Any assignment or sublease granted by the Lessee 
shall be subject to all of the terms and conditions of this Lease 
and shall terminate immediately upon the expiration or any earlier 
termination of this Lease, without any liability on the part of 
the Government to the Lessee or any assignee or sublessee. Under 
any assignment made, with or without consent, the assignee shall 
be deemed to have assumed all of the obligations of the Lessee 
under this Lease. No assignment or sublease shall relieve the 
Lessee of any of its obligations hereunder. 

c. The Lessee shall furnish the Government, for its 
prior written consent, a copy of each agreement of sublease or 
assignment it proposes to execute. Such consent may include the 
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requirement to delete, add or change provisions in the sublease 
instrument as the Government shall deem necessary to protect its 
interests- Consent to any sublease shall not be taken or 
construed to diminish or enlarge any of the rights or obligations 
of either of the parties under the Lease. Consent or rejection or 
any required changes shall be provided within twenty-one (21) days 
of receipt of the proposed agreement. 

d. Any agreement of sublease or assignment must 
include the provisions set forth in Conditions 22 and 23 of the 
Lease and expressly provide that (1) the sublease is subject to 
all of the terms and conditions of the Lease; (2) it shall 
terminate with the expiration or earlier termination of the Lease; 

(3) the sublessee shall assume all of the Lessee's obligations and 
responsibilities under the Operating Agreement (Exhibit C) ; and 

(4) in case of any conflict between the Lease and the sublease, 
the Lease will control. A copy of the Lease and the Operating 
Agreement must be attached to the sublease agreement. 

8. Conditio of Leased Premise_s 

a. The Lessee has inspected, knows and accepts the 
condition and state of repair of the leased premises. It is 
understood and agreed that they are leased in an "as is," "where 
is" condition without any representation or warranty by the 
Government concerning their condition and without obligation on 
the part of the Government to make any alterations, repairs or 
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additions. The Government shall not be liable for any latent or 
patent defects in the leased premises. The Lessee acknowledges 
that the Government has made no representation or warranty 
concerning the condition and state of repair of the leased 
premises nor any agreement or promise to alter# improve# adapt, or 
repair them which has not been fully set forth in this Lease. 

b. A condition report signed by representatives of 
the Government and the Lessee will be attached as Exhibit "D" and 
made a part of this Lease no later than ten (10) business days 
after the beginning date of this Lease.* The report sets forth the 
condition of the leased premises with respect to physical 
appearance and condition as determined from the joint inspection 
of them by the parties. 

c. An environmental condition report signed by 
representatives of the Government and the Lessee will be attached 
as Exhibit "E" and made a part of this Lease no later than ten 
(10) business days after the beginning date of this Lease. The 
report sets forth the condition of the leased premises with 
respect to environmental matters as determined from the joint 
environmental inspection of them by the parties. 

9 . Maintenance of Leased Premises 

The Lessee# at its own expense# shall at all times 
protect# preserve# and maintain the leased premises# including any 
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improvements located thereon, in good order and condition, and 
exercise due diligence in protecting the leased premises against 
damage or destruction by fire and other causes. 

a. The Government will provide grounds maintenance to 
standards required for Government operations to within five (5) 
feet of Building No. 215. The Lessee or any sublessee will be 
responsible for and provide all grounds maintenance in the area 
within five (5) feet of the facility. 

b- The Lessee or any sublessee will be responsible for 
and provide any snow and ice removal on streets, parking lots, and 
airfield pavements required in support of the Lessee's or any 
sublessee’s operations that are not listed on Exhibit G to this 
Lease. All such snow and ice removal performed by the Lessee or 
any sublessee will be accomplished in strict compliance with the 
procedures contained in Exhibit G. 

10 . Damage to Government Property 

Any real or personal property of the United States 
damaged or destroyed by the Lessee incident to the Lessee's use 
and occupation of the leased premises shall be promptly repaired 
or replaced by the Lessee to the satisfaction of the said officer. 
In lieu of such repair or replacement the Lessee shall, if so 
required by the said officer, pay to the United States money in an 
amount sufficient to compensate for the loss sustained by the 
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Government by reason of damage or destruction of Government 
property . 

11* Access and Inspection 

a. Any agency of the United States, its officers, 
agents, employees, and contractors, may enter upon the leased 
premises, at all times for any purposes not inconsistent with 
Lessee's quiet use and enjoyment of them under this Lease, 
including but not limited to the purpose of inspection. The 
Government will give the Lessee or sublessee normally twenty-four 
(24) hours prior notice of its intention to enter the leased 
premises unless it determines the entry is required for safety, 
environmental, operations, or security purposes. The Lessee shall 
have no claim on account of any entries against the United States 
or any officer, agent, employee, or contractor thereof. 

b. The Lessee acknowledges and agrees that final 
disposal of the leased premises takes precedence over interim use 
under this Lease. The Lessee will cooperate with the Government 
to enable such final disposal to occur on a timely basis. In 
particular, the Lessee will permit potential buyers, their 
prospective tenants and subtenants, and the contractors or 
subcontractors of any of them, to visit the premises on reasonable 
notice from the Government during regular business hours. 
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gQvecnmen . t: Non-I<i.abxlxtv and In d emnif icai^lnn bv Lessee* 


a« The United States shall not be responsible for 
damages to property or injuries to persons which may arise from or 
be attributable or incident to the condition or state or repair of 
the leased premisesr or the use and occupation thereof, or for 
damages to the property of the Lessee, or for damages to the 
property or injuries to the person of the Lessee's officers, 
agents, servants or employees, or others who may be on the leased 
premises at their invitation or the invitation of any one of them. 

b. The Lessee agrees to assume all risks of loss or damage 
to property and injury or death to persons by reason of or 
incident to the possession and/or use of the leased premises, or 
the activities conducted under this Lease. The Lessee expressly 
waives all claims against the Government for any such loss, 
damage, personal injury or death caused by or occurring as a 
consequence of such possession and/or use of the leased premises 
or the conduct of activities or the performance of 
responsibilities under this Lease. The Lessee further agrees to 
indemnify, save, hold harmless, and defend the Government, its 
officers, agents and employees, from and against all suits, 
claims, demands or actions, liabilities, judgments, costs and 
attorneys fees arising out of, or in any manner predicated upon 
personal injury, death or property damage resulting from, related 
to, caused by or arising out of the possession and/or use of the 
leased premises or any activities conducted or services furnished 
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in connection with or pursuant to this Lease. The agreements 
contained in the preceding sentence do not extend to claims for 
damages caused solely by the gross negligence or willful 
misconduct of officers^ agents or employees of the United States^ 
without contributory fault on the part of any personr firm or 
corporation. The Government will give the Lessee notice of any 
claim against it covered by this indemnity as soon after learning 
of it as practicable. 

13. Insurance 

All — Risk . The Lessee shall in any event and 
without prejudice to any other rights of the Government bear all 
risk of loss or damage to the premises# together with the 
improvements thereon# arising from any causes whatsoever# with or 
without fault by the Government# the following: fire; lightning; 
storm; tempest; explosion; impact; aircraft; vehicles; smoke; 
riot; civil commotion; bursting or overflowing of water tanks# 
apparatus# or pipes; boiler and machinery coverage against loss or 
damage by explosion of steam boilers# pressure vessels and similar 
apparatus now or hereafter installed; flood; labor disturbances; 
or malicious damage. 
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b. 


Insurance : 


Lessee’ s Insurance ; During the entire 
period this Lease shall be in effect, the Lessee or any sublessee 
at its expense will carry and maintain: 

(a) Property insurance coverage, 
including but not limited to special perils coverage against the 
risks enumerated in paragraph 13a above, shall at all times be in 
an amount equal to at least 100% of the full replacement value of 
the building, building improvements and personal property on or 
near the leased premises; 

(b) Commercial general liability coverage 
for bodily injury and property damage insurance, including but not 
limited to, insurance against assumed or incidental contractual 
liability under this Lease, with respect to the leased premises 
and improvements thereon, to afford protection with limits of 
liability in amounts approved from time to time by the Government, 
but not less than Three Million Dollars ($3,000,000) in the event 
of bodily injury and death to any number of persons in any one 
accident, and not less than Three Million Dollars ($3,000,000) for 
property damage; 


(c) If and to the extent required by law, 
workmen’s compensation or similar insurance in form and amounts 
required by law; 
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^2) Lgsgeg'? Contractor * s Insurance : During 

the entire period this Lease shall be in effect# the Lessee shall 
either carry and maintain the insurance required below at its 
expense or require any contractor performing work on the leased 
premises to carry and maintain at no expense to the Government; 

(a) Commercial general liability coverage 
for bodily injury and property damage insurance# including# but 
not limited to# contractor's liability coverage and incidental 
contractual liability coverage# of not *less than Three Million 
Dollars ($3#000#000) with respect to personal injury or death# and 
Three Million Dollars ($3#000,000) with respect to property 
damage ; 

(b) Workmen's compensation or similar 
insurance in form and amounts required by law. 

(3) Policy Provisions ; All insurance which 
this Lease requires the Lessee or any sublessee to carry and 
maintain or cause to be carried or maintained pursuant to this 
Condition 13b shall be in such form# for such amounts# for such 
periods of time# and with such insurers as the Government may 
require or approve. All policies or certificates issued by the 
respective insurers for commercial liability and special perils 
insurance will name the Government as an additional insured, 
provide that any losses shall be payable notwithstanding any act 
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or failure to act or negligence of the Lessee or the Government or 
any other person, provide that no cancellation, reduction in 
amount, or material change in coverage thereof shall be effective 
until at least sixty (60) days after receipt by the Government of 
written notice thereof, provide that the insurer shall have no 
right of subrogation against the Government, and be reasonably 
satisfactory to the Government in ail other respects. In no 
circumstances will the Lessee be entitled to assign to any third 
party rights of action which the Lessee may have against the 
Government. 


(4) Delivery of Policies ; The Lessee shall 
deliver or cause to be delivered promptly to the Government a 
certificate of insurance evidencing the insurance required by this 
Lease and shall also deliver no later than thirty (30) days prior 
to the expiration of any such policy, a certificate of insurance 
evidencing each renewal policy covering the same risks. 

c. Loss or Damage : In the event that any item or 
part of the leased premises, together with the improvements 
thereon, shall require repair, rebuilding, or replacement 
resulting from loss or damage, the risk of which is assumed by the 
Lessee under Condition 13a, the Lessee shall promptly give notice 
thereof to the Government. The Lessee will as soon as practicable 
after the casualty restore such item or part of the leased 
premises and improvements thereon as nearly as possible to the 
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condition which existed immediately prior to such loss or damage, 
subject to Condition 18 of the Lease. 

14, Compliance with Applicable Laws 

a. The Lessee will at all times during the existence 
of this Lease promptly observe and comply, at its sole cost and 
expense, with the provisions of all applicable Federal, state, and 
local laws, regulations, and standards, and in particular those 
provisions concerning the protection of the environment and 
pollution control and abatement. 

b. The Lessee shall comply with all applicable laws, 
ordinances, and regulations of the State of New Hampshire, the 
County of Rockingham, and the City of Portsmouth with regard to 
construction, sanitation, licenses or permits to do business, and 
all other matters. 


c. This condition does not constitute a waiver of 
Federal Supremacy or Federal or State of New Hampshire sovereign 
immunity. Only laws and regulations applicable to the leased 
premises under the Constitution and statutes of the United States 
are covered by this condition. 

d. Responsibility for compliance as specified in this 
Condition 14 rests exclusively with the Lessee. The Department of 
the Air Force assumes no enforcement or supervisory responsiblity 
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except with respect to matters committed to its jurisdiction and 
authority. The Lessee shall be liable for all costs associated 
with compliance, defense of enforcement actions or suits, payment 
of fines, penalties, or other sanctions and remedial costs related 
to Lessee's or any sublessee’s use of the leased premises. 


a. The Lessee shall not construct or make or permit 
its sublessees or assigns to construct or make any substantial 
alterations, additions, or improvements ^o or installations upon 
or otherwise modify or alter the leased premises in any 
substantial way without the prior written consent of the 
Government. Such consent may include a requirement to provide the 
Government with a performance and payment bond satisfactory to it 
in all respects and other requirements deemed necessary to protect 
the interests of the Government. For construction or alterations, 
additions, modifications, improvements or installations 
(collectively "work") in the proximity of operable units that are 
part of a National Priorities Listed (NPL) Site, such consentmay 
include a requirement for written approval by the Remedial Project 
Managers appointed under the Pease Air Force Base Federal Facility 
Agreement. Except as such written approval shall expressly 

provide otherwise, all such approved alterations, additions, 
modifications, improvements and installations shall become 
Government property when annexed to the leased premises. 
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b. All plans for construction or alterations, 
additions, modifications, improvements, or installations 
("construction plans" or "remodeling plans") pursuant to Condition 
15a above by the Lessee must comply with the provisions of 
Conditions 22 and 23 and be approved in. writing by the Government 
before the commencement of any construction project. m 
addition, the designs for all Lessee connections to Pease Air 
Force Base utilities will comply with DOD/OSAF construction 
standards and be subject to Pease Air Force Base review and 
approval. DOD/USAF construction standards ate available through 
the office of the Commander. The 'Lessee will submit any 
remodeling plans to the Commander for api>roval. 

1 

c. The Air Force review f process for either a 
construction project or a utility connection will be completed 
within thirty (30) days of receipt of plans and specifications. In 
the event problems are detected during review, immediate notice 
will be provided by telephone to the Lessee or its representative 
designated for the purpose. Approval' will not be unreasonably 
withheld- 


d. All construction shall be in accordance with the 
approved designs and plans and without cost to the Government. 
The Lessee shall not proceed with excavation, demolition, or 
construction until it receives written notice from the Government 
that such designs and plans are acceptable to the Government. 
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e. All matters of ingress, egress, contractor haul 
routes, construction activity and disposition of excavated 
material, in connection with the lease herein granted, shall be 
coordinated with the Government. All excavation and construction 
activity shall be accomplished during periods (including hours of 
the day) acceptable to the said officer. 

f. The Commander is authorized to grant approvals 
and consents under this Condition 15. Approvals and consents for 
work in the proximity of operable units that are part of an NPL 
Site require review by the Office *of the Deputy Assistant 
Secretary of the Air Force (Environment, Safety and Occupational 
Health). Disapprovals may be reviewed by the Office of the Deputy 
Assistant Secretary of the Air Force (Installations) . Such review 
is discretionary. A request for review will be submitted to the 
Commander, who will forward it through channels with his comments 
within ten (10) business days after he receives the request. 

16 . Utilities and Services 

The Lessee will be responsible at its sole expense for 
all utilities, janitorial services, building maintenance and 
grounds maintenance for the leased premises. Utilities services 
will be provided through meters, if possible. The Lessee will 
purchase, install, and maintain all such meters at its own cost 
and without cost and expense to the Government. The Lessee will 
pay, in addition to the cash rent which is required under this 
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Leaser the charges for any utilities and services furnished by the 
Government which the Lessee may require in connection with its use 
of the leased premises. The charges and the method of payment for 
each utility or service will be determined by the appropriate 
supplier of the utility or service in accordance with applicable 
laws and regulationsr on such basis as the appropriate supplier of 
the utility or service may establish. It is expressly understood 
and agreed that the Government in no way warrants the continued 
maintenance or adequacy of any utilities or services furnished by 
it to the Lessee. 

a- Subject to Conditions 16b and 16c below, the Lessee 
may purchase from the Government the following utility services: 
electricity, water, high pressure water heat, and sewage. 

b. Any sale of a utility service will be in accordance 
with 10 U.S.C. § 2481 and Air Force Regulation (APR) 91-5. 

c. The Lessee agrees to enter into a separate contract 
for each utility service procured under Condition 16a above at 
rates to be specified in each contract. 

17. Taxes 

The Lessee shall pay to the proper authority, when and 
as the same become due and payable, all taxes, assessments, and 
similar charges which, at any time during the term of this Lease 
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may be imposed upon the Lessee with respect to the leased 
premises. Title 10, United States Code, S 2667(e) contains the 
consent of Congress to the taxation of the lessee's interest in 
the leased premises, whether or not the premises are in an area of 
exclusive Federal jurisdiction. Should Congress consent to 
taxation of the Government's interest in the property, this Lease 
will be renegotiated. 

18. Surrender of Leased Premises 

On or before the date of expiration of this Lease, or 
its earlier termination hereunder, the Lessee shall vacate and 
surrender the leased premises to the Government. Subject to 
Condition 15a, the Lessee shall remove its property from the 
leased premises and restore them to as good order and condition as 
that existing on the beginning date of this Lease, damages beyond 
the control of the Lessee due to fair wear and tear, excepted. If 
the Lessee shall fail or neglect to remove its property, then, at 
the option of the Air Force, the property shall either become the 
property of the United States without compensation therefor, or 
the Air Force may cause it to be removed and the premises to be 
restored at the expense of the Lessee, and no claim for damages 
against the United States or its officers or agents shall be 
created by or made on account of such removal and restoration 
work . 
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19 . Disputes 


a. Except as otherwise provided in this Lease, any 
dispute concerning a question of fact arising under this Lease 
which is not disposed of by agreement shall be decided by the 
authorized officer of the Government. He or she shall reduce the 
decision to writing and mail or otherwise furnish a copy to the 
Lessee. The decision of the authorized officer shall be final and 
conclusive unless, within thirty (30) days from the date of 
receipt of such copy, the Lessee mails or otherwise furnishes to 
the authorized officer a written appeal addressed to the Secretary 
of the Air Force. The decision of the Secretary or his or her 
duly authorized representative for the determination of such 
appeals shall be final and conclusive. This provision shall not 
be pleaded in any suit involving a question of fact arising under 
this Lease as limiting judicial review of any such decision to 
cases where fraud by such official or his or her representative or 
board is alleged: provided, however, that any such decision shall 

be final and conclusive unless the same is fraudulent or 

capricious, or arbitrary, or so grossly erroneous as necessarily 
to imply bad faith, or is not supported by substantial evidence. 
In connection with any appeal proceeding under this condition, the 
Lessee shall be afforded an opportunity to be heard and to offer 
evidence in support of its appeal. Pending final decision of a 
dispute hereunder, the Lessee shall proceed diligently with the 
performance of the Lease in accordance with the decision of the 
authorized officer. 
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b. This provision does not preclude consideration of 
questions of law in connection with decisions provided for in 
Condition 19a above. Nothing in this provision, however, shall be 
construed as making final the decision of any administrative 
official, representative, or board on a question of law, 

20 . Rules and Regulations 

The use and occupation of the leased premises shall be 
subject to the general supervision and approval of the said 
officer and to such reasonable rules and regulations as may be 
prescribed by him or her from time to time. 

21 . Notices 

a. No notice, order, direction, determination, 
requirement, consent or approval under this Lease shall be of any 
effect unless it is in writing. 

b. All notices to be given pursuant to this Lease 

shall be addressed, if to the Lessee, to: 

Executive Director 

Pease Development Authority 

Building 90 

Pease Air Force Base, NH 03803 

if to the Government, to: 

509 Combat Support Group Commander 
Pease Air Force Base 
New Hampshire 03803 
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or as may from time to time be directed by the parties. Notice 
shall be deemed to have been duly given if and when enclosed in a 
properly sealed envelope or wrapper, addressed as aforesaid and 
sent certified mail, return receipt requested. 

22. Environ mental Protection 

a. The Lessee will comply with the environmental laws 
and regulations set out in Exhibit "F," and all other Federal, 
state, and local laws, regulations, and standards that are 
applicable to Lessee's activities on the leased premises- See 
also Condition 14. 

b. The Lessee shall be solely responsible for obtaining 
at its cost and expense any environmental permits required for its 
operations under the Lease, independent of any existing Pease Air 
Force Base permits. 

c. The Lessee shall indemnify and Jiold harmless the 
Government from any costs, expenses, liabilities, fines, or 
penalties resulting from discharges, emissions, spills or other 
releases, storage, disposal, or any other action by the Lessee 
giving rise to Government liability, civil or criminal, or 
responsibility under Federal, State or local environmental laws. 
This provision shall survive the expiration or termination of the 
Lease, and the Lessee's obligations hereunder shall apply whenever 


25 



the Government incurs costs or liabilities for the Lessee's 
actions of the types described in this Condition 22. 

d. The Government's rights under this Lease 
specifically include the right for Air Force officials to inspect 
the Lessee's premises for compliance with environmental, safety, 
and occupational health laws and regulations, whether or not the 
Government is responsible for enforcing them. Such inspections 
are without prejudice to the right of duly constituted enforcement 
officials to make such inspections.. 

e. Except as provided in Condition 22f below, the 
Government is not responsible for any removal or containment of 
asbestos. The Lessee and any sublessee will submit any remodeling 
plans to the Commander for approval as required under Condition 
15b of the Lease. If the plans require^ the removal of asbestos, 
an asbestos disposal plan must be submitted concurrently with the 
remodeling plans. The asbestos disposal plan will identify the 
proposed disposal site for the asbestos. 

f. The Government shall be responsible for the removal 
or containment of friable asbestos existing in the leased premises 
on the beginning date of the Lease as identified in the 
environmental condition report hereto (Exhibit E) . The Government 
agrees to abate all such existing friable asbestos as provided in 
this Condition 22f and Condition 22g below. The Government may 
choose the most economical means of remediating any friable 
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asbestos f which may include removal or containment, or a 
combination of removal and containment* The foregoing agreement 
does not apply to non-friable asbestos which may be disturbed by 
the Lessee's or sublessee's activities and thereby become 
friable. Non-friable asbestos which becomes friable through or as 
a consequence of the Lessee's or sublessee's activities under this 
Lease will be abated by the Lessee at its sole cost and expense. 

g. Notwithstanding any other provision of the Lease, 
the Lessee and its sublessee do not assume any liability or 
responsiblity for environmental impacts 'and damage caused by the 
Government's use of toxic or hazardous wastes, substances or 
materials on any portion of Pease Air Force Base, including the 
leased premises, prior to the beginning date of this Lease. The 
Lessee and its sublessee have no obligation to undertake the 
defense, remediation and cleanup, to include the liability and 
responsiblity for the costs of damage, penalties, legal and 
investigative services solely arising out of any claim or action 
in existence now, or which may be brought in the future by third 
parties or any governmental body against the Government, because 
of any use of, or release from, any portion of Pease Air Force 
Base (including the leased premises) of any toxic or hazardous 
wastes, substances or materials prior to the beginning date of 
this Lease. Furthermore, the Government recognizes and 
acknowledges its obligation to indemnify the Lessee and any 
sublessee to the extent required by the provisions of Public Law 
No. 101-519, Section 8056. 
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h. The Government acknowledges that Pease Air Force 
Base has been identified as a National Priority List (NPL) Site 
under the Comprehensive Environmental Response Compensation and 
Liability Act (CERCLA) of 1980, as amended. The Lessee 
understands that the Government will provide it with a copy of the 
Pease Air Force Base Federal Facility Agreement ("Interagency 
Agreement" or "lAG") once it has been executed, and agrees that 
should any conflict arise between the terras of the lAG and the 
provisions of this Lease, the terms of the lAG will take 
precedence. The Lessee further agrees that notwithstanding any 
other provision of the Lease, the Government assumes no liability 
to the Lessee or its sublessees should implementation of the lAG 
interfere with the Lessee’s use of the leased premises. The 
Lessee shall have no claim on account of any such interference 
against the United States or any officer, agent, employee or 
contractor thereof, other than for abatement of rent. 

(1) The Air Force, the United States 
Environmental Protection Agency (EPA) , and the New Hampshire 
Department of Environmental Services (NHDES) and their officers, 
agents, employees, contractors, and subcontractors have the right, 
upon reasonable notice to the Lessee and any sublessee, to enter 
upon the leased premises for the purposes enumerated in this 
subparagraph and for such other purposes consistent with any lAG 
provided pursuant to this Condition 22h: 
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(a) to conduct investigations and surveys, 
including, where necessary, drilling, testpitting, borings and 
other activities related to the Pease Air Force Base Installation 
Restoration Program ("Pease AFB IRP") or the lAG; 

(b) to inspect field activities of the Air 
Force and its contractors and subcontractors in implementing the 
Pease AFB IRP or the lAG; 

(c) to conduct any test or survey required 
by the EPA or NHDES relating to the implementation of the lAG or 
environmental conditions at the leased premises or to verify any 
data submitted to the EPA or NHDES by the Air Force relating to 
the lAG or such conditions; 

(d) to construct, operate, maintain or 
undertake any other response or remedial action as required or 
necessary under the Pease AFB IRP or the lAG, including, but not 
limited to monitoring wells, pumping wells and treatment 
facilities . ' 


(2) The Lessee agrees to comply with the 
provisions of any health or safety plan in effect under the Pease 
AFB IRP or the lAG or during the course of any of the above 
described response or remedial actions. Any inspection, survey, 
investigation, or other response or remedial action will, to the 
extent practicable, be coordinated with representatives 
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designated by the Lessee and any sublessee. The Lessee and any 
sublessee shall have no claim on account of such entries against 
the Unites States or any officer, agent, employee, contractor, or 
subcontractor thereof. 

(3) The Lessee further agrees that in the event 
of any sublease or assignment of the leased premises pursuant to 
Condition 7 of the Lease, it shall provide to the EPA and NHDES by 
certified mail a copy of the agreement of sublease or assignment 
of the leased premises within fourteen (14) days after the 
effective date of such transaction. 


i. Pease Air Force Base air emissions offsets will not 
be made available to the Lessee. The Lessee shall be responsible 
for obtaining from some other source Cs) any air pollution credits 
that may be required to offset emissions resulting from its 
activities under the Lease. 

j. Any hazardous waste permit under Resource 
Conservation and Recovery Act, or its New Hampshire equivalent, 
shall be limited to generation and transportation. The Lessee 
shall not, under any circumstances, allow any hazardous waste to 
remain on or about the leased premises for any period in excess of 
ninety (90) days. Any violation of this requirement shall be 
deemed a material breach of this Lease. Government hazardous 
waste storage facilities will not be available to the Lessee. The 
Lessee must provide at its own expense such hazardous waste 
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storage facilities, complying with all laws and regulations, as it 
needs for temporary (less than ninety (90) days) storage. 

Air Force accumulation points for hazardous and 
other wastes will not be used by the Lessee or any sublessee. 
Neither will the Lessee or sublessee permit its hazardous wastes 
to be co-mingled with hazardous waste of the Air Force. 


1. The Lessee shall have a completed and approved plan 
for responding to hazardous waste, fuel, and other chemical spills 
prior to commencement of operations on tlie leased premises. Such 
plan shall be independent of Pease Air Force Base and except for 
initial fire response and/or spill containment, shall not rely on 
use of Pease Air Force Base personnel or equipment. Should the 
Government provide any personnel or equipment, whether for initial 
fire response and/or spill containment, otherwise on request of 
the Lessee, or because the Lessee was not, in the opinion of the 
said officer, conducting timely cleanup actions, the Lessee 
agrees to reimburse the Government for its costs. 

23. Special Provisions 

a. The Lessee acknowledges that it has read the 
Environmental Assessment (EA) and Finding of No Significant Impact 
(FONSI) prepared by the Government in connection with this Lease 
and understands that the operations described in the EA/FONSI are 
the only ones that have been assessed in compliance with the 
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National Environmental Policy Act of 1969 (NEPA) . The Lessee 
agrees that any operation, type and quantity of chemicals used or 
emissions caused, employees, vehicle trips, flights of aircraft, 
or any other parameter contained in the EA/FONSI- (collectively, 
"EA/FONSI parameters") which might have environmental impact or is 
regulated by Federal or State environmental laws may not be 
changed or modified without the prior written consent of the said 
officer. The EA/FONSI parameters are hereby incorporated by 
reference and made an integral part of this Lease as though fully 
set forth in this Condition 23a. A decision on a proposal by the 
Lessee for any change in the EA/FONSI parameters may require 
further environmental studies or assessments, the cost of which 
will be borne by the Lessee. The EA and FONSI are on file at 
Pease Air Force Base. Copies will be made available, on request, 
by the Commander. 

b. The Lessee shall comply with all applicable 
Federal, state, and local occupational safety and health 
regulations, and with all Air Force safety, health and fire 
regulations, standards, tech orders, and procedures in common use 
work and operating areas, including ramps and taxiways. 

c. The Lessee shall be responsible for determining 
whether it is subject to local building codes or building permit 
requirements, and for compliance with them to the extent they are 
applicable. 
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d* The Lessee acknowledges that it understands that 
Pease Air Force Base is an operating military installation which 
could remain closed to the public prior to its complete disposal 
and accepts that Lessee's operations may from time to time be 
hampered by temporary restrictions on access, such as identity 
checks and auto searches. The Lessee further acknowledges that it 
understands that the Air Force strictly enforces Federal laws and 
Air Force regulations concerning controlled substances (drugs) and 
agrees that the Government will not be responsible for lost time 
or costs incurred due to delays in entry, temporary loss of 
access, barring of individual employees from the base under 
Federal laws authorizing such actions, limitation or withdrawal of 
an employee's on-base driving privileges, or any other security 
action that may cause employees to be late to or unavailable at 
their work stations, or delay arrival of parts and supplies. 

e. The Lessee shall be responsible for control of its 
employees in restricted and controlled areas, including obtaining 
and controlling restricted area badges. The Lessee and its 
employees shall strictly comply with restricted and controlled 
area entry procedures. 

f. The Lessee will be responsible at its cost and 
expense for any improvements, renovations and repair of any 
parking area included in the leased premises. The Lessee also 
will provide at its expense any physical security it deems 
necessary for the privately-owned vehicles of its employees. 
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contractors and subcontractors. The Lessee agrees that the 
Government will not be responsible for loss or damage to the 
parked vehicles of its employees, contractors and subcontractors 
and it will indemnify and hold the Government harmless from any 
claims for such loss or damage. 

g- The Lessee acknowledges that it understands that 
the Government is not responsible for and will not provide any 
structural fire protection, police or ambulance services for the 
Lessee or any sublessee. 

24. Use Q f Other Pease Air Force Base Facilities 
a. Flying Facilities 

(1) Subject to the provisions of subparagraphs 
(a), Cb) , (c) , and (d) of this Condition 24a (1) and the Operating 
Agreement, the Lessee shall have the right to use the runways, 
taxiways, parking aprons and ramps ("flying facilities") of Pease 
AFB on a noninterference basis with Government operations. 

(a) Aircraft operations will be limited to 
those directly related to the corporate aircraft operations the 
Lessee is authorized to conduct under this Lease. The number of 
aircraft operations (defined as one takeoff and one landing) in 
any calendar month will not exceed seventy-five (75). 
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(b) The Lessee will pay landing fees for 
all aircraft using the flying facilities in support of its 
operations. Landing fees will be determined and paid in 
accordance with AFR 55-20. The Lessee also agrees to execute any 
releases or documents that may be required as a condition for use 
of the flying facilities by nongovernment aircraft pursuant to 
APR 55-20. 


(c) The Government will respond to fire 
and crash rescue emergencies involving civil aircraft in support 
of the Lessee’s operations under this Lease within the limits of 
the capabilities of the fire fighting and crash rescue ("CFR") 
organization the Government maintains in support of its military 
operations at Pease AFB. The Lessee acknowledges that it 
understands that the Government will provide emergency fire 
fighting and crash rescue service only so long as a CFR 
organization is required for military operations at Pease Air 
Force Base. The Lessee agrees that after the Government 
determines that a CFR organization is no longer required for such 
military operations, the Lessee (or its sublessee) will assume the 
responsibility for and provide, at its sole cost and expense, all 
CFR services required to support the Lessee's (or its sublessee's) 
operations under this Lease. The Lessee agrees to release the 
Government, its officers, agents and employees from all liability 
arising out of or connected with the use of or the failure to use 
government CFR equipment or personnel for fire control and crash 
rescue activities and to indemnify the Government, its officers. 
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agents, and employees, against all claims arising out of the use 
of or failure to use government CFR equipment or personnel. The 
Lessee further agrees to execute and maintain in effect a hold 
harmless agreement as required by applicable Air Force regulations 
for all periods during which emergency fire fighting and crash 
rescue service is provided by the Government in support of the 
civil aircraft. 


(d) The Lessee agrees that all aircraft in 
support of its operations which may have to taxi, park, run 
engines or be towed on the runway, flight line, ramp, restricted 
areas or environs in arriving, operating on, and departing Pease 
Air Force Base will strictly comply with all procedures required 
under or pursuant to the Operating Agreement. 

(e) Procedures governing use of the flying 
facilities by aircraft in support of the Lessee's operations are 
contained in the Operating Agreement. 

(2) The Lessee acknowledges that it understands 
that maintenance of the flying facilities is solely for Government 
purposes. The Government will provide information on any areas it 
deems unsafe to taxi any civil aircraft. The Government shall not 
be liable for damage to aircraft in support of the Lessee's 
operation while taxiing, to include Foreign Object Damage (FOD) . 
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b. Wash Rack 


(1) The Lessee shall have the right to use the 
Government wash rack located on the portion of Pease Air Force 
Base outside the cantonment area of the New Hampshire Air National 
Guard. Such use shall be on a noninterference basis with 
Government operations under written procedures to be established 
by the Government in its sole discretion. Such procedures will be 
attached to the Operating Agreement as "Attachment A" within 
thirty (30) days after execution of the Lease by all parties. 

(2) If pretreatment is required for any 
industrial wastes placed in the Pease Air Force Base sewage 
treatment system by the Lessee by applicable National Pollutant 
Discharge Elimination System (NPDES) permits. Environmental 
Protection Agency (EPA) regulations, or Pease Air Force Base's 
contracts for wastewater treatment, the Lessee shall pretreat such 
wastes as required. The Government will give sympathetic 
consideration to pretreatment in Pease Air Force Base facilities, 
provided they are suitable for the purpose, have capacity 
available, and arrangements for reimbursement satisfactory to the 
Commander are agreed upon. 

25 . General Provisions 

a. Convenant against Contingent Fees. The Lessee 
warrants that no person or agency has been employed or retained to 
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solicit or secure this Lease upon an agreement or understanding 
for a commission, percentage, brokerage, or contingent fee, ex- 
cepting bona fide employees or bona fide established commercial 
agencies maintained by the Lessee for the purpose of securing 
business. For breach or violation of this warranty, the 
Government shall have the right to annul this Lease without 
liability or in its discretion to require the Lessee to pay, in 
addition to the lease rental or consideration, the full amount of 
such commission, percentage, brokerage, or contingent fee. 

b. Officials not to Benefit. No Member of or 
Delegate to Congress or Resident Commissioner shall be admitted to 
any share or part of this Lease or to any benefit to arise 
therefrom, but this provision shall not be construed to extend to 
this Lease if made with a corporation for its general benefit. 

c. Nondiscrimination. The Lessee shall use the 
leased premises in a nondiscriminatory manner to the end that no 
person shall, on the ground of race, color, religion, sex, age, 
handicap or national origin, be excluded from using the facilities 
or obtaining the services provided thereon, or otherwise be 
subjected to discrimination under any program or activities 
provided thereon. 


(1) As used in this condition, the term 
"facility" means lodgings, stores, shops, restaurants, cafeterias. 
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restroomsf and any other facility of a public nature in any 
building covered by, or built on land covered by, this Lease. 

(2) The Lessee agrees not to discriminate 
against any person because of race, color, religion, sex, or 
national origin in furnishing, or refusing to furnish, to such 
person the use of any facility, including all services, 
privileges, accommodations, and activities provided on the leased 
premises. This does not require the furnishing to the general 
public the use of any facility customarily furnished by the Lessee 
solely to tenants or to Air Force milita*ry and civilian personnel, 
and the guests and invitees of any of them. 

d. Gratuities. The Government may, by written 
notice to the Lessee, terminate this Lease if it is found after 
notice and hearing, by the Secretary of the Air Force, or his/her 
duly authorized representative, that gratuities in the form of 
entertainment, gifts, or otherwise, were offered or given by the 
Lessee, or any agent or representative of the Lessee, to any 
officer or employee of the Government with a view toward securing 
an agreement or securing favorable treatment with respect to the 
awarding or amending, or the making of any determinations with 
respect to the performing of such agreement; provided that the 
existence of the facts upon which the Secretary of the Air Force 
or his/her duly authorized representative makes such finding, 
shall be an issue and may be reviewed in any competent court. In 
the event this Lease is so terminated, the Government shall be 
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entitled (a) to pursue the same remedies against the Lessee as it 
could pursue in the event of a breach of the Lease by the Lessee, 
and (b) as a penalty in addition to any other damages to which it 
may be entitled by law, to exemplary damages in an amount (as 
determined by the Secretary of the Air Force or his/her duly 
authorized representative) which shall be not less than three nor 
more than ten times the costs incurred by the Lessee in providing 
any such gratuities to any such officer to employee. The rights 
and remedies of the Government provided in this article shall not 
be exclusive and are in addition to any other rights and remedies 
provided by law or under this Lease. 

e. No Joint Venture. Nothing contained in this Lease 
will make, or will be construed to make, the parties hereto 
partners or joint venturers with each other, it being understood 
and agreed that the only relationship between the Government and 
the Lessee is that of landlord and tenant. Neither will anything 
in this Lease render, or be construed to render, either of the 
parties hereto liable to any third party for the debts ;or 
obligations of the other party hereto. 

f. Records and Books of Account. The Lessee agrees 
that the Comptroller General of the United States or the Auditor 
General of the United States Air Force or any of their duly 
authorized representatives shall, until the expiration of three 
(3) years after the expiration or earlier termination of this 
Lease, have access to and the right to examine any directly 
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pertinent books, documents, papers, and records of the Lessee 
involving transactions related to this Lease. The Lessee further 
agrees that any sublease of the leased premises (or any part 
thereof) will contain a provision to the effect that the 
Comptroller General of the United States or the Auditor General of 
the United States Air Force or any of their duly authorized 
representatives shall, until three (3) years after the expiration 
or earlier termination of this Lease, have access to and the right 
to examine any directly pertinent books, documents, papers, and 
records of the sublessee involving transactions related to the 
sublease. 


g. Failure of Government to Insist on Compliance. 
The failure of the United States to insist in any one or more 
instances, upon strict performance of any of the terms, covenants 
or conditions of this Lease shall not be construed as a waiver or 
a relinquishment of the Government's rights to the future 
performance of any such terms, covenants or conditions, but the 
obligations of the Lessee with respect to such future performance 
shall continue in full force andeffect. 

h. Entire Agreement. It is expressly agreed that 
this written instrument embodies the entire agreement between the 
parties regarding the use of the leased premises by the Lessee, 
and there are no understandings or agreements, verbal or 
otherwise, between the parties except as expressly set forth 
herein. This instrument may only be modified or amended by mutual 
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agroement of the parties in writing and signed each of the parties 
hereto. 

26* Governm ent Representatives and Their Successors 

a. The Commander, 509th Combat Support Group 
(509 CSG) , Pease Air Force Base, has been duly authorized to 
administer this Lease and execute and administer the Operating 
Agreement (Exhibit C) until closure of Pease Air Force Base. 
After closure of the base, the Pease Disposal Management Team 
(DMT) Site Manager ("Site Manager") will'assume responsibility for 
general management functions for the base. 

b. Except as otherwise specifically provided, any 
reference in the Lease to "Commander" or "said officer" shall mean 
the Commander of the 509 CSG or the DMT Site Manager, as the case 
may be, and shall include his or her authorized representatives 
and the DMT Site Manager's duly appointed successors. 


27. 


a. This Lease may be amended at any time by mutual 
agreement of the parties- Amendments to the Lease must be 
approved by the Deputy Assistant Secretary of the Air Force 
(Installations) to become effective. 
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b. The Operating Agreement may be amended by mutual 
agreement of the parties to it. The approval of the Deputy 
Assistant Secretary is not required for any amendment to the 
Operating Agreement so long as the amendment is consistent with 
the Lease. 


28. Extension of Lease 

This Lease may be extended for additional terms of one 
year, subject to the provisions of Condition 6, by mutual 
agreement of the parties. 

29 . Exhibits 

Seven (7) exhibits are attached to and made a part of 
this Lease, as follows: 


a. 

Exhibit 

A 

- Description of Leased Premises 

b. 

Exhibit 

B 

- Map of Pease Air Force Base 

c. 

Exhibit 

C 

- Operating Agreement 

d. 

Exhibit 

D 

- Condition Report 

e. 

Exhibit 

E 

- Environmental Condition Report 

f . 

Exhibit 

F 

- List of Environmental Laws and 
Regulations 

g- 

Exhibit 

G 

“ Snow and Ice Removal Areas and 
Procedures 
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30 . Reporting to Congress 


Pursuant to the Base Closure and Realignment Act 
(BCRA) f P. L. 100--526, this Lease is not subject to Title 10/ 
United States Code, Section 2662. 

IN WITNESS WHEREOF I have hereunto set my hand by authority 

of the Secretary of the Air Force this day of , 

19 . 


By: 


Title: 


THIS LEASE is also executed by the Lessee this day of 

, 19 _. 


By: 

Title: 


[SEAL] 


Reviewed and approved as to form, substance and execution. 


Date 


Assistant Attorney General 
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COMMONWEALTH OF VIRGINIA ) 

) SS . : 

COUNTY OF ARLINGTON ) 


On the day of , 19 , before me, Kathleen L. 

Peyton, the undersigned Notary Public, personally appeared 
James F. Boatright, personally known to me to be the person whose 
names is subscribed to the foregoing Lease, and personally known 
to me to be the Deputy Assistant Secretary of the Air Force for 
Installations, and acknowledged that the same was the act and deed 
of the Secretary of the Air Force and that he executed the same as 
the act of the Secretary of the Air Force. 


Notary Public, Commonwealth of Virginia 
My commission expires: 


[ATTACH OR INSERT ACKNOWLEDGMENT FOR LESSEE] 
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EXHIBIT A 


DESCRIPTION OF LEASED PREMISES 


For purposes of the foregoing lease agreement between the Department 
of the Air Force and the State of New Hampshire Pease Development Authority, 
the "leased premises" shall include the following: 

1. The nosedock hangar known as "Building No. 215" located at the eastern 
edge of the runway and parking apron at Pease Air Force Base, consisting of 
approximately 28,400 square feet. 

2. All reasonable and necessary rights of ingress and egress to Building 
No. 215 by way of walkways, driveways and roadways connected to it. 

3. Parking space for twenty (20) vehicles in the parking area on the 
southeast side of Building No. 215. The parking spaces will be located in 
close proximity to the building and designated for the exclusive use of the 
Lessee. 





INSTALLATION MAP and PROPOSAL LOCATION 
2-1 




* 4. * Ptir. 








exhibit c 

OPERATING AGREEMENT 


[TO BE ATTACHED WHEN DEVELOPED] 



EXHIBIT D 


CONDITION REPORT 


I TO BE ATTACHED WHEN CCWPLETEDl 



exhibit e 


environmental condition report 
I TO BE ATTACHED WHEN COMPLETED! 



Exhibit F 


LIST OF 


Air Quality 


Hazardous Materials 


Hazardous Waste: 


Water Quality: 


environmental laws and regulations 


(a) 

(b) 

(c) 


(d) 

(a) 

(b) 

(c) 

(d) 

(e) 

(a) 

(b) 


(c) 

(d) 


(a) 

(b) 

(c) 

(d) 


(e) 


(f) 


Clean Air Act & Amendments 
40 CFR Parts 50-52, 61, 62, 65-67 

and 81 ■ 

RSA ch. 125-C, Air Pollution 
Control, and rules adopted 
thereunder . ^ 4 . 

RSA ch. 125-H, Air Toxic Control 
Act, and rules adopted thereunder 

Hazardous Materials Transportation 
Act and Department of Transportation 
Regulations thereunder 
Emergency Planning and Community 
Right-To-Know Act 
49 CFR Parts 100-179 
40 CFR Part 302 

RSA ch. 277-A, Toxic Substances in 
the Workplace, and rules adopted 
thereunder 

Resource Conservation and Recovery 
Act (RCRA) of 1976 and RCRA Amend- 
ments of 1984 

Comprehensive Environmental 
Response, Compensation, and 
Liability Act (CERCLA) of 1980, as 

amended * 

40 CFR Parts 260-271, 300, 302 
RSA Ch. 147-A, Hazardous Waste 
Management and rules adopted 
thereunder 

Clean Water Act and Amendments 
Safe Drinking Water Act 
40 CFR Title 100-143, 401 and 403 
RSA ch. 146-A, Oil Spillage in 
Public Waters, and rules adopted 
thereunder 

RSA Ch. 485, New Hampshire Sate 
Drinking Water Act, and rules 
adopted thereunder 

RSA ch. 485-A, Pollution and Waste 
Disposal, and rules adopted 
thereunder 



EXHIBIT G 


SNOW AND ICE REMOVAL AREAS AND PROCEDURES 


!• Description of the Snow and Ice Removal Areas that will be 
accomplished by the Government 

A. Road, streets, parking lots, and other areas (except 
airfield) . 


(1) Newington Street - Main Gate to Flightline Road. 

(2) Portsmouth Avenue - Bulk Storage to Grafton Drive. 

(3) Rockingham Drive and Hospital entry drive. 

(4) Concord Avenue. 


(5) Dover Avenue and Durham Street. 

(6) Franklin Avenue via Bldgs 239 and 234 driveways and 
Exeter Street including Bldg 130, Motor Pool, and driveway to Bldg 
136. 


(7) Fire Lanes and Hospital parking lots. 


(8) Rye Street and Sewage Plant. 

(9) Parking lots and streets for Buildings #2, 11, 23, 

32, 68, 69, 89, 124, 161, 203, 226, 232, 238, 239, 339, 354, 355, 

359, 360, 361, 395, 398, 406, 408, 419, 420, 10010, 10400, 10405, 

10804, 10806, 10880, 10803, 10808, 10830, 10825, 10875, 10860, 

80901. 

B. Airfield areas. 

(1) Runway/Overruns. 

(2) Taxiways parallel. A, B, C, and D. 

(3) NAVAIDS Bldg 10804, 10806, 413 and Lowry Lane 

(access road) . 

(4) Jet engine trim pad north side "D" taxiway 
(entrance only) . 

II. Snow and Ice Removal Procedures. 

A. Roads, street, parking lots, and other area (except 
airfield) . 


(1) Ice or compacted snow can be removed with a grader 
or underbody scraper. The grader will start in the center of the 



street and progress to the curb line. A street plow following the 
grader will aid in disposing of the windrow created by the grader. 

(2) Ice on base streets west of the railroad track will 
be treated with dry sand to prevent vehicles from carrying 
chlorides onto the airfield. 

(3) Salt and Sand. Salt and/or sand should be used to 
control icing on selected areas of base streets. Salt shall not 
be applied to streets west of Portsmouth Avenue to avoid tracing 
salt onto the ramp. Salt use will be kept to absolute minimum and 
will be applied at selected intersections and steep areas of base 
streets. Salt use shall be coordinated and controlled by the 
Commander . 


B. Airfield areas. 

(1) Snow Removal. (To Be Developed). 

(2) Ice Removal and Control. 

(a) Ice on airfield pavements should be reduced to 
1/4 inch thickness prior to the application of urea. Excess water 
and loose snow should be removed by snow sweepers. Urea is 
applied at the rate of 1 pound per 100 Sq Ft. The brine resulting 
from the urea application should be swept to the edges of the 
runway to aid in removing any ice thereon. 

(b) Serrated cutting edges on alternate scrapers 
will aid in removing hard ice on the taxiways and also reduce the 
probability of the urea blowing off the pavement if a cross wind 
is blowing. 

(c) Only two chemicals are approved by the Air 
Force for use on airfield pavements; urear shotted or drilled^ 
meeting MIL Spec MIL-U-10866C, Class 2 and isopropyl alcohol, grad 
B, Fed. Spec TT-1-735A. 

(d) At Pease AFB, urea is spread using a GFE truck 
mounted spreader capable of being calibrated. Alcohol is not 
normally used. 
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Lease No. NO-90-0006 


DEPARTMENT OF THE AIR FORCE 
LEASE 

OF PROPERTY ON NORTON AIR FORCE BASE, CALIFORNIA 

THIS LEASE, made between the Secretary of the Air Force, of 
the first part, and Inland Valley Development Agency, a joint 
powers authority under California law, 385 North Arrowhead Avenue, 
San Bernardino, California 92415-0129, of the second part, 
WITNESSETH: 

The Secretary of the Air Force, under the authority contained 
in Title 10, United States Code, Section 2667, has determined that 
the property hereby leased is not excess property, as defined by 
40 U.S.C. 472; is not for the time needed for public use; and 
leasing it will be advantageous to the United States and in the 
public interest. Therefore, for the consideration set out below, 
the Secretary of the Air Force ("Government" or "Air Force") 
hereby leases to the party of the second part ("Lessee") the 
premises or property described in Exhibit "A" and shown on Exhxbit 
"B" hereto ("leased premises" or "premises"), for use on an 
interim basis pending its final disposal pursuant to the Base 
Closure and Realignment Act, P. L. 100-526, 


THIS LEASE is granted subject to the following conditions; 



lorn 


1 . 

This Lease shall be for a term of three (3) years# 
beginning on July 10# 1990 and ending on July 9# 1993# unless 
sooner terminated in accordance with the provisions of this Lease. 

2 • Use of Leas ed Premises 

a. The sole purpose for which the leased premises and 
any improvements thereon may be used# in the absence of prior 
written approval of the Government for any other use# is for the 
conduct of commercial aircraft maintenance and modification 
operations and directly related activities. 

b. This Lease authorizes interim use of land and 
facilities on Norton Air Force Base for purposes which will 
facilitate the local community's economic adjustment to the 
impacts resulting from the impending closure of the installation 
and not interfere with# delay# or retard final disposal of the 
property by the Government. The Lessee understands and 
acknowledges that this Lease is not and does not constitute a 
commitment by the Government as to the ultimate disposal of the 
leased premises or of Norton Air Force Base# in whole or in part# 
to the Lessee or any agency or instrumentality thereof# or to any 


sublessee 



c. The Lease may be terminated by the Government as 
provided in Condition 6. The Lessee understands and agrees that 
the Government need not state a reason for termination and waives 
any claims or suits against the Government arising out of any such 
termination. 

3, Subjection to Existing and Future Easements — and — R i ghtS" 
of-Wav 


This Lease is subject to all outstanding easements and 
rights-of-way for any purpose with respect to the leased premises. 
The holders of such easements and rights-of-way ("outgrants") / 
present or future# shall have reasonable rights of ingress and 
egress over the leased premises in order to carry out the purpose 
of the outgrant. These rights may also be exercised by workers 
engaged in the construction# installation# maintenance# operation# 
repair or replacement of facilities located on the outgrants and 
by any federal# state or local official engaged in the official 
inspection thereof. 

4. O peratin g Agreement 

The Operating Agreement attached hereto as Exhibit "C" 
is incorporated into this Lease by reference. In the event of any 
inconsistency between the provisions of the Operating Agreement# 
as it presently exists or may be amended, and the provisions of 
this Lease# the provisions of this Lease will control. 
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5. 


Rent 


The Lessee shall pay to the United States rent as 


follows: 

(1) for each year this Lease shall be in effects 
facility/area rent in the amount of Seven Hundred Six Thousand 
Nine Hundred Twenty Dollars (S706.920). Pacillty/area rent shall 
be payable in equal quarterly installments of One Hundred Seventy- 
Six Thousand Seven Hundred Thirty Dollars <J176,730) each in 
advance on or before the first day of the beqinninq month of each 
such quarter-year period. 


<a) Facility/area rent in the amount of 
Five Hundred Eighty-Three Thousand Nine Hundred Twenty Dollars 
($583p920) for the hangar facility^ identified as Building 763 on 
Exhibits and "B" ("Hangar 763") (Exhibit A, Items 1, 2, 3, 4, 
5, 6, and 7) and the parking area (Exhibit A« Item 9) shall begin 
on the first day of occupancy or use of Hangar 763 by the Lessee. 
•Occupancy- or "use" shall mean any activity or presence, to 
include preparation and construction, in Hangar 763 which the Air 
Force determines is inconsistent with its continued exclusive use 
of the entire hangar facility. 


(b) Facility/area rent in the amount of 
One Hundred Twenty-Three Thousand Dollars ($123,000) for the use 
of the warehouse facility identified as Building 747, Southeast 
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Annex, on Exhibits "A" and ("Warehouse Annex 747") (Exhibit A, 
Item 8) shall begin on the earlier of the first day of occupancy 
or use of Warehouse Annex 747 by the Lessee or six (6) months from 
the beginning date of the Lease* "Occupancy" or "use" shall mean 
any activity or presence, to include preparation and construction, 
in Warehouse Annex 747. 


(c) If the facility/area rent under 
Condition 5a(D(a) or Condition 5a(l)(b> above commences on a day 
other than the first day of the beginning month of a quarter-year 
period, that portion of the facility/area rent which is payable 
for the quarter-year period shall be prorated* 

(2) for each calendar day or any portion thereof 
that an aircraft in support of the Lessee's operations shall 
occupy ramp parking during the existence of this Lease, ramp 
parking rent in an amount of One Hundred Dollars ($100.00) per 
aircraft* Ramp parking rent shall be payable in arrears upon 
receipt of appropriate bills from the Government and forwarded 
with the facility/area rent due for the following quarter-year 
period. Ramp parking rent shall begin on the day following the 
beginning date of the Lease term. 

(3) Rent payments due under Conditions Sad) and 
5a (2) above shall be made promptly when due, without any deduction 
or setoff* Interest at the rate prescribed by the Secretary of 
the United States Treasury shall be payable on any rent payment 


5 



required to be made under this Condition 5a that is not paid 
within fifteen (15) days after the date on which such payment is 
due. Interest shall accrue beginning on the day after the rent 
payment is due and end on the day payment is received by the 
Government. 


b. The Lessee will reimburse all Air Force costs 
associated with gr^^nting this Lease and any renewal of it* Such 
costs include# but are not limited to# expenses incurred in 
connection with the conduct of appraisals# environmental studies 
required by the National Environmental Policy Act (NEPA) # any 
environmental audit of the leased premises conducted solely for 
purposes of this Lease# and relocating Air Force operations out of 
Docks 3 and 4. Payment of these costs shall be made promptly upon 
receipt of appropriate bills from the Government. 

c. The Lessee shall pay to the Government on demand 
any sum which may have to be expended after the expiration or 
termination of this Lease in restoring the premises to the 
condition required by Condition 18. 

d. Compensation in each case shall be made payable to 
the Treasurer of the United States and forwarded by the Lessee 
direct to the Commander# €3 Combat Support Group# Norton Air Force 
Base# California ( "Commander” or "said officer”). 
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6 . 


Termination 


a> This Lease may be terminated by the Deputy 
Assistant Secretary of the Air Force (Installations) at any time 
upon the failure of the Lessee to comply with the terms of this 
Lease. No money or other consideration paid by the Lessee or 
which may be due up to the effective date of termination will be 
refunded. Prior to termination# the Lessee must be informed# in 
writing# by the said officer of the terms with which the Lessee is 
not complying and afforded a period of fifteen (15) business days 
to return to compliance with the Lease’s provisions or begin the 
actions necessary to bring it into compliance with the Lease in 
accordance with a compliance schedule approved by the Government# 
if the time required to return to compliance exceeds the fifteen 
(15) business day period. 

b. This Lease may be terminated by either the Lessee 
(subject to the provisions of Condition 18 below) or the 
Government at any time by giving the other party thirty (30) days’ 
written notice. No money or other consideration paid by the 
Lessee or which may be due up to the effective date of termination 
will be refunded or waived# as the case may be. Notwithstanding 
the foregoing# the Government agrees that until it has adopted a 
plan for the final disposal of Norton Alt Force Base# it will 
exercise its right of termination under this Condition 6b only in 
case of a national emergency declared by the President of the 
United States. 
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7. 


Assignmen t- nr Subletting 


a. The Lessee shall neither transfer nor assign this 
Lease or any interest therein or any property on the leased 
premises, nor sublet the leased premises or any part thereof or 
any property thereon, nor grant any interest, privilege, or 
license whatsoever in connection with this Lease without the prior 
written consent of the Government. Such consent shall not be 
unreasonably withheld or delayed, subject to the provisions of 
Conditions 7b, 7c, and 7d below. 

b. Any assignment or sublease granted by the Lessee 
shall be subject to all of the terms and conditions of this Lease 
and shall terminate immediately upon the expiration or any earlier 
termination of this Lease, without any liability on the part of 
the Government to the Lessee or any assignee or sublessee. Under 
any assignment made, with or without consent, the assignee shall 
be deemed to have assumed all of the obligations of the Lessee 
under this Lease. No assignment or sublease shall relieve the 
Lessee of any of its obligations hereunder. 

c. The Lessee shall furnish the Government, for its 
prior written consent, a copy of each agreement of sublease or 
assignment it proposes to execute. Such consent may include the 
requirement to delete, add or change provisions in the sublease 
instrument as the Government shall deem necessary to protect its 
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interests. Consent to any sublease shall not be taken oi 
construed to diminish or enlarge any of the rights or obligations 
of either the of the parties under the Lease. Consent or 
rejection or any required changes shall be provided within twenty- 
one (21) days of receipt of the proposed agreement. 

d. Any sublease agreement must include the 
provisions set forth in Conditions 22, 23 and 24 of the Lease and 
expressly provide that (1) the sublease is subject to all of the 
terms and conditions of the Lease; (2) it shall terminate with the 
expiration or earlier termination of the Lease; (3) the sublessee 
shall assume all of the Lessee's obligations and responsibilities 
under the Operating Agreement (Exhibit C); and (4) in case of any 
conflict between the Lease and the sublease, the Lease will 
control. A copy of the Lease and the Operating Agreement must be 
attached to the sublease agreement. 

8. Condition of Leased Premisefi 

a. The Lessee has inspected, knows and accepts the 
condition and state of repair of the leased premises. It is 
understood and agreed that they are leased in an "as is," "where 
is* condition without any representation or warranty by the 
Government concerning their condition and without obligation on 
the part of the Government to make any alterations, repairs or 
additions. The Government shall not be liable for any latent or 
patent defects in the leased premises. The Lessee acknowledges 
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that the Government has made no representation or warranty 
concerning the condition and state of repair of the leased 
premises nor any agreement or promise to alter » improver adapt# or 
repair them which has not been fully set forth in this Lease. 

b. A condition report signed by representatives of 
the Government and the Lessee will be attached as Exhibit "D" and 
made a part of this Lease within ten (10) business days of the 
beginning date of this Lease. The report sets forth the condition 
of the leased premises with respect to physical appearance and 
condition as determined from the joint inspection of them by the 
parties. 

c. An environmental condition report signed by 
representatives of the Government and the Lessee will be attached 
as Exhibit "E" and made a part of this Lease within sixty (60) 
days of the beginning date of this Lease. The report sets forth 
the condition of the leased premises with respect to environmental 
matters as determined from the joint environmental inspection of 
them by the parties. 

9. Maintenanc e of Leased Premises 

The Lessee# at its own expense# shall at all times 
protect, preserve# and maintain the leased premises# including any 
improvements located thereon# in good order and condition# and 
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exercise due diligence in protecting the leased premises against 
damage or destruction by fire and other causes. 


10. Damage to Government PropextY 

Any real or personal property of the United States 
damaged or destroyed by the Lessee incident to the Lessee's use 
and occupation of the leased premises shall be promptly repaired 
or replaced by the Lessee to the satisfaction of the said officer. 
In lieu of such repair or replacement the Lessee shall# if so 
required by the said officer, pay to the United States money in an 
amount sufficient to compensate for the loss sustained by the 
Government by reason of damage or destruction of Government 
property. 


11. Access an d Inspection 

a. The United States, its officers, agents, employees, 
and contractors, may enter upon the leased premises, at all times 
for any purposes not inconsistent with Lessee's quiet use and 
enjoyment of them under this Lease, including but not limited to 
the purpose of inspection. The Government will give the Lessee or 
sublessee normally twenty-four (24) hours prior notice of its 
intention to enter the leased premises unless it determines the 
entry is required for safety, environmental, or security purposes. 
The Lessee shall have no claim on account of such entries against 
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the United States or any officer, agent, employee, or contractor 
thereof* 


b* The Lessee acknowledges and agrees that final 
disposal of the leased premises takes precedence over interim use 
under this Lease. The Lessee will cooperate with the Government 
to enable such final disposal to occur on a timely basis. In 
particular, the Lessee will permit potential buyers, their 
prospective tenants and subtenants, and the contractors or 
subcontractors of any of them, to visit the premises on reasonable 
notice from the Government during regular business hours. 


12. r.nvprnment wnn-Liabili t v and In demn i f i c a t i on t >Y Less as 

a. The United States shall not be responsible for 
damages to property or injuries to persons which may arise from or 
be attributable or incident to the condition or state or repair of 
the leased premises, or the use and occupation thereof, or for 

damages to the property of the Lessee, or for damages to the 

property or injuries to the person of the Lessee's officers, 

agents, servants or employees, or others who may be on the leased 

premises at their invitation or the invitation of any one of them. 

b. The Lessee agrees to assume all risks of loss or damage 
to property and injury or death to persons by reason of or 

incident to the possession and/or use of the leased premises, or 

the activities conducted under this Lease. The Lessee expressly 
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waives all claims against the Government for any such loss, 
damage, personal injury or death caused by or occurring as a 
consequence of such possession and/or use of the leased premises 
or the conduct of activities or the performance of 

responsibilities under this Lease- The Lessee further agrees to 
indemnify, save, hold harmless, and defend the Government, its 
officers, agents and employees, from and against all suits, 
claims, demands or actions, liabilities, judgments, costs and 
attorneys' fees arising out of, or in any manner predicated upon 
personal injury, death or property damage resulting from, related 
to, caused by or arising out of the possession and/or use of the 
leased premises or any activities conducted or services furnished 
in connection with or pursuant to this Lease- The agreements 
contained in the preceding sentence do not extend to claims for 
damages caused solely by the gross negligence or willful 
misconduct of officers, agents or employees of the United States, 
without contributory fault on the part of any person, firm or 
corporation- The Government will give the Lessee notice of any 
claim against it covered by this indemnity as soon after learning 
of it as practicable- 


13- Insurance 

a- Ml Risk - The Lessee shall in any event and 
without prejudice to any other rights of the Government bear all 
risk of loss or damage to the premises, together with the 
improvements thereon, arising from any causes whatsoever, with or 
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without fault by the Government, including but not limited to, 
fire; lightning; storm; tempest; explosion; impact; aircraft; 
vehicles; smoke; riot; civil commotion; bursting or overflowing of 
water tanks, apparatus, or pipes; boiler and machinery coverage 
against loss or damage by explosion of steam boilers, pressure 
vessels and similar apparatus now or hereafter installed; flood, 
labor disturbances; earthquake, malicious damage; or any other 
casualty or act of god. For purposes of this Condition 13a only, 
■premises’ shall be deemed to include all of Hangar 763, whether 
or not it is included in the description of the leased premises in 

Exhibit A. 


b. Tnsuranc&j, 

(1) [.pssee^s Insurance; During the entire 
period this Lease shall be in effect, the Lessee at its expense 
will carry and maintain; 

(a) All-risks property and casualty 
insurance against the risks enumerated in paragraph 13a above in 
an amount at all times equal to at least 100% of the full 
replacement value of the improvements and personal property on or 
near the leased premises; 

(b) Public liability and property damage 
insurance, including but not limited to, insurance against assumed 
or contractual liability under this Lease, with respect to the 
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leased premises and improvements thereon# to afford protection 
with limits of liability in amounts approved from time to time by 
the Government# but not less than Five Million Dollars 
($5#000#000) in the event of bodily injury and death to any number 
of persons in any one accident# and not less than Five Million 
Dollars ($5#000#000) for property damage; 

(c) If and to the extent required by law# 
workmen's compensation or similar insurance in form and amounts 
required by law; 


(2) T.pssee*s Contract or's Insurance; During 
the entire period this Lease shall be in effect# the Lessee shall 
either carry and maintain the insurance required below at its 
expense or require any contractor performing work on the leased 
premises to carry and maintain at no expense to the Government; 

(a) Comprehensive general liability 
insurance# including# but not limited to# contractor s liability 
coverage and contractual liability coverage# of not less than Five 
Million Dollars ($5#000,000) with respect to personal injury or 
death, and Five Million Dollars ($5,000,000) with respect to 
property damage; 


(b) Workmen's compensation or similar 
insurance in form and amounts required by law* 
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(3) Policy Provisions s All insurance which 
this Lease requires the Lessee to carry and maintain or cause to 
be carried or maintained pursuant to this Condition 13b shall be 
in such form, for such amounts, for such periods of time, and with 
such insurers as the Government may require or approve. All 
policies or certificates issued by the respective insurers for 
public liability and all-risks property insurance will name the 
Government as an additional insured, provide that any losses shall 
be payable notwithstanding any act or failure to act or negligence 
of the Lessee or the Government or any other person, provide that 
no cancellation, reduction in amount, or material change in 
coverage thereof shall be effective until at least thirty (30) 
days after receipt by the Government of written notice thereof, 
provide that the insurer shall have no right of subrogation 
against the Government, and be reasonably satisfactory to the 
Government in all other respects. In no circumstances will the 
Lessee be entitled to assign to any third party rights of action 
which the Lessee may have against the Government. 

(4) DPiiverv of Policies : The Lessee shall 

deliver or cause to be delivered promptly to the Government a 
certificate of insurance evidencing the insurance required by this 
Lease and shall also deliver no later than thirty (30) days prior 
to the expiration of any such policy, a certificate of insurance 
evidencing each renewal policy covering the same risks. 
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c. Loss or Damage ; In the event that any item or 
part of the leased premises# together with the improvements 
thereon# shall require repair# rebuilding# or replacement 
resulting from loss or damage# the risk of which is assumed by the 
Lessee under Condition 13a# the Lessee shall promptly give notice 
thereof to the Government. The Lessee will as soon as practicable 
after the casualty restore such item or part of the leased 
premises and improvements thereon as nearly as possible to the 
condition which existed immediately prior to such loss or damage, 
subject to Condition 18 of the Lease. 

14. Compliance with Applicable Laws 

a. The Lessee will at all tiroes during the existence 
of this Lease promptly observe and comply# at its sole cost and 
expense, with the provisions of all applicable Federal# state, and 
local laws# regulations# and standards# and in particular those 
provisions concerning the protection and enhancement of 
environmental quality and pollution control and abatement. 

b. The Lessee shall comply with all applicable laws# 
ordinances# and regulations of the State of California# the County 
of San Bernardino# and the City of San Bernardino with regard to 
construction, sanitation# licenses or permits to do business# and 
all other matters. 
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c. This condition does not constitute a waiver of 
Federal Supremacy or sovereign immunity. Only laws and 
regulations applicable to the leased premises under the 
Constitution and statutes of the United States are covered by this 
condition. The United States presently exercises exclusive 
Federal jurisdiction over the leased premises. The Government 
will notify the Lessee of any change in legislative jurisdiction 
within thirty (30) days of the occurence of the event. 

d. Responsibility for compliance as specified in this 
Condition 14 rests exclusively with the Lessee. The Department of 
the Air Force assumes no enforcement or supervisory responsibl ity 
except with respect to matters committed to its jurisdiction and 
authority. The Lessee shall be liable for all costs associated 
with compliance, defense of enforcement actions or suits, payment 
of fines, penalties, or other sanctions and remedial costs. 

15. Construction and Modification of Leased Premis.e£ 

a. The Lessee shall not construct or make or permit 
its sublessees or assigns to construct or make any substantial 
alterations, additions, or improvements to or installations upon 
or otherwise modify or alter the leased premises in any 
substantial way without the prior written consent of the 
Government. Such consent may include a requirement to provide the 
Government with a performance and payment bond satisfactory to it 
in all respects and other requirements deemed necessary to protect 
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the interests of the Government. Except as such written approval 
shall expressly provide otherwise# all such approved alterations# 
additions# modifications# improvements and installations shall 
become Government property when annexed to the leased premises. 

b. All plans for construction or alterations# 
additions# modifications# improvements# or installations 

("construction plans" or "remodeling plans") pursuant to Condition 
15a above by the Lessee must be approved in writing by the 
Government before the commencement of any construction project. 
In addition# the designs for all Lessee connections to Norton Air 
Force Base utilities will comply with DOD/USAF construction 
standards and be subject to Norton Air Force Base review and 
approval. DOD/USAF construction standards are available through 
the office of the Commander or the Base Civil Engineer. The 
Lessee will submit any remodeling plans to the Base Civil Engineer 
for approval . 

c. The Air Force review process for either a 
construction project or a utility connection will be completed 
within thirty (30) days of receipt of plans and specifications. In 
the event problems are detected during review, immediate notice 
will be provided by telephone to the Lessee or its representative 
designated for the purpose. Approval will not be unreasonably 
withheld. 
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d. All construction shall be in accordance with the 
approved designs and plans and without cost to the Government. 
The Lessee shall not proceed with excavation# demolition# or 
construction until it receives written notice from the Government 
that such designs and plans are acceptable to the Government, 

e. All matters of ingress# egress# contractor haul 
routes# construction activity and disposition of excavated 
material, in connection with the lease herein granted# shall be 
coordinated with the Government. All excavation and construction 
activity shall be accomplished during periods (including hours of 
the day) acceptable to the said officer. 

f. The Commander is authorized to grant approvals 
and consents under this Condition 15. Disapprovals may be 
reviewed by the Office of the Deputy Assistant Secretary of the 
Air Force (Installations). Such review is discretionary. A 
request for review will be submitted to the Commander# who will 
forward it through channels with his comments within ten (10) 
business days after he receives the request. 

16. Utilities and Service 

The Lessee will be responsible at its sole expense for 
all utilities, janitorial services, building maintenance and 
grounds maintenance for the leased premises. Utilities services 
will be provided through meters, if possible. The Lessee will 
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purchaser install# and maintain all such meters at its own cost 
and without cost and expense to the Government. The Lessee will 
pay# in addition to the cash rent which is required under this 
Lease# the charges for any utilities and services furnished by the 
Government which the Lessee may require in connection with its use 
of the leased premises. The charges and the method of payment for 
each utility or service will be determined by the appropriate 
supplier of the utility or service in accordance with applicable 
laws and regulations# on such basis as the appropriate supplier of 
the utility or service may establish. It is expressly understood 
and agreed that the Government in no way warrants the continued 
maintenance or adequacy of any utilities or services furnished by 
it to the Lessee. 

a. Subject to Conditions 16b and 16c below# the Lessee 
may purchase from the Government the following utility services: 
electric power# steam, water# and sewage. 


b. Any sale of a utility service will be in accordance 
with 10 U.S.C. S 2481 and Air Force Regulation (AFR) 91-5. 

c. The Lessee agrees to enter into a separate contract 
for each utility service procured under Condition 16a above at 
rates to be specified in each contract. 
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17. Taxes 


The Lessee shall pay to the proper authorityr when and 
as the same become due and payable r all taxes# assessments# and 
similar charges which# at any time during the term of this Lease 
may be imposed upon the Lessee with respect to the leased 
premises. Title 10# United States Code# $ 2667(e) contains the 
consent of Congress to the taxation of the lessee's interest in 
the leased premises# whether or not the premises are in an area of 
exclusive Federal jurisdiction. Should Congress consent to 
taxation of the Government's interest in the property# this Lease 
will be renegotiated. 

16. Surrender of Lea sed Premises 

On or before the date of expiration of this Lease# or 
its earlier termination hereunder# the Lessee shall vacate and 
surrender the leased premises to the Government. Subject to 
Condition 15a# the Lessee shall remove its property from the 
leased premises and restore them to as good order and condition as 
that existing on the beginning date of this Lease# damages beyond 
the control of the Lessee due to fair wear and tear# excepted. If 
the Lessee shall fail or neglect to remove its property# then# at 
the option of the Air Force# the property shall either become the 
property of the United States without compensation therefor# or 
the Air Force may cause it to be removed and the premises to be 
restored at the expense of the Lessee# and no claim for damages 
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against the United States or its officers or agents shall be 
created by or made on account of such removal and restoration 
work. 


19. Disputes 

a. Except as otherwise provided in this Lease, any 
dispute concerning a question of fact arising under this Lease 
which is not disposed of by agreement shall be decided by the said 
officer- Be or she shall reduce the decision to writing and mail 
or otherwise furnish a copy to the Lessee. The decision of the 
said officer shall be final and conclusive unless, within thirty 
(30) days from the date of receipt of such copy, the Lessee mails 
or otherwise furnishes to the said officer a written appeal 
addressed to the Secretary of the Air Force. The decision of the 
Secretary or his or her duly authorized representative for the 
determination of such appeals shall be final and conclusive unless 
determined by a court of competent jurisdiction to have been 
fraudulent or capricious, or arbitrary, or so grossly erroneous as 
necessarily to imply bad faith, or not supported by substantial 
evidence. In connection with any appeal proceeding under this 
condition, the Lessee shall be afforded an opportunity to be heard 
and to offer evidence in support of its appeal. Pending final 
decision of a dispute hereunder, the Lessee shall proceed 
diligently with the performance of the Lease in accordance with 
the decision of the said officer. 


23 



b. This condition does not preclude consideration of 
questions of law in connection with decisions provided for in 
Condition 19a above. Nothing in this condition# however# shall be 
construed as making final the decision of any administrative 
official# representative# or board on a question of law. 

20. Rules and Regulations 

The use and occupation of the leased premises shall be 
subject to the general supervision and approval of the said 
officer and to such reasonable rules and regulations as may be 
prescribed by him or her from time to time. 


21. Notices 


a. No notice# order# direction# determination# 
requirement# consent or approval under this Lease shall be of any 
effect unless it is in writing. 


b. All notices to be given pursuant to this Lease 
shall be addressed# if to the Lessee# to: 

Mr. W. R. Holcomb# Co-Chairman 
Inland Valley Development Agency 
385 North Arrowhead Avenue 
Fourth Floor 

San Bernardino# California 92415-0129 
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with a copy to: 


Reid & Hellyet 
A Professional Corporation 
P, 0. Box 1300 

Riverside* California 92502-1300 
Attention: Frank J. Delany* Esq- 

if to the Government* to: 

Combat Support Group Commander 
63 CSG/CC _ . 

Norton Air Force Base* California 92409 

or as may from time to time be directed by the patties. Hotice 

shall be deemed to have been duly given if and when enclosed in a 

properly sealed envelope or wrapper, addressed as aforesaid and 

sent certified mail, return receipt requested. 

22. Environm ental ProteCtiSB 

a. The Lessee will comply with the environmental laws 
and regulations set out in Exhibit "F," and all other Federal, 
state, and local laws, regulations, and standards that are 
applicable to Lessee's activities on the leased premises. See 
also Condition 14. 


b. If pretreatment is required for any industrial 
wastes placed in the Norton Air Force Base sewage treatment system 
by the Lessee by applicable National Pollutant Discharge 
Elimination System (NPDES) permits. Environmental Protection 
Agency (EPA) regulations, or Norton Air Force Base's contracts for 

wastewater treatment, the Lessee shall pretreat such . wastes as 

requited. The Government will give sympathetic consideration to 
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pretreatment in Norton Air Force Base facilities, provided they 
are suitable for the purpose, have capacity available, and 
arrangements for reimbursement satisfactory to the said officer 
are agreed upon* 

c. The Lessee shall be solely responsible for obtaining 
at its cost and expense any environmental permits required for its 
operations under the Lease, independent of any existing Norton Air 
Force Base permits. 

d. Norton Air Force Base air emissions offsets will 
not be made available to the Lessee. The Lessee shall be 
responsible for obtaining from some other source (s) any air 
pollution credits that may be required to offset emissions 
resulting from its activities under the Lease. 

e. Any hazardous waste permit under Resource 
Conservation and Recovery Act, or its California equivalent, shall 
be limited to generation and transportation. The Lessee shall 
not, under any circumstances, allow any hazardous waste to remain 
on or about the leased premises for any period in excess of ninety 
(90) days. Any violation of this requirement shall be deemed a 
material breach of this Lease. Government storage facilities 
will not be available to the Lessee. The Lessee must provide at 
its own expense such storage facilities complying with all laws 
and regulations it needs for temporary (less than ninety (90) 
days) storage. 



f. Air Force accumulation points for hazardous and 
other wastes will not be used by the Lessee or any sublessee. 
Neither will the Lessee or sublessee permit its hazardous wastes 
to be co-mingled with hazardous waste of the Air Force. 

g. The Lessee shall have a completed and approved plan 
for responding to hazardous waster fuel# and other chemical spills 
prior to commencement of operations on the leased premises. Such 
plan shall be independent of Norton Air Force Base and except for 
initial fire response and/or spill containment# shall not rely on 
use of Norton Air Force Base personnel or equipment. Should the 
Government provide any personnel or equipment# whether for initial 
fire response and/or spill containment# otherwise on request of 
the Lessee# or because the Lessee was not# in the opinion of the 
said officer# conducting timely cleanup actions# the Lessee 
agrees to reimburse the Government for its costs. 

h. The Lessee shall indemnify and hold harmless the 
Government from any costs# expenses# liabilities# fines# or 
penalties resulting from discharges# emissions# spills# storage# 
disposal# or any other action by the Lessee giving rise to 
Government liability# civil or criminal# or responsibility under 
Federal# State or local environmental laws. This provision shall 
survive the expiration or termination of the Lease# and the 
Lessee's obligations hereunder shall apply whenever the Government 
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incurs costs or liabilities for the Lessee’s actions of the types 
described in this Condition 22* 

i* The Government’s rights under this Lease 
specifically include the right for Air Force officials to inspect 
the Lessee’s premises for compliance with environmental# safety# 
and occupational health laws and regulations# whether or not the 
Government is responsible for enforcing them. Such inspections 
are without prejudice to the right of duly constituted enforcement 
officials to make such inspections. Although Norton Air Force 
Base is presently under exclusive Federal jurisdiction# the Lessee 
shall not seek to exclude state or local environmental and 
occupational health safety inspectors on the grounds that they 
lack jurisdiction. 

j. Except as provided in Condition 22k below# the 
Government is not responsible for any removal or containment of 
asbestos. The Lessee and any sublessee will submit any remodeling 
plans to the Base Civil Engineer for approval as required under 
Condition 15b of the Lease. If the plans require the removal of 
asbestos# an asbestos disposal plan and a copy of the notification 
which the Lessee or sublessee has provided to the South Coast Air 
Quality Management District (SCAQMD) must be submitted 
concurrently with the remodeling plans. The asbestos disposal 
plan will identify the proposed disposal site for the asbestos. 
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k. The Government shall be responsible for the removal or 
containment of friable asbestos existing in the leased premises on 
the beginning date of the Lease as identified in the environmental 
condition report hereto (Exhibit E) . The Government agrees to 
abate all such existing friable asbestos as provided in this 
Condition 22k and Condition 22n below. The Government may choose 
the most economical means of remediating any friable asbestos, 
which may include removal or containment, or a combination of 
removal and containment. The foregoing agreement does not apply 
to non-friable asbestos which may be disturbed by the Lessee's or 
sublessee's activities and thereby become friable. Non-friable 
asbestos which becomes friable through or as a consequence of the 
Lessee's or sublessee's activities under this Lease will be abated 
by the Lessee at its sole cost and expense. 

1. The Government acknowledges that Norton Air Force 
Base has been identified as a National Priority List (NPL) Site 
under the Comprehensive Environmental Response Compensation and 
Liability Act (CERCLA) of 1980, as amended. The Lessee 
acknowledges that the Government has provided it with a copy of 
the Norton Air Force Base Interagency Agreement (lAG) entered into 
by EPA Region 9, the State of California, and the Air Force on 
June 29, 1989, and agrees that should any conflict arise between 
the terms of the lAG and the provisions of this Lease, the terms 
of the lAG will take precedence. The Lessee further agrees that 
the Government assumes no liability to the Lessee or its 
sublessees should implementation of the lAG interfere with the 
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Lessee *s use of the leased premises. The Lessee shall have no 
claim on account of any such interference against the United 
States or any officer# agent# employee or contractor thereof# 
other than for abatement of rent. 

m. The Air Force and/or its contractors and 
subcontractors have the right to enter upon the leased premises 
and conduct investigations and surveys# to include drillings, 
compiling# etc.# as required or necessary under the Norton Air 
Force Base Installation Restoration Program or the lAG. These 
inspections or surveys will# to the extent practicable# be 
coordinated with a representative designated by the Lessee or its 
sublessee. The Lessee shall have no claim on account of such 
entries against the Unites States or any officer# agent# employee, 
contractor# or subcontractor thereof. 

n. The Lessee and its sublessee do not assume any 
liability or responsiblity for environmental impacts and damage 
caused by the Government's use of toxic or hazardous wastes, 
substances or materials on any portion of Norton Air Force Base, 
including the leased premises# prior to the beginning date of this 
Lease. The Lessee and its sublessee have no obligation to 
undertake the defense# remediation and cleanup# to include the 
liability and responsiblity for the costs of damage# penalties, 
legal and investigative services solely arising out of any claim 
or action in existence now# or which may be brought in the future 
by third parties or any governmental body against the Government, 
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because of any use ofr or release from» any portion of Norton Air 
Force Base (including the leased premises) of any toxic or 
hazardous wastes# substances or materials prior to the beginning 
date of this Lease. 

23. S pecial Provisions 

a. The Lessee acknowledges that it has read the 
Environmental Assessment (EA) and Finding of No Significant Impact 
(FONSI) prepared by the Government in connection with this Lease 
and understands that the operations described in the EA/FONSI are 
the only ones that have been assessed in compliance with the 
National Environmental Policy Act of 1969 (NEPA) . The Lessee 
agrees that any operation, type and quantity of chemicals used or 
emissions caused, employees, vehicle trips, flights of aircraft, 
or any other parameter contained in the EA/FONSI (collectively, 
"EA/FONSI paremeters") which might have environmental impact or is 
regulated by Federal or State environmental laws may not be 
changed or modified without the prior written consent of the said 
officer. The EA/FONSI paremeters are hereby incorporated by 
reference and made an integral part of this Lease as though fully 
set forth in this Condition 23a. A decision on a proposal by the 
Lessee for any change in the EA/FONSI paremeters may require 
further environmental studies or assessments, the cost of which 
will be borne by the Lessee. The EA and FONSI are on file at 
Norton Air Force Base. Copies will be made available, on request, 
by the Commander. 
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b. The Lessee shall comply with all applicable Federal # 
stater and local occupational safety and health regulations r and 
with all Air Force safetyr health and fire regulationsr standardsr 
tech orders, and procedures in common use work and operating 
areasr including ramps and taxiways. 

c. The Lessee shall be responsible for determining 
whether it is subject to local building codes or building permit 
requirements r and for compliance with them to the extent they are 
applicable. 


d. The Lessee acknowledges that it understands that 
Norton Air Force Base is an operating military installation which 
will remain closed to the public prior to its complete disposal 
and accepts that its operations may from time to time be hampered 
by temporary restrictions on access, such as identity checks and 
auto searches. The Lessee further acknowledges that it 
understands that the Air Force strictly enforces Federal laws and 
Air Force regulations concerning controlled substances (drugs) and 
agrees that the Government will not be responsible for lost time 
or costs incurred due to delays in entry, temporary loss of 
access, barring of individual employees from the base under 
Federal laws authorizing such actions, limitation or withdrawal of 
an employee's on-base driving privileges, or any other security 
action that may cause employees to be late to or unavailable at 
their work stations, or delay arrival of parts and supplies. 
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(1) All officers# agents# employees, and 
contractors of Lessee shall comply with Norton Air Force Base 
entry control regulations, including requirements to obtain 
identification cards and car stickers and to display them to 
proper authorities upon request. 

(2) The Lessee shall be responsible for control 
of its employees in restricted and controlled areas, including 
obtaining and controlling restricted area badges, and for the 
costs of security checks when needed to comply with Air Force 
regulations. The Lessee and its employees shall strictly comply 
with flight line restricted and controlled area entry procedures. 
The Lessee will be responsible for arranging and paying for 
security training for its employees. 

(3) The Lessee will be responsible at its cost 
and expense for any improvements, renovations and repair of the 
parking area included in the leased premises. The Lessee also 
will provide at its expense any physical security it deems 
necessary for the privately-owned vehicles of its employees, 
contractors and subcontractors. The Lessee agrees that the 
Government will not be responsible for loss or damage to the 
parked vehicles of its employees, contractors and subcontractors 
and it willindemnify and hold the Government harmless from any 
claims for such loss or damage. 
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(4) Any police alarm installed by the Lessee on 
the leased premises must be compatible with the Wells Fargo alarm 
system presently in use on Norton Air Force Base* Any increased 
costs to the Government from such alarm installation# including 
increased response costs# will be reimbursed by the the Lessee* 

e. The Lessee will install an above-ground storage 
tank which will be connected to the base sewer lines to collect 
the deluge system waste water if the Government determines 
installation of the tank is necessary to comply with applicable 
Federal# state or local legal requirements. The tank will have a 
one hundred ten per cent (110%) volume secondary containment 
system. The valve from the tank to the sewer will remain closed 
until an inspection of any waste water in the tank has been 
conducted and the results have been coordinated through the 
Commander. Any discharge into the sewer must be approved in 
writing by the Commander. 

f. The Lessee understands and acknowledges that open 
and above ground explosives storage sites at Norton Air Force Base 
present a hazard to aircraft using runway 6-24 and certain 
identified taxiways. The Lessee hereby assumes responsibility 
for and agrees to indemnify and hold the Government harmless from 
any claims for damages to property or injuries to persons which 
may arise from incidents involving such explosives where the 
property or persons are on Norton Air Force Base premises incident 
to the Lessee's or sublessee's use of the leased premises. 
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24. Replaceme nt Facilities 


a. The Lessee acknowledges that its occupancy and use 
of the leased premises and use of other Norton Air Force Base 
facilities will displace certain Air Force activities and 
interfere with others. Therefore, the Lessee agrees that it will, 
at its expense, furnish the facilities and improvements 
(collectively, "replacement facilities") necessary to relocate the 
displaced Air Force activities and minimize interference with 
other Air Force activities and relocate the supplies, equipment, 
fixtures and other items of Government property to the replacement 
facilities. At such time as the replacement facilities are 
completed accepted by the Government and the displaced Air Force 
activities have been relocated in them, the Lessee may occupy 
Hangar 763, 


b. Upon execution of the Lease, the Lessee will 
construct, renovate, and/or install the replacement facilities 
substantially in accordance with the description and sketches 
attached hereto as Exhibit 'G* and more particularly described in 
plans and specifications to be agreed upon pursuant to Condition 
24d. The Lessee will be responsible for all costs related to 
planning, design, contracting, construction. renovation and 
installation of the replacement facilities and asbestos abatement. 


if required. 



c. The replacement facilities will be completed as 
soon as possible and no later than one hundred twenty (120) days 
after the beginning date of the Lease# subject however# to 
excusable delays# i.e.# unavoidable delays due to acts of God# 
enemy action# civil commotion# fire# inclement weather# or similar 
causes or any other causes beyond the reasonable control and 
without the fault or negligence of the Lessee and/or those engaged 
in the construction# renovation or installation of the replacement 
facilities. 

d. Construction plans and specifications 
(collectively# "plans") for the replacement facilities will be 
provided by the Lessee and must be approved by the Government in 
writing prior to the commencement of any construction# renovation# 
or installation- Such approval shall not be unreasonably withheld 
or delayed. The Lessee will be responsible for all supervision 
and inspection necessary to assure compliance with the approved 
plans. If the plans require the removal of asbestos# the Lessee 
will submit concurrently with them an asbestos disposal plan and a 
copy of the notification to SCAQMD as required under Condition 22j 
of the Lease. 


e. The replacement facilities# when completed and 
accepted by the Government# shall become Government property. 
Government acceptance of the replacement facilities is conditioned 
on the facilities being completed in accordance with the approved 
plans. 
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f* The Lessee acknowledges it understands that the 
Government has no funds to plan or construct# renovate or install 
the replacement facilities and agrees that it and its sublessee 
will make no claim against the Government in any way related to or 
arising out of the furnishing of the replacement facilities. 

g. The Lessee will be responsible for repair or 
replacement of any pavements, underground or overhead utility 
pipes and lines, buildings and Government personal property 
damaged by the Lessee or sublessee or its contractors or 
subcontractors during construction, renovation or installation of 
the replacement facilities. 

25. Use of Qthgr Norton A i r Force B ase Faci li t i es 
a. Flying Facilities 

(1) Subject to the provisions of subparagraphs 
(a), (b), (c), and (d) of this Condition 25a(l) and the Operating 
Agreement, the Lessee shall have the right to use the runways, 
taxiways, parking aprons and ramps ("flying facilities") of Norton 
AFB on a noninterference basis with Government operations. 

(a) Aircraft operations will be limited to 
those directly related to the commercial aircraft maintenance and 
modification operations the Lessee is authorized to conduct under 
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this Lease. The number of aircraft operations (defined as one 
takeoff and one landing) in any calendar month will not exceed 
five (5). 


(b) The Lessee will pay landing fees for 
all aircraft using the flying facilities in support of its 
operations. Landing fees will be determined and paid in 
accordance with AFR 55-20. The Lessee also agrees to execute any 
releases or documents that may be required as a condition for use 
of the flying facilities by nongovernment aircraft pursuant to 
AFR 55-20. 


(c) The Government will respond to fire 
and crash rescue emergencies involving civil aircraft in support 
of the Lessee's operations under this Lease within the limits of 
the capabilities of the fire fighting and crash rescue ( CFR ) 
organization the Government maintains in support of its military 
operations at Norton AFB. The Lessee acknowledges that it 
understands that the Government will provide emergency fire 
fighting and crash rescue service only so long as a CFR 
organization is required for military operations at Norton Air 
Force Base. The Lessee agrees that after the Government 
determines that a CFR organization is no longer required for such 
military operations, the Lessee (or its sublessee) will assume the 
responsibility for and provide, at its sole cost and expense, all 
CFR services required to support the Lessee's (or its sublessee s) 
operations under this Lease. The Lessee agrees to release the 
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Government, its officers, agents and employees from all liability 
arising out of or connected with the use of or the failure to use 
government CFR equipment or personnel for fire control and crash 
rescue activities and to indemnify the Government, its officers, 
agents, and employees, against all claims arising out of the use 
of or failure to use government CFR equipment or personnel. The 
Lessee further agrees to execute and maintain in effect a hold 
harmless agreement as required by applicable Air Force regulations 
for all periods during which emergency fire fighting and crash 
rescue service is provided by the Government in support of the 
civil aircraft. 

(d) The Lessee agrees that all aircraft in 
support of its operations which may have to taxi, park, run 
engines or be towed on the runway, flight line, ramp, restricted 
areas or environs in arriving, operating on, and departing Norton 
Air Force Base will strictly comply with all procedures required 
under or pursuant to the Operating Agreement. 


(e) Procedures governing use of the flying 
facilities by aircraft in support of the Lessee»s operations are 
contained in the Operating Agreement. 

(2) The Lessee acknowledges that it understands 
that maintenance of the flying facilities is solely for Government 
purposes. The Government will provide information on any areas it 
deems unsafe to taxi a 747 aircraft. The Government shall not be 


39 



liable for damage to aircraft in support of the Lessee's operation 
while taxiing# to include Foreign Object Damage (FOD) . 

b. Wash Rack 

The Lessee shall have the right to use the 
Government wash rack on a noninterference basis with Government 
operations under procedures established in the Operating 
Agreement. 


26. General Provisions 

a. Convenant against Contingent Fees. The Lessee 
warrants that no person or agency has been employed or retained to 
solicit or secure this Lease upon an agreement or understanding 
for a commission# percentage# brokerage# or contingent fee# ex- 
cepting bona fide employees or bona fide established commercial 
agencies maintained by the Lessee for the purpose of securing 
business. For breach or violation of this warranty# the 
Government shall have the right to annul this Lease without 
liability or in its discretion to require the Lessee to pay# in 
addition to the lease rental or consideration# the full amount of 
such commission# percentage# brokerage# or contingent fee. 

b. Officials not to Benefit. No Member of or 
Delegate to Congress or Resident Commissioner shall be admitted to 
any share or part of this Lease or to any benefit to arise 
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therefromr but this provision shall not be construed to extend to 
this Lease if made with a corporation for its general benefit. 

c. Nondiscrimination- The Lessee shall use the 
leased premises in a nondiscriminatory manner to the end that no 
person shall# on the ground of race, color, religion, sex, age, 
handicap or national origin, be excluded from using the facilities 
or obtaining the services provided thereon, or otherwise be 
subjected to discrimination under any program or activities 
provided thereon. 


(1) As used in this condition, the term 
"facility" means lodgings, stores, shops, restaurants, cafeterias, 
restrooms, and any other facility of a public nature in any 
building covered by, or built on land covered by, this Lease. 

(2) The Lessee agrees not to discriminate 
against any person because of race, color, religion, sex, or 
national origin in furnishing, or refusing to furnish, to such 
person the use of any facility, including all services, 
privileges, accommodations, and activities provided on the leased 
premises. This does not require the furnishing to the general 
public the use of any facility customarily furnished by the Lessee 
solely to tenants or to Air Force military and civilian personnel, 
and the guests and invitees of any of them. 
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d. Gratuities. The Government may# by written 
notice to the Lessee# terminate this Lease if it is found after 
notice and hearing# by the Secretary of the Air Force# or his/her 
duly authorized representative# that gratuities in the form of 
entertainment# gifts# or otherwise# were offered or given by the 
Lessee# or any agent or representative of the Lessee# to any 
officer or employee of the Government with a view toward securing 
an agreement or securing favorable treatment with respect to the 
awarding or amending# or the making of any determinations with 
respect to the performing of such agreement; provided that the 
existence of the facts upon which the Secretary of the Air Force 
or his/her duly authorized representative makes such finding# 
shall be an issue and may be reviewed in any competent court. In 
the event this Lease is so terminated# the Government shall be 
entitled (a) to pursue the same remedies against the Lessee as it 
could pursue in the event of a breach of the Lease by the Lessee# 
and (b) as a penalty in addition to any other damages to which it 
may be entitled by law# to exemplary damages in an amount (as 
determined by the Secretary of the Air Force or his/her duly 
authorized representative) which shall be not less than three nor 
more than ten times the costs incurred by the Lessee in providing 
any such gratuities to any such officer to employee. The rights 
and remedies of the Government provided in this article shall not 
be exclusive and are in addition to any other rights and remedies 
provided by law or under this Lease. 
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e* Ko Joint Venture. Nothing contained in this Lease 
will make# or will be construed to make, the parties hereto 
partners or joint venturers with each other# it being understood 
and agreed that the only relationship between the Government and 
the Lessee is that of landlord and tenant. Neither will anything 
in this Lease render# or be construed to render# either of the 
parties hereto liable to any third party for the debts ;or 
obligations of the other party hereto. 

f. Records and Books of Account. The Lessee agrees 
that the Comptroller General of the United States or the Auditor 
General of the United States Air Force or any of their duly 
authorized representatives shall# until the expiration of three 
(3) years after the expiration or earlier termination of this 
Lease# have access to and the right to examine any directly 
pertinent books# documents# papers# and records of the Lessee 
involving transactions related to this Lease. The Lessee further 
agrees that any sublease of the leased premises (or any part 
thereof) will contain a provision to the effect that the 
Comptroller General of the United States or the Auditor General of 
the United States Air Force or any of their duly authorized 
representatives shall# until three (3) years after the expiration 
or earlier termination of this Lease# have access to and the right 
to examine any directly pertinent books# documents, papers, and 
records of the sublessee involving transactions related to the 
sublease. 
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30. Reporting to Congress 


Pursuant to the Base Closure and Realignment Act (BCRA), 

P. L. 100-526, this Lease is not subject to Title 10, United 
States Code, Section 2662. 

IN WITNESS WHEREOF I have hereunto set my hand by authority 
of the Secretary of the Air Force this 10th day of July, 1990. 

John 0. Rittenhouse 

Title: VPyuty for Inst-iHatinn-. 

Ueputy Assistant Secretary of the Air Force 

UnstaHatinrn^) 


THIS LEASE is also executed by the Lessee this 10th day of 
July, 1990. 


INLAND VALLEY DEVELOPMENT AGENCY, a 
joint powers authority under 
California law 


ay: ■ A /; ^ 

. w. r/ (^’Bob") Holcomb 


And : 

Its; Co-Chairman 


Its: Co-Chairman 



Robert L. Hammock 
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V 


STATE OF 


COUNTY OF 


I * * 

I L\.; ' ■* 


On this 10th day of July, 1990, before me, ^ 

, a Notary Public in and for said County and State, 

personally appeared > .) > v \x . v , personally known 

to me (or proved to me on the basis of satisfactory evidence) to 

be the 1':^ , \V..,/ of the Air Force for , 

and ackrawledged to me that he /she executed the same as the act 
of the Secretary of the Air Force. 


. -L ^ I > \ L 1 ^ \ \ j . 

Notary Public in and\ for said 
County and State 


STATE OF CALIFORNIA 


COUNTY OF SAN BERNARDINO ) 


5, - Vy-ii 


1/1 A. 


On this 10th day of July, 1990, before me, 
rh'/)ti)fc' a Notary Public In and for said County and State, 
personally appeared W. R. ("BOB") HOLCOMB and ROBERT L. HAMMOCK, 
personally known to me (or proved to me on the basis of 
satisfactory evidence) to be the Co-Chairmen of INLAND VALLEY 
DEVELOPMENT AGENCY, a joint powers authority under California law, 
the corporation that executed the within instrument and 
acknowledged to me that said corporation executed it. 








“Tibtary Public^ in and foi 


■"Sotary Publ: 
County 


and 


and for 
State 


said 
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EXHIBIT A 

DESCRIPTION OF LEASED PREMISES 


description 


SQUARE FOOTAGE 


1, Dock 3, Building 763 


48,314 sq feet 


Described as starting from the southeast corner of Building 763, 
west 238 feet to west barrier wall. Dock 3; north 203 feet to 
northwest corner of Dock 3; east 238 feet to northeast corner of 
Dock 3; south 203 feet to point of origin. 


2. Dock Separation Area, Building 763 


12,383 sq feet 


Described as starting from a point 20 feet east of K3, west 61 
feet to a point 18 feet west of J3; north 203 feet to a 
18 feet west of J12; east 61 feet to a point 20 feet east of K12; 
south 203 feet to point of origin. 


3. Dock 4, Building 763 


48.720 sq feet 


Described as starting from a point at the southeast corner of Dock 
4, approximately 18 feet west of J3; west 240 feet to a point 5 
feet west of G3; north 203 feet to a point 5 feet west of G12; east 
feet to a point 18 feet west of J12; south 203 feet to point of 
origin. 


240 


4. Area north of Dock 3, Building 763 


11,650 sq feet 


Described as starting at the southeast corner of N13; west 233 
feet to a point 12 feet west of L13; north 50 feet to a point 12 
feet west of L15; east 233 feet to N15; south 50 feet to point of 
origin. 

5. Area North of Dock 4, Building 763 


Described as starting at 113, west 130 feet to H13; north 50 feet 
to H15; east 130 feet to 115; south 50 feet to point of origin. 

6. Office Space, Ground Floor, Building 763 


Described as a two-story office, located north of Dock 4 starting 
at G12, north 25 feet to G14, then east 65 feet, south to a line 
connecting G13 and H13, then west 65 feet to G12. 


t 



Office Space, Second Floor, Building 763 20,875 sq feet 

Described as beginning at a point 15 feet north of 
feet to approximately 10 feet south of 016, then north 235 feet 
to 025, then east 100 feet to X25, then south 200 feet to X17, 
then west 75 feet to R17, then south 35 feet to point of origin, 
excluding the equipment room within this area, which is reserved 
for exclusive use of the Air Force. 


Udr6house BulldInQ 747, Southeast Annex 


38,471 sq feet 


Described as a metal structure attached to the southwest main 
structure by warehouse doors. Operates as a stand-alone building, 
with separate entrances and exterior loading docks. 


Space for 326 vehicles 

Described as existing parking area south of A Street, 

Street, bounded on the west by a line 30 feet east of Building 575 
and on the west by the curvature of Mill Street. 



Gxmigit 



















Issue 2. 


QUESTION 

To what extent has response to recurring environmental problems, 
such as petroleum contamination of soils, been standardized? Have 
standard or generic feasibility studies/corrective measures studies 
been developed for such recurring problems? If so, please describe 
the elements of such a study or attach an example. Have RI/FS 
requirements been integrated with NEPA requirements at any bases to 
expedite cleanup? 

RESPONSE 


The Air Force is pursuing ways to standardize the cleanup 
process where there are similar contaminants. We have been working 
with EPA to consider the preparation of a model RI/FS for sites 
contaminated with petroleum products. This would be similar to the 
model RI/FS which EPA has prepared for municipal landfills. We are 
embarking on the preparation of a "generic” or "standard" Air Force 
approach for the cleanup of petroleum products. 

Second, we have encouraged the use of a single contractor 
for the assessment and study phases for all of the sites at an 
installation. This precludes hand-offs between multiple 
contractors, precludes several contractors assessing the 
characteristics of the installation and fosters a good working 
relationship with the installation and regulators. 

Third, we are encouraging the remedial project manager (RPM) 
to take advantage of studies for sites with similar contamination at 
other installations. By using the site descriptions database, the 
RPM can determine the location of similar sites and obtain a copy 
of the studies which may permit the preparation of a focused RI/FS. 

Fourth, we have encouraged the RPM to talk with RPMs at 
installations in the same State and EPA region. This will provide 
crossfeed on the expectations of the regulators and the approach 
taken for similar sites. RPMs can also take advantage of the 
reports which have been accomplished at similar sites. 

Fifth, we have incorporated the requirements of NEPA into 
the RI/FS and address, if any, NEPA peculiar requirements. This 
usually precludes the need for a separate NEPA document. 

We believe each of these efforts will serve to streamline 
the regulatory process, decrease the time to accomplish the work and 
reduce costs. 
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i Issue 3. 

QUESTION 

How many current or formerly used defense sites are potentially 
contaminated with unexploded ordnance? Please provide a list of 
these sites. 

RESPONSE 

The list below shows Air Force sites potentially contaminated with 
unexploded ordnance. The total acreage indicates the total size of 
the reservation whereas the contaminated acreage indicates the 
extent of contamination within the reservation. 


Active Components 


LOCATION 

TOTAL ACRES 

CONTAMINATED ACRES 

ALASKA 

Blair Lake Range 

33, 964 

Unavailable 

ARIZONA 

Goldwater Range 

2,568, 985 

1,036,770 

CALIFORNIA 
Cuddeback Range 
Edwards Range 
Imperial Valley Range 

7,556 

300,723 

48,560 

7,556 

Unavailable 

Unavailable 

FLORIDA 
Eglin Range 
Avon Park Range 

134,581 

101,029 

66,400 

Unavailable 

GEORGIA 

Grand Bay Range 

5, 866 

Unavailable 

LOUSIANA 
Claiborne Range 

33,556 

Unavailable 

IDAHO 

Mt Home Small Arms Range 
Saylor Creek Range 

1, 622 
102,746 

1, 622 
12, 970 

NEVADA 
Nellis Range 
Nellis Small Arms Range 
Wendover AFAF 

3, 089, 860 
10,595 
15, 010 

1, 616,014 
10,595 
15, 010 

NEW MEXICO 
Holloman AFB 
Kirtland AFB 
Melrose Range 

41, 811 
18,302 
6,714 

463 
3, 840 
1,269 
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Active Components (cont.) 


LOCATION 

. TOTAL ACRES 

CONTAMINATED 

ACRES 

NORTH CAROLINA 
Dare County Range 

46, 604 

Unavailable 


SOUTH CAROLINA 
Poinsett Range 

8,349 

Unavailable 


UTAH 

Hill Range 
Wendover AFAF 
Wendover RRL 

348,767 

138 

548,369 

348,767 

138 

548, 369 


Air National Guard Components 



LOCATION 

TOTAL ACRES 

CONTAMINATED 

ACRES 

ARKANSAS 

Ft Chafee Weapons Range 

Unavailable 

7, 840 


COLORADO 

Ft Carson Weapons Range 
Airburst Range 

Unavailable 

80 

3, 110 
80 


GEORGIA 

Townsend Naval Center 

Unavailable 

3, 822 


INDIANA 

Atterbury Reserve Forces 
Area 

Jefferson Range 

Unavailable 

1,033 

5, 120 
1, 033 


KANSAS 

Smoky Hill ANG Range 

Unavailable 

9, 600 


MICHIGAN 

Grayling Array Center 

Unavailable 

1, 680 


MISSISSIPPI 
Ft Shelby Army Center 

Unavailable 

1, 600 


MISSOURI 

Ft Leonard Wood Range 

Unavailable 

2,240 


NEW JERSEY 
Warren Grove Range 

Unavailable 

4,700 


NEW YORK 
Ft Drum 

Unavailable 

19, 840 


PENNSYLVANIA 
Ft Indiantown Gap ANG 

Unavailable 

1,203 


PUERTO RICO 

Camp Santiago A/G Range 

Unavailable 

2, 982 




Air National Guard Components (cont . ) 


LOCATION TOTAL ACRES 

TEXAS 

Chase Naval Reserve Center Unavailable 

WISCONSIN 

Finley Weapons Range Unavailable 

Air Force Reserve Components 

LOCATION TOTAL ACRES 


CONTAMINATED ACRES 

2,511 

5 , 370 

CONTAMINATED ACRES 


OKLAHOMA 

Falcon 


14,880 


Unavailable 



Issue 4. 


QUESTION 

Are there any specific examples where the oversight and regulatory 
responsibilities of environmental regulatory agencies were combined 
or reconciled? Did this expedite the process of environmental 
restoration at the base? Would lAGs at all base closure sites 
provide a method to identify regulatory responsibilities? 

RESPONSE 


The main issue of regulatory oversight/responsibility is the 
overlap between CERCLA and RCRA. Most states retain the flexibility 
of implementing their regulatory prerogatives under RCRA if they do 
ot concur with the DoD approach under CERCLA. Where we have been 
able to negotiate interagency agreements <IAGs) between the state, 
EPA and the Air Force, the potential for conflicts is significantly 
reduced. However, the price to pay for this agreement is increased 
time required to coordinate the cleanup approach/documentation 
needed and the concurrence on deliverables. For closure bases, the 
Air Force recommends the initiation of agreements between the 
redevelopment agency, the state regulators and the Air Force. 

Refer to the attached letter from Mr Vest (SAF/MIQ) to Mr Courter 
(Base Closure Commission) . 


1 Tab 

1. SAF/MIQ Ltr to Mr Courter 


ATTACHMENT 4 



DEPARTMENT OF THE AIR FORCE 

WASHINGTON DC 20330-1000 



OFFtCC OF TMC assistant SECRtHAR'i 

2 0 MAY 1991 


The Honorable James A. Courter 

Defense Base Closure and Realignment Commission 
1625 K Street, N.W., Suite 400 
Washington, D.C. 20006-1604 

Dear Mr. Courter: 


In my testimony to the Commission on May 10, 1991 I discussed 

which I believe seriously hamper our ability to 
nrnd property at closing installations to economically 

productive civilian use. These impediments concern our ability to 
clean up contaminated sites in a timely manner. This letter is in 
response to your invitation to more fully describe these 
impediments and suggest ways in which they could be overcome. 

five impediments which prevent timely 
legislative chingis impediments will require 


Impediment : 


Proposal : 


Listing of closing installations (either in their 
entirety or by individual site) on the National 
Priorities List (NPL) under Section 120(d) of the 
Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA) slows the process. Such 
listing requires strict adherence to the overly 
complex and time-consuming procedural provisions of 
the National Contingency Plan (NCP) . For example, 
the Air Force must enter into Federal Facility 
Agreements (FFA) with the O.S. Environmental 
Protection Agency (EPA) . The schedules dictated by 
these agreements are inordinately time consuming and 
cumbersome and restrict the flexibility delegated to 
the Air Force by the President under the authorities 
in CERCLA to clean up hazardous waste sites. 


Exempt closing Air Force bases from listing on the 
NPL and the strict adherence to the NCP. in lieu of 
FFAs, the Air Force would enter into less cumbersome, 
yet equally responsible agreements with appropriate 
state environmental regulatory offices, the local 
community redevelopment entity created by the state, 
and/or the local municipal government with authority 
to acquire base property. 



Impediment : 


Proposal: 


Impediment : 


Proposal: 


pe state and community would be equal partners in 
deciding how and when sites will be cleaned up. Each 
has a vested interest in assuring all remedial 
actions are protective of human health and the 
environment; each has a vested interest in 
expeditiously completing cleanups to facilitate 
redevelopment of properties for productive civilian 
uses . 


Redundancy in two cleanup processes and oversight by 
separate offices within the Environmental Protection 
Agency complicates cleanups governed by 1) the 
corrective action process required by specific 
sections of the Resource Conservation Recovery Act 
(RCRA) , and 2) the remedial action process required 
under CERCLA, 


pe framework of the NCP would be used to accomplish 
both CERCLA and RCRA cleanups. However, the NCP 
process would be modified, as agreed to by the 
parties involved, to meet the unique conditions of 
accelerated cleanup at closing installations. All 
sites on the installation would need to be included 
in this cleanup strategy, including those typically 
considered by EPA under RCRA. 


A restrictive interpretation of CERCLA Section 
120(h) would effectively prohibit transfer of 
properties until all remedial actions at a site, 
including those to remediate ground water 
contamination, are completed. 


Modify CERCLA section 120(h). Along with amendments 
such as the one proposed by Congressman Richard Ray 
to change CERCLA section 120(h), our proposal would 
place responsibility and accountability with those 
governmental and community entities which have the 
greatest vested interest in cleanup of sites and 
redevelopment of properties at closing 
installations. While Congressman Ray's proposal 
would allow parceling of properties, transfer of 
clean parcels immediately, and transfer of 
contaminated parcels once remedial actions were 
underway, we would propose to permit transfer of 
title to properties being cleaned up at any time 
during the process. The Air Force, state, and 
community decision-makers would jointly assess the 
risk of each of its actions consistent with 
protecting human health and the environment. 



Impediment : 


Proposal: 


Impediment : 


Furthermore, commitments by the Air u 

liability until sites are cleaLd 

state and federal standards would eLure^follow^®^® 
through. Any transfer documents would require 
guarantees of access for completion of an^ 
long-term remedial operations, b^t our propLar^^ 
pro?ectfoL”^ providing the necessary 

National Environmental 

awkward ' ^ requirements are unnecessarily 

NElA”®"Hodev^l^^ Process would not be subject to 
MEPA. However, the process would provide the 

opportunity for visibility and participation by state 

and local officials, as well as the public, in^the ^ 
overall decision process. Decisions on cleanup of 
based on land uses determined in the 

unlerNEPrprocedurIs?r'Thaf if tf 'clf 

would consider the planned reuse' in detLmininf 
methods and standards for cleanup. ^ 

The Defense Base Closure and Realignment Act of 1990 
declared the Base Closure Account for the Round I 
closures as the exclusive funding source for 

Reliance on this account 

could limit flexibility in accelerating the cleanun 
due to lack of funds in a single year. (Thus far 
Congrep has not limited the use of the Round II 
account in this fashion.) ^ 

Enviro^ental Restoration Account (DERA) 
exclusively as the fund source tor 
of Deputy Assistant Secretary 

of Defense for Environment has testified before 

that closure bases will 

receive priority funding. The inherent flexibility 
mfet would permit expeditious cleanups to 

unforeseen conditions which 
might otherwise delay property transfers. 

communities, ^and'^Congrl^ "^T^s^oal^^to cllan^up^our^^^ 

economicluj productivf cLiUa^ transitioned to 

with the affected sfLffd^rfhf^ a site specific basis 

health, environment and economic wlu-bli^? interests of 


Proposal: 



Thank you for the opportunity to . 

testimony. We are available to provide lurth^r^^? earlier 
all of our proposals. detail on any or 


Sincerely, 





^ ^ . D. VEST 

eputy Assistant Secretary of the Ai 
(Environment, Safety and Occupational 


r Force 
Health) 


ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON. D C. 2090t-t000 



ricooucTiOM » 
COCISTICS 


June 4, 1991 


MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

DIRECTOR, PROGRAMS AND BUDGET, OFFICE OF THE 
DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

SUBJECT: Designated Federal Officer for the Environmental 

Response Task Force 


Pursuant to the Section 10(e) of the Federal Advisory 
Committee Act, I am naming Mr. Thomas E. Baca as the Designated 
Federal Officer responsible for attending each meeting of the 
Environmental Response Task Force established by charter dated 17 
April 1991. I am also naming Mr. Kevin Doxey as the Alternate 
Designated Federal Officer. 

One of the designated officers must attend each meeting of 
the Task Force and is authorized to adjourn any meeting if he 
determines such an adjournment is in the public interest. The 
Task Force may not hold meetings except with the advance approval 
of and with an agenda approved by one of these officers. 


bx'ruJi^ 

Colin McMillan 


cc: Director, A&M 



THE DEPUTY SECRETARY OP DEFENSE 




WASHINOTON. D.C. MMI 

1 0 APR 1991 


MEMORANDUM FOR UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

SUBJECT: Designation of Environmental Response Task Force 

Chairman 


^ hereby designate Mr. Thomas E. Baca, Deputy Assistant Secretary 
of Defense (Environment), as Chairman of the Environmental Response 
Task Force established by the National Defense Authorization Act for 
FY 1991 (P.L. 101“510, Section 2923) • The purpose of the Task Force 
is to study and provide a report to the Secretary of Defense by 
October 5, 1991, concerning recommendations related to the 

response actions at military installations or portions 
of military installations that are closed, or are scheduled to be 
closed, pursuant to Title II of the Defense Authorization Amendments 
and Base Closure and Realignment Act (P.L. 100-526). 

— cj^Quu-v^ 

Donald J. Atwood 


U.S. Department of Justice 
Environment and Natural Resources Division 


OfTtce of U* Assistant Anomcy General Wishinffinn . DC. 20530 

July 5, 1991 

Thomas E. Baca 

Deputy Assistant Secretary of Defense (Environment) 

The Pentagon 

Washington, D.C. 20301-8000 
Dear Mr . Baca : 

I am pleased to designate Anne Shields, Chief, Policy, 
Legislation and Special Litigation Section, to serve on the 
Defense Environmental Response Task Force. She can be reached at 
(202) 514-2586. 



Richard B. Stewart 
Assistant Attorney General 



Administrator 

General Services Administration 

SEKEIaIS 8f ®EKSE 
91 HAY 13 AHIO: 13 


May 6, 1991 


The Honorable Donald J. Atwood 
Deputy Secretary of Defense 
Washington, DC 20301 

Dear Mr. Atwood: 

Thank you for your letter of April 10, 1991, requesting a 
designee to represent the General Services Administration on 
the Defense Environmental Task Force established by section 2923 
of the National Defense Authorization Act for Fiscal Year 1991 
(Public Law 101-510). 

I have asked Mr. Earl E. Jones, Commissioner, Federal Property 
Resources Service, to serve as my designee on the task force. 

Mr. Jones may be reached by telephone at (202) 501-0210. 

We appreciate receiving copies of the law and the task force 
charter. You may be assured of our full cooperation. 


Sincerely, 



AscycflnQ Pioonm 



Prtnti d on flmcycted Pwpm 


36065 




THEADUMOnUTOR 

Honorable Donald J. Atwood 
Deputy Secretary of Defense 
Department of Defense 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Atwood: 

I would like to thank you for the opportunity to be a member 
of the Task Force established by the National Defense 
Authorization Act for FY 1991. The issue of base closure and 
environmental cleanup presents some unique issues that will pose 
a challenge to our agencies. The Task Force, with its broad 
based membership of Federal, State and environmental 
representatives, is most appropriate to suggest solutions to this 
challenge. 

Because the issues to be addressed by the Task Force involve 
Federal facilities cleanup and compliance, as well as the 
National Environmental Policy Act (NEPA) , I would like to 
designate Mr. Christian Holmes, Deputy Assistant Administrator 
for Federal Facilities as EPA's representative. His alternate 
will be Mr. Richard Sanderson, Director, Office of Federal 
Activities. Mr. Holmes is the senior EPA official solely 
responsible for the oversight and enforcement of environmental 
protection activities at federal facilities; he is very 
knowledgeable of the issues concerning base closure and is 
familiar with your agency's environmental program, including the 
Installation Restoration Program. Mr. Holmes and Mr. Baca have 
an excellent working relationship which will further enhance the 
Task Force. As the alternate, Mr. Sanderson's experience 
concerning Federal facilities is quite extensive and includes 
coordinating EPA's efforts on NEPA and base closure. 

Once again, thank you for the opportunity to work with your 
agency on such an important initiative. 



F- Henry Habicht II 
Deputy Administrator 


40842 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY OFFICE OF TKE 

WASHINGTON. D.C. 20460 SECRETARY OF OEFEJISE 

9IJUL II PM 2:33 

JUN 2 7 1991 


Fri^td m RtcycUd Paper 




UNfTEO STATES EKVlROK«NT/U. PflOT^^ 
WASHMOTON, D.C. 20460 


JUN i 9 1991 


OmCE (y ENFOfCCKEHT 


Lieutenant Colonel Hayden Bryan 
The Pentagon 

Washington, D.C. 20301-8000 


Dear Sir: 

This is notification that Christian Holaes is the 
designee for attending the Baca's Task Force Meeting 
today, Wednesday June 19, 1991. 



^rmudm/UcyeUdFsptr 




UNITEO STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

JUL I 6 1991 


OFFCE OF ENFORCEMENT 


Mr. Thomas E. Baca 

Deputy Assistant Secretary of Defense (Environment) 

Room 3D833, the Pentagon 
Washington, D.C. 20310-8000 

Dear Tom: 

Because of the upcoming meeting with the Western Governors 
Association on July 22, I am unable to attend the Task Force 
meeting scheduled for this week. My alternate, Gordon Davidson, 
Director, Office of Federal Facilities Enforcement, will be 
attending. Mr. Davidson will be representing the Agency and can 
vote on all matters, as required. 

I look forward to the next meeting and am very interested in 
the recommendations being considered by the Task Force. 


Deputy Assistant Administrator 
for Federal Facilities 


Since: 



Christian R. Ho 


PriMsd an RteycUd Paper 



DEPARTMENT OF THE ARMY 

OFFICE OF THE ASSISTANT SECRETARY 
WASHINOTON, DC 203KV0103 


REPLY TO 
ATTEKTION OF 


20 May 1991 



MEMORANDUM FOR THE DEPUTY ASSISTANT SECRETARY OF DEFENS 
(ENVIRONMENT) 



SUBJECT: COE Designee for Defense Environmental Response Task 

Force — INFORMATION MEMORANDUM 


In a memorandum to Secretary Stone dated April 10, 1991, 
Mr. Atwood re<^ested that you be advised of the Chief of 
Engineers designee to the Defense Environmental Response 
Task Force. 


LTG Hatch has selected MG Offringa, the Assistant Chief 
of Engineers, as his representative to this task force. 




Susan Livingstone 
Assistant Secretary of the Army 
(Installations, Logistics & Environment) 



N/nONAL ^ 
GOVERNORS 
ASSdWION 


tooth CtrdMt 
Oevtrnot tf Wohluftoa 
ChilrfMi 

John A#htreh 
Covimw of MImouH 
Vk# DuJrwoi 


lUytaontl C- khoppooh 
tsocutlvo Dirociof 

Mott of tho S»tn 
444 North OpltOl StfMI 
Wuhinfieo. D C M00MJ?3 
TUtphOftt (JO)) *14.1300 


Nty 17, 1991 


Tha Konortbls P«t« WiXaeA 
oovamor of California 
ttata Capitol 
Baertoanto, CX IB814 

Saar Patai 

z aa plaaaad to invito you to appoint a rapraaantativo to an onviron- 
ttantal vaaponaa taalc foroa oraatad by PL 101-110 (ttia FY 1991 Dafanaa 
Author iaation Aet) to atfviaa tha Saeratary of Oafaaaa raoarding anviren- 
aantal mattara at eloaing military baaaa. Z undar stand you will appoint 
nr. Jamas Streek, your Saeratary for tnvironmantal Protect ion# to this 
position* 

Aa you knew, tha purpoaa of tha task fores is to advise tha Saeratary 
regarding ways to improve interagency eoordinatien of anvironnantal 
raaponsa aet ions at military installations being elosad under tha Base 
Cloiura and Aaalignmant Aet, and ways to eonsolidata and straamlina tha 
praetioaa and polieiaa of relevant federal and state agoneiaa so that 
environmental aet ions may be earriad out moro expeditiously • X am sura 
you agree with me that this matter is of high importance for all tha 
states eonearnad* 

Z am by way of a copy of this latter informing tha Department of Oaf ansa 
of this appointment. Xf you would like any additional infortaation, 
please don*t hesitate to contact mo or Nr. Thomas Baca# Deputy Assistant 
Saeratary of Defense for invironmant. 


Sinearaly, 



OBvarnor Booth Gardner 


eei Mr. Thomas Baca 


STATE OF CALIFORNIA 


JAMES M. STMOCK 

S»ermrr tor Inwonmetutf Frotrahn 
iS5 Capnol MtH, F.O. »o« tfIS 
S*enrMftto, CA f$ri3 
(tlOMS-IM 


July 15, 1991 


PETE WILSON. Cermnof 



Hr. Thomas E. Baca 

Deputy Assistant Secretary of Defense (Environment) 

Washington, D.c. 20301-8000 

Dear Mr. Baca: 

Regrettably, l an unable to attend personally the July 
meeting of the Defense Environmental Response Task Force. 

Pursuant to Rule 6 of the Procediiral Rules of the Defense 
Environmental Response Tas)L Force, I hereby designate Mr, Brian 
A. Runkel of the California office of Environmental Protection as 
my designated Alternate to represent the National Governor's 
Association at the Defense Environmental Response Task Force's 
next meeting in Washington, D.c, on July 17-18, 1991. Mr. Runkel 
has full authority to vote and otherwise act on my behalf at this 
meeting. 


Should you have any questions, please contact me at (916) 
445-3846. ' ' 



Secretary for 
Environmental Protection 


cc: Ben Haddad 

Mary McDonald 
Tom Curtis, KGA 


O 


National Association of attorneys General 
Hall of the States 
444 North Captidl Street 
Washington. DC. 20001 

CwusTtNET. Miluken (202) 628-0435 

Exeaaive Director TELECOPIER (202) 347-4882 

General Counsel 

April 30, 1991 


Mr. Thomas E. Baca 

Deputy Assistant Secretary for Environment 
Office of the Assistant Secretary for Production and Lx)gistics 
Department of Defense 
The Pentagon 
Room 3D833 

Wasliington, D.C. 20301-8000 
Dear Mr. Baca: 

This letter is in response to Deputy Secretary Atwood’s request for NAAG to name a 
designee to a task force to study and report on environmental response actions at military 
institutions that are closed or may be closed. 

Attorney General Mary Sue Terry, NAAG’s President, has designated Attorney General 
Dan Morales of Texas to be the NAAG representative. General Morales will be represented at 
the working meetings by Sam Goodhope, Special Assistant Attorney General (environment). 
Mr. Goodhope’ s address and phone number are as follows: 

Mr. Sam Goodhope 

Office of the Attorney General 

P.O. Box 12548 

Capitol Station 

Austin, Texas 78711-2548 

(512) 475-4679, Switchboard - (512) 463-2191. 

Please direct your communications directly to Mr. Goodhope with a copy to NAAG, 
Attention: Ann Hurley, Senior Environment Counsel, 444 North Capitol Street, Suite 403, 
Washington, D.C., 20001. 

Sincerely, 

dJLi’ML- 

Christine T. Milliken 

cc: Attorney General Mary Sue Terry, President 

Attorney General Ken Eikenberry, President-elect 
Attorney General Dan Morales, Texas 
Sam Goodhope, Texas 

Ann Hurley, NAAG Senior Environment Counsel 


President 

Mary Sue Terry 

Attorney General of Virginia 

President-Elect 
Ken Eikenberry 
Attorney General of 
mishington 

Vice President 
Jeffrey L. Amestoy 
Attorney General of Wrmont 

Immediate Past President 

Tom Miller 

Attorney Genera! cflouv 



H6214 


CONGRESSIONAL RECORD ^ HOUSE 


Junt ST, 1991 


Th» mtfuff a]io UAtfuaetd that, 
puxtuant to PabUo Law M-114, m 
ittfDdad br PubUoUwa M-SI, M-lfl, 
and lOMTl, the Chair announoea, ea 
behall of the RepabUoaa leader, hli 
apswlntmtat of Rod XHArmeat, of yl^ 
and ¥ar 7 McAulllft, of Vlnlnla, 
•I meBiben of the Oongmeloaal 
Award Board. 

The meuaee aleo aaaounoed that, 
sumiaat to RubUo Xaw 86-MO, the 
Chair, on behalf of the Vloe Freeldenl, 
appotate Mr. Ana a e. to the Adrleory 
Oonunlwlcn oa XnceriOTamBieBtal R^ 
tatlooe. vloe. Mr. Lprar, reUgadl 

DMKiyATIOIf 07 80R, B T XH I 
B. BOnR TO ACT AA BFSAX* 
HR 7R0 TBM70RX TO 8lON 
aifIlOLU33 BXtlB AMD JODfT 
RSSOLTmOMS T8ROUOB mt 
Atm 

The SPCAXXR pro temper# laid 
before the Booee the fonoihaf ees^ 
munleatlen from the Apeahen 


raroe.DC. 
Atom ill 


jf. iiu. 

I hertbr emviite the Bunormbte anonr 
B Bom to lot u ffpeeker no taeapere to 
Ben eareUed Ufif lad femt nenatleai 
thieueh Jtdr I, IHl. 

TaonaftTBief. 
dpeeb eft Bom a^aaer ^ftih m 
nte ■PBASXR pro te^ore. Wltl^ 
eat ebfeetlea, the deeumatloa la 


There 


woe not oMeeOoa. 


APPOOmOMT 07 MBMBBRi TO 
TBS ADV iaORT OOMMlMfON 
OK ZMTBR00VXRMMI3f7AL W 
LATXOKf 

The APlAiaBR pro tempore. Oa 
behalf of the Speaker, puriBaikt to the 
proTliloDe of eeetloa tia) of Publlo 
Iav M-UO, the Chair anaouaoee the 
•pealur'e apppelatment of the follow- 
mt Monbere of the Houaa to the Advt- 


tal Relatloaa: Mr. Wnee of Kew Toik 
and Ur. Txoatu of W^omlat. 


APPOXirrMSKT TO A TAAX 
70RCB TO MAU 7X29D»OS 
AMD RBCOMMBNDATXOMS TOR 
BMVXROMMBK7AL BX8TORA- 
TION A T MlIXTART BA 
BOBBDULBD TOR OlDBURB 
The STBAXSR 'pro tcamore. Oa 
behalf of the Speaker, panniaat to the 
provlMoae of eeotlea tSIKaxt) of 
11^ Uw lOl-flO. the Ohah an* 
n o anew the Weaker# of 

Mr. Dob Orar of Ton Veehlaitoa. 
MD. to the tatt f one to make llBdlBii 
mimi leeQBtmMidatioai for eavlronamto 
tal reetorattoa at military bam rfhed- 
Vlad for eloeure. • , * 


BLfeOnOM OT .JflBM BBRS TO 
CigT ADf STAMDDfO COMMIT* 
TIM 

Ui, BOTBR. in. Spcakar, by dlreo> 
tlott of the Demoanttt.eattottib I offer* 
a prtvfltfed raeolatioB (B. Rea. IM) 


aad aek for tte Immediate oonllde^ 


the deik read the neolutloa, ai fol- 
lOWK^ 

S iio h ei That the f eUewtne aamed Item* 
beri to. m ttoj are bento, elected te the 
mOeirtBertumto eonAdtten 
el Itepreiehtatlrei: 

Oem&tttee oa labor: •**>... 

W. Oirer. miMebueette to nab mnoolai 
Id. ftoeniv. XBAiaa. 

OoBBlUee oa SeleBoe. totot. lad Tooh* 
aelofr sum L Duel. Nov tocb Aoha w. 


Sabah ooaunuted the death leoteneei 
of to pereone eoavloted of ooUaborat* 
tee with XraQ. 

X oommead the Crewa Prteee for 
thli bold moTo whSoh* I am lure, la aot 
popular la all olrolee te Kuwait. 
HavlBf poreonally trlilted Kuwait and 
•Ota tho horron of iraal brutality, X 
oaa uadamtaad th# Kuwait! poople'i 
deataad for ultimate juetloo to thoie 
who helped Iraa end oaueed ao much 
pate aad auffertef. iva hard to forgive 
and ihow leniency under theet olrcum- 


Ihe relation wu agreed to. 

A Btottoa to rtooBAder wae laid on 
thetoblo. 


mOTOBSD TAX CRSDIT TOR 
OmORSK RAISES WXDOBTr 


(Mr. RZCHARD80M lekod aad wee 

g vta penalaloD te addreai the Bourn 
V 1 mtaote and to rtvlae aad extend 
hliroMika.) 

Mr. RIOSAROSOK. Mr. toeaker. 
doei the country know that 1 out of I 
ohfldrea grow i» la povortyf Doet the 
oouatry know (hat 1 eat of 4 ohlidrea 

C r up with osily oae parentt Doei 
country kzww that to percent of 
our high echoOl itudonti drop out or 
that 1 out of S aiipanlQi do aot make 
ttoBtof hlgbedhoolt 
Mr. Speaker, reeeatly the Matlona! 
OoaaatetfoB oa ChUdreo ddltvered a 
very uatoul report, the eenterpieoe 
bemg a IIAOO tax oredit f or every 
young ohOd. A lot of importaat Inuei 
w ei e railed. 

Should Angle pareata. If the abMat 
toouee did Dot pay hli or her ehOd 
Mppert, pet Oevemmoat payr Should 
there be any oondlUoa for thie tax 
credit, or abould the Oovemmeat gtve 
iti on a aoetrtegMttaohed 


t am mwouragod by thli fudlolal 
aotlOB and the endteg of 4 moatha of 
marttol law to Kuwait. Coupled with 
toe anpounoement of eieotioae next 
year, X hope this marki the togteoing 
of a now phaee of real poUtloal and 
legal refeimi te Buwalt While over 
too CMOI have beea dlimHwfT or re* 
fuXted la aoQulteali, X hope the remain- 
teg IM oaeet now traaiferred to the 
regular eouit lyetem will be tried with 
fiuneei and reepeot for due proeeee 
and the righto of the aeeuied. 


paymeati 

baatof 


Should pareote be given the tooloe 
of what publlo eebm thler child at* 
teadif Should eamioyen be forced to 
gtve worken lob-proteotod leave for 
ohOdblrth, aoeptlaDi, end family 
emeneneteet Should more empheeti 
be pin on helptee famlllee itay t^th* 
er and Icm on foitor oaiet 
Should children be guaranteed uni* 
venal health eormagef Should em* 
be roqulrod to extend haaito 
Iniufanw to both ehUdm and pier 
nant womm who are reouired to eon- 
tribute to Ooverament tewraaoe pro* 
gratud 

A lotof baportont lMuea are railed 
by thB report. Mr. Speakor. Let ui 
fboua mere on the futura Let ug lOeai 
on domeitle programe, oa childrtn. 


XeWArr SOTXTKS SSMTXIIOBS 
<Mr. LAOOMARSXMO liked and 
«y gtvtt pcrmlnloa to addreai the 
Bourn for f aUaute aad to revtoe and 
otondbiiremarka) 

Mr. LAOOMARSXMO. Mr. Speaker, 
yeetoday on the final day of aaarttol 
law Id Buwaltrthe Qrewa Prteee and 
Prime Mteletor Said Abdullah AL 


IKTRODUCTTIOK 07 LEOXfiLA- 
TXOM TO TROVXDI TOR AD* 
JUBIMSKT 07 COLAS TOR TOP 
OOVXRMMENT OmOlALS 
(Ma. LOKQ liked and waa given pe^ 
mtorioa to addrm the Boum for l 
Dfiaute and to revtoe and extend her 
reamrka.) 

Ma LORO. Mr. itoeaker. under our* 
rent law, toe PreiideDt hu the au* 
toortty to rettuoe. oanod, or poitpone. 
OOXJtb lor Otneral Schedule employ: 
am during tlmai of war or eevtre eco- 
bobUo erieU, but there to ao rimllar 
aaeohantom to reduoe, oenMl er poet- 
pone COLA*i for Member! of Oon-‘ 
grma Tbderal judgee and Juatloea or 
other top Oovamaiefit eltlctato under 
them eame dire ototumitoaoea 
nua la an unfair altua*^to**- 1 
am plaaaed that today a number of 
Memben aad I are tetrodaotei legiali* 
tiea to addren thto toaue, to remedy 
what we beUafve to an IneQulty among 
thorn of ua who work for the taxpay* 
on of tola Matlon. 

Our blU would Amply provtda that 
the rate of COLA*a for Memben, 
judgoe, and other top Oovemment of * 
fHTiala would never exceed that tor, 
Oeoerel Sehedole employeea 
Mr. Speaker, the puvpem of thto left 
tolattan to Ampto^ treat the COLA'a 
of Memben of Oongreaa, Tideral 
iudgie and Juatloea and other, ;top. 
Oovenunent offloiala the game to the 
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Hr. Thomas Baca BY HAND 

Deputy Assistant Secretary 
of Defense [Environment] 

400 Army Navy Drive 
Room 206 

Arlington, Virginia 22202-2884 
Dear Mr . Baca : 

The following comments are provided by HWAC in response to 
the meetings held earlier this month by the Defense Environmental 
Response Task Force to consider issues involving the coordination 
of environmental response actions at military installations. 

HWAC is an association of over 120 engineering and science 
firms practicing in hazardous waste management. HWAC's members 
comprise 80% of the hazardous waste revenues reflected in the 
Engineering News Record's summary of the top 500 engineering 
firms. Our members investigate, as well as develop and 
implement, remedies to clean up the environmental damage created 
by others. HWAC members are not generators of waste, including 
waste at DOD facilities, but are firms with the technical 
capabilities to assist DOD in cleanup. HWAC operates under the 
umbrella of the 5000 member American Consulting Engineers 
Council . 

HWAC is concerned that DOD's efforts to close unneeded 
facilities will be jeopardized by failure to come to grips with 
the serious nature of potential liabilities for cleanup 
contractors. We believe that without resolution of the liability 
issues, DOD will be unable to attract the quality of engineering 
expertise that is required to address effectively the wide range 
of environmental issues at these facilities. The appropriate 
allocation of risk between DOD and the private firms performing 
environmental restoration activities is, in our view, critical to 
the success of DOD's base closure efforts. 

As you are aware, last year. Congress expressly recognized 
the vital role that experienced environmental restoration firms 
play in the cleanup of DOD facilities and that these firms are 
being negatively affected by unquantif iable, uninsurable, long- 
term liabilities associated with hazardous waste cleanup. 

Congress directed DOD to study the liability issues and report 
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back by March 31, 1991 with findings and recommendations. Many 
HWAC members participated actively in the forum underlying the 
DOD study, which was conducted in January by the Society of 
American Military Engineers (SAME) , and we believe the report of 
those proceedings went a long way to accurately characterize the 
problems facing engineering firms undertaking environmental 
restoration work at DOD facilities. We were obviously 
disappointed that DOD did not complete its report and include 
firm recommendations for addressing the liability issues in time 
to allow Congress to address the recommendations in this year's 
Authorization Bill. We continue to believe that the Department's 
best interest, and the best interest of the communities where 
these facilities are located, lies in prompt and fair allocation 
of liabilities between the DOD as the owner of the facilities, 
and the restoration contractors. We have and will continue to 
work with the DOD staff to reach a solution for these concerns. 

Risk Sharing Using Current Authorities 

Until Congress can address the specific issues involved with 
DOD contracts, we hope that DOD will move expeditiously to 
address risk sharing through existing authorities. Specifically, 
we believe DOD should seriously consider the use of Public Law 
85-804 indemnification in appropriate cases and provide direction 
concerning use of P.L. 85-804 to its contracting agencies. 
Currently, when contractors identify risks that should merit 
P.L. 85-804 protection, they are routinely informed by DOD 
contracting officers that statutory indemnification will not be 
considered, regardless of the site or the issues involved. DOD's 
contracting agencies have simply not been advised that use of 
P.L. 85-804 is a viable option. Further, DOD should consider use 
of the limited indemnification provided by FAR 52.228-7 
("Insurance — Liability to Third Persons") in appropriate cases. 
Again, DOD contracting officers routinely advise that this clause 
is not available. Finally, for NPL sites, DOD needs to establish 
a process for implementing CERCLA section 119 indemnity. There 
appears to be very little recognition in the Department that this 
provision exists and is available for certain DOD environmental 
restoration contracts. 
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The Federal Register meeting notice indicated that the Task 
Force would be examining consolidation and streamlining of 
current practices with respect to environmental response actions, 
including changes to existing laws, regulations and 
administrative policies. While we clearly recognize that the 
process could be improved and expedited, HWAC is concerned that 
DOD not shorten the study and investigation phase to the point 
where substantial questions are raised about the effectiveness of 
waste characterization and the viability of the remedial design. 

A premature cutoff of the study and investigation phase; (1) 
affects the accuracy of the risk assessment and, therefore, 
impacts the quality of the risk information provided to the 
public; and (2) could result in locating differing site 
conditions during the cleanup that will likely produce delays, as 
well as additional costs and increased potential for litigation. 

Contracting Strategies 

The presentations made to the Task Force identify 
contracting strategies as an area where DOD could make 
improvements. We agree. DOD contracting activities would benefit 
from a better understanding of the various forms of contracts 
that are appropriate for environmental restoration activities. 

We have found that several DOD contracting organizations are not 
sufficiently familiar with cost type contracts and use fixed- 
price contracts inappropriately without consideration of the 
complexity or the unknown factors in the work. For example, cost 
reimbursement type contracts are much more appropriate for 
remedial investigation and design work. We have also found that 
many DOD contracting offices are unfamiliar with the Brooks Bill 
procedures for selection of Architect/ Engineering firms. Brooks 
Bill procedures are designed to assure the qualifications of the 
contractor are the primary factor in selection. 

With respect to turn-key contracts, we believe that while 
they may be usable in some limited circumstances, they will not 
be appropriate or produce the best results in all cases. DOD 
should be wary of the surface appeal of solving all of its 
problems at facility by simply dumping the entire site on a 
private contractor. Turn-key contracts: (1) do not provide DOD 

with the flexibility to tailor the contracting method to the 
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specific project; (2) largely abdicate Departmental control and 
decision-making authority over critical site decisions; (3) may 
preclude the use of innovative and alternative technologies, 
depending on the expertise and makeup of the design/build team; 
(4) may limit competition to the largest contractors and preclude 
competition from small firm with significant hazardous waste 
expertise; and (5) are not likely to be suitable for large 
complex hazardous waste sites. 

Conclusion 


Resolution of liability issues facing environmental 
restoration contractors is, in our view, critical to DOD's 
efforts to ensure that the closed bases are cleaned up before 
they are transferred to private parties or to state and local 
entities. We cannot assure the nation that the best possible 
scientists and engineers will be available for this urgent task 
unless we resolve the liability and risk sharing issues that have 
been raised. 

HWAC looks forward to working with you in the near future to 
resolve the liability concerns set forth above, as well as to 
discuss expedited cleanup issues and potential contracting 
mechanisms. You should be aware that in addition to HWAC's 
Federal Action Committee, whose members you have met, HWAC's 
Technical Practices and Business Practices Committees include 
members with specialized expertise in the areas of cleanup 
technology implementation, insurance, and contracting. 

Please fell free to contact Jim Janis at (703) 934-3175 to 
set up a meeting or if you have questions. 

Sincerely, 

Michael K. Yates 

President 


cc: Mr. Kevin Doxey 

Laurent R. Hourcle, Esq. 
Mr . Matthew Prastein 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IV 

345 COURTLAND STREET. N.E. 

ATLANTA, GEORGIA 30365 

4WD-RCRAFFB 

Mr. Thomas E. Baca 
Deputy Assistant Secretary 
Office of Deputy Assistant Secretary 
for Defense (Environment) 

400 Army-Navy Drive 
Suite 206 

Arlington, Virginia 22202 

Re: Defense Environmental Response Task Force 

Defense Base Closure and Realignment Act, P.L. 101-510 
EPA/Region IV Comments for the Record 

Dear Mr. Baca: 

1 am very pleased at the progress of the Defense Environmental 
Response Task Force in their efforts to improve interagency 
coordination, and stre£unline Federal/State practices, policies, 
and administrative procedures at closing military 
installations . You have an aggressive agenda that we in Region 
IV join our Headquarters office in wholly supporting. 

As you know. Region IV has a large responsibility with respect 
to overseeing environmental restoration ongoing and planned at 
military installations in the Southeast. I share your charge 
in doing all that we can as a regulatory agency to determine 
ways to achieve rapid, high quality remediation of sites at 
both active and closing bases. I am confident that the efforts 
of the Task Force will have a positive effect on accelerating 
environmental restoration . 








I would like to take this opportunity to provide Regional 
comments and recommendations on some of the issues under 
examination by the Task Force. Your consideration of these 
comments and recommendations is appreciated. 


Sincerely yours, 

Greer C. Tidwell 
Regional Administrator 


Enclosure 


cc: Col. Lawrence Hoercle, OAGC, Department of Defense 

Mr. Christian Holmes, EPA, Headquarters 



DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 
EPA/REGION IV COMMENTS AND RECOMMENDATIONS 

DELEGATION OF RESPONSIBILITY 

Comments on this issue being examined by the Task Force relate 
specifically to making better use of the State Memorandum of 
Agreements (SMOAs) . The Department of Defense, in negotiating 
SMOAs should give consideration to the future date in time when the 
state would have capacity and expertise to provide timely 
regulatory oversight of Defense environmental restoration. The 
SMOAs provide a funding mechanism to ensure adequate resource 
for state administrative and technical oversight. Experience 
observed by EPA, Region IV with respect to the current SMOAs 
indicates that interagency coordination could be expedited. The 
following comments reinforce the Task Force's emphasis on 
regulatory assurance that their agencies are providing sufficient 
staff for their oversight role. 

Recommendation 

- Propose action to require states to enter into a State Memor- 
andum of Agreement to formalize their oversight role particularly 
with respect to non-National Priority List sites. 

- Propose conditions of the SMOAs to include a timeline whereby 
the state would have fundable full-time positions or the equivalent 
resource, and adequate technical expertise to provide technical 
review and oversight on environmental restoration. 

- Propose regulatory review timelines for primary document 
reviews analagous to the approach taken in the Interagency 
Agreements, This is extremely important at closing bases that are 
not on the National Priorities List and do not have a separate 
agreement that addresses response times. 

CONTRACTS FOR EXECUTING CLEANUPS 

The execution of contracts in environmental restoration is a key 
element in expeditious remedial investigations and remedial 
actions. This cannot be over-emphasized. It is without question 
that contracting mechanisms and time for execution can be the 
largest impediment to the environmental restoration program. 
Experience has shown us that remedial investigations negotiated on 
fixed price contracts were greatly protracted if revisions were 
needed to the scope of work. The dedicated procurement authority at 
each DoD center and the recognition of the need for a combination 
of contract types for environmental restoration activities as 
discussed in the Task Force on July 17-18, 1991 is a necessary 

improvement in the execution of contracts. 



Recommendation 


- Propose action that embraces a matrix of contracts and 
dedicated procurement. 

RCRA/CERCLA - Regionally, we have integrated the technical reviews 
conducted under these two statutes. This is conserving an immense 
amount of resource and keeping redundacy to a minimum. In our 
opinion the administrative processes of both statutes still apply; 
the permit and appeal process under RCRA, and the administrative 
process and record under CERCLA must be retained. Until the 
Hazardous and Solid Waste Amendments were enacted in 1984, RCRA was 
not a cleanup program for non-regulated units. The magnitude of the 
original RCRA program, staff turnover, and state funding problems 
are causing the states to lag behind in authorization of the 
Hazardous and Solid Waste Amendments, These factors weigh heavily 
on a CERCLA lead for cleanup. 

Recommendation 

- Propose a recommendation that the statutory overlap be 
eliminated in the reauthorization of either statute. 

- Propose an evaluation of Subpart K of National Contingency 
Plan as the appropriate interim vehicle to effect a change in the 
redundancy. Region IV believes that this may be a regulatory means 
of eliminating the redundancy of the statutes in the near term. 

NEFA/CERCLA - Region IV highly endorses the Task Force's 
recommendation to examine where NEPA and CERCLA can and should be 
coordinated. 

Recommenda t ion 


- Propose support for the close coordination of NEPA/ CERCLA 
requirements where appropriate. 

NATIONAL PRIORITIES LISTING OF SITES 

There has been much discussion by the task force as to why military 
installations have been included the entire installation on the 
National Priorities List. Section 104(d)(4) of CERCLA authorizes 
the Federal government to treat two or more noncontiguous facili- 
ties for the purposes of listing, if such facilities are related on 
the basis of geography or their potential threat to public health, 
welfare, or the environment, e.g., two or more noncontiguous sites 
are threatening the same part of an aquifer or surface water. 
Reference the Federal Register /Vol .49. No. 185, Pg 37076, 
September 21, 1984. Region IV supports listing a military 

installation as one site if the criteria for doing so are met. 
Military installations in the Southeast have a large number of 
"sites" throughout the installa- tion affecting a common aquifer or 
surface water. New areas of contamination are continuing to be 
identified at our Federal facilities on the National Priorities List. 



Recommendation 


- Consider the utility of listing a Federal facility in its 
entirety when proposing an action on this issue. 

RESOURCE AVAILABILITY/MANPOWER STUDIES 

Region IV supports the hard look at resource needs that the Task 
Force is recommending. However, the percentages and nximbers include 
both compliance and environmental restoration. We believe that 
resource needed for environmental restoration should be evaluated 
independently. Additionally, technical requirements under RCRA and 
CERCA are complex, and require a level of expertise before they can 
be effectively applied. Implementation of environmental restoration 
often-times in the past was delayed because studies and investi- 
gations had to be repeated due to inadequate technical evaluations 
and/or oversight of those studies by the Defense Services, Region 
IV would like to see the Task Force emphasize the skills and 
training required to implement environmental restoration as well as 
evaluate resource availability. 

Recommendation 


- Propose a separate analysis of resource availability for the 
Environmental Restoration Program. 

- Propose action for assuring appropriate training and skills 
mix to execute the environmental restoration program. 
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The Honorable William K. Reilly 
Administrator 

Environmental Protection Agency 
401 M Street, S.W* 

Washington, D.C. 20460 

Dear Mr. Reilly: 

The Department of Defense is currently engaged in a process 
to close military installations pursuant to the Defense Authori- 
zation Amendments and Base Closure and Realignment Act (Public 
Law 100-526) and the Defense Base Closure and Realignment Act of 
1990 (Title XXIX of Public Law 101-5110). A significant number 
of the military bases targeted for closure by the Defense 
Department are facilities on the Superfund National Priorities 
List. 


Recently, two bills, H.R. 2179 and H.R. 2197, relating to 
the cleanup and transfer of real property at military installa- 
tions have been referred to the Committee on Energy and Commerce. 
Other Members of Congress faced with closing facilities in their 
districts have expressed concerns about the pace of cleanup in 
relation to the closure schedule and the ability to transfer or 
use of portions of the facilities for commercial activity to 
lessen the economic impacts on the surrounding communities. As 
you are aware, Section 120(h) of the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA) requires that 
all remedial action necessary to protect human health and the 
environment be taken before the date of transfer of real property 
owned by the United States where hazardous substances have been 
released, disposed of, or stored for a year or more. 

Pursuant to Rules X and XI of the Rules of the U.S. Rouse of 
Representatives, we request information in response to the 
following questions no later than Friday, July 26, 1991 to assist 
the Committee in evaluating the progress of environmental resto- 
ration at military installations and other Federal facilities 
scheduled for closure and the options for commercial utilization 
of such facilities. 
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1. Please identify each military installation scheduled for 
closure that is on the NPL. For each facility please specify the 
date of final listing on the NPL, the date a comprehensive RIFS 
was initiated, the date the RIFS will be completed for the entire 
facility, and the date, if sooner, that the nature and extent of 
all surface and groundwater contamination will be known. 

2. For each NPL facility identified in response to question 
(1) please provide a copy of any baseline risk assessment 
(including exposure and toxicity assessment) or record of 
decision that has been issued for the facility or any operable 
unit. 


3. For each facility identified in response to question 1, 
please provide a diagram showing the boundaries of the installa- 
tion, the boundaries of the NPL site, and to the extent feasible 
the areas of surface and groundwater contamination. 

4. Please identify each military installation that is 
subject to closure pursuant to Public Law 100-568 and 101-510 
which has not been evaluated pursuant to the hazard ranking 
system (HRS) and may yet be listed on the NPL. For each facility 
that falls in this category, please specify the current state of 
evaluation and indicate when an ERS evaluation and final listing 
determination will be completed. 

5. For each facility identified in response to questions 1 
and 3, please indicate the date when all remedial action neces- 
sary to protect human health and the environment will be com- 
pleted. If long-term pumping and treating of groundwater is 
contemplated as part of the remedial action, indicate when all 
remedial action except the pumping and treating phase is expected 
to be completed. 

6. For each facility identified in response to questions 1 
and 3, please identify and describe areas of the NPL facility 
which are free from surface or groundwater contamination or where 
all remedial action necessary to protect human health and the 
environment has been undertaken. Under what circumstances would 
EPA support the transfer by deed of a contaminated area of real 
property owned by the United States? 

7* Does EPA interpret Section 120 to authorize a transfer 
by deed [with the covenant required by Section 120(h)(3)(B)] of 
real property within an NPL facility prior to the time when all 
remedial action necessary to protect human health and the 
environment has been taken for the entire NPL facility? If so, 
would the transfer of such property be required to meet the 
criteria for delisting NPL facilities? 
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8* For each facility identified in response to questions 1 
and 2 , please provide a copy of the timetable and deadlines for 
expeditious completion of the remedial investigation and feasi- 
bility study which is required to be published pursuant to 
Section 120(e)(1) of CERCLA. 

9. Has EPA authorized or participated in the leasing of any 
real property at an NPL facility on a federal installation? if 
sor please describe the circumstances. Is EPA aware of the 
leasing of any other real property owned by the United States 
which is subject to Section 120(h) of CERCLA? If so« please 
describe the circumstances. 

10. For each facility identified in response to question 1, 
please describe the reasons for the configuration of the bounda- 
ries of the NPL site in relation to the areas of waste contami- 
nation and the boundaries of the entire installation. 

11. In Colorado v. U.S. Department of the Army , Civil 
Action No. 86-C-2S24 (D. Colo. )r the UnTted States Department of 
the Army asserted that the listing of a facility on the NPL 
results in exclusive jurisdiction under CERCLA for enforcement 
and remediation and effectively preempts state authority under 
the Resource Conservation and Recovery Act (RCRA) for the 
property within the NPL site. On February 24, 1989, United 
States District Court' Judge Jim R. Carrigan issued an 
interlocutory decision rejecting the federal government's 
position and held that "RCRA enforcement by the State is not 
precluded by CERCLA or in the circumstances here presented." In 
light of Judge Carrigan '& opinion, does EPA contend that state 
authority pursuant to RCRA is effectively preempted by CERCLA at 
NFL sites? Has the federal government moved for reconsideration 
of Judge Carrigan 's opinion or brought an appeal. If so, what is 
the current status of the litigation on the CERCLA-RCRA 
jurisdictional issue? Please identify any other federal 
facilities where the federal government has asserted a position 
similar to that taken in the Colorado case on the jurisdictional 
issue. 


Should you have any questions, please contact Richard A. 
Frandsen (225-‘3147) of the Committee staff or Anne Forristall 
(225-9304) of the staff of the Subcommittee on Transportation and 
Hazardous Materials. 

Thank you for your cooperation with the work of the 
Committee. 


Sincerely, 



JOHN D. DIMUELLV Chairman 
Committee on Energy and Commerce 


A1 SWlFTyjjriairL _ 
Subcommittee on^ffansportation 
and Hazardous Materials 
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cc: The Honorable Leon E. Panetta 

The Honorable Vic Fazio 
The Honorable George E. Brown r Jr. 

The Honorable Jerry Lewis 

The Honorable William H. Zeliffr Jr. 

The Honorable Glen Browder 

The Honorable Robert F. (Bob) Smith 

The Honorable Olympia J. Snowe 

The Honorable John J. Rhodes, III 

The Honorable Robert T. Matsui 

The Honorable Ben Nighthorse Campbell 

The Honorable Nancy Pelosi 

The Honorable Jack Reed 

The Honorable Thomas H. Andrews 

The Honorable Richard Ray 

The Honorable Gary Condit 

The Honorable Les Aspin 

The Honorable Lee H. Hamilton 

The Honorable Norman F. Lent 

The Honorable Don Ritter 

Mr. Thomas E. Baca, Deputy Assistant 
Secretary of Defense 
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TO: Defense Environmenta] Response Task Focce 

FROM: Lenny Siegel, Chief Researcher, National Toxics Campaign Fund’s Military Toxics 
Network 

SUBJECT: Base Qosuie Qeanup Requirements 
DAIE: August 2, 1991 

I am pleased to see that your task force is seriously looking into the issues that trouble 
virtually every American community faced widi the closure of a major military base. I am 
optimistic that parties who frequently find themselves in adversarial roles can wo^ together to 
promote simultaneously the environmental and economic health oi communities that have hosted 
Pentagon installations. 

The conununity groups and environmental activists with which we work support the 
transfer of clean cr cleaned portions of contaminated military bases, provided that 1) the obligation 
remains to clean die remainder of the facility; 2) studies of the entire tolerating unit art cooqileted; 
3) buffer zones separate areas scheduled for re-use from contaminated areas or property, including 
wells and truck routes needed for cleanup; and 4) the public, and in particular tenants and 
purchasers, be fiilly infcnmed of present and past contaminatioD at die facility. 

We recognize that most military bases have significant groundwater contamination, 
primarly with solvents and fuels. While surface contamination, other than landfills and cndnance 
ranges, can generally be remediated in the time it takes to close a base, it should take decades to 
return groundwater to an acceptable condition. Yet in most cases there is no reason why the land 
above contaminated groundwater caimot be made available for residential, commercial, or 
industrial uses. 

Nevertheless, most people who have not fully studied these problems are not familiar with 
the unique legal challenges pos^ by groundwater contamination. I telieve it is important that your 
recommend^ons and subsequent regulations specifically refer to land above contaminated 
groundw^^ when discussing die re-use of property during cleanup. 

Furthermore, though I recognize that the restoration of ordnance ranges raises difficult 
technical, fiscal, and environmental problems, I am opposed to any policy which suggests that 
ncMie these fatties will be cleaned up. Unfortunately, both unexploded and exploded ordnance 
pose serious toxic hazards. Based upon today’s technology, I think it is inqiortant to address each 
of diese properties on a case by case basis. 

While the short-term le-use of military bases may be based on die level of cleanup, it is 
extremely important to environmental groups diat long-term cleamq) standards, designed to fHot^ 
public h^th and the environment, not be abandoned because conmtions ^ipear conqiatible with 
interim uses. Hazardous waste tends to leak and spread, and any restoration strategy which ignores 
^ is likely to lead to greater expense in the long run. 

Meeting the growing humanpower needs of Pentagon environmental program is a massive 
challenge, but it is ^so an c^poitunity. Base closings and cutbacks in weapons procurement are 
facing die layoffs of tens of thousands of skilled and professional workers, often in the exact 
locales where environmental professionals and blue-coil^ cleanup workers are needed. We think 
DOS) can ’*kill two birds with one stone” by immediately developing retraining programs to inepare 
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surplus woiicers for environmental projects. If properly designed, these programs can reduce 
DCX)’s ovcrdcpcndcncc on private consultants and contractors. 

Hnally, thou^ there are many de dica t ed professionals woridng at both regulatory agencies 
and with various Pentagon agencies, most of these personnel have a short-term attachment to the 
programs they man^e. There is no substitute for the direct inv^vement of rqnesentatives of the 
nRttncd commumties— ^e l<mg-term neighbors of bases that are being closed. I believe that 
environmental activists, in particular, play a co^truedve lok in Defense restoration activities when 
we are invited to take pan in techmeal review and other advisory committees. Community 
oversight is almost inqx>ssible, however, when military officials refuse to share information with 
die press and the puUic. We call upCMi this task force to establish co mmuni ty relations standards to 
enable and encourage citizen involvement in both the cleanup of contaminated bases and the 
preparation of those bases fcM’ re-use. Eventually, we h<^)e, such standards would apply to all 
contaminated military properties. 

Again, I would like to indicate my general stqiport for the work oi this task force. I hc^ 
you will carefully consider my suggesuons, since we will best be able to take on the “toxic 
monster’* if we’re working togetho*. 
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THE DEPUTY SECRETARY OF DEFENSE 


WASHINGTON, D.C. 20301 


12 NOV m\ 


Honorable Thomas S. Foley 
Speaker of the House 
of Representatives 
Washington, DC 20515 

Dear Mr. Speaker: 

Pursuant to Section 2923 of the National Defense 
Authorization Act for Fiscal Year 1991, I have the honor to 
transmit herewith the report of the Defense Environmental 
Response Task Force. 


Sincerely, 


Enclosure 



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
WASHINGTON, DC 20301-8000 


October 4, 1991 

Honorable Dick Cheney 
Secretary of Defense 
Washington, DC 20301 

Dear Mr. Secretary: 

behalf of the Defense Environmental Response Task Force, I 
am forwarding to you our report on ways to expedite environmental 
response actions at bases being closed under Public Law 100-526 
the Base Closure and Realignment Act of 1988. The report was ' 
adopted unanimously by the members of the Task Force. 

The Task Force chose for consideration several issues that it 
felt were important for expedited installation cleanup and 
transfer and that could be implemented within existing law. 
Nevertheless, there may be additional improvements in current 
procedures identified as more installations close and 

5^^ property transfer develop. I am recommending 
that the Department continue working with other federal and state 
agencies to identify opportunities for expediting cleanup 
procedures, as well as implementing the recommendations of the 

to use this report as a basis for 
developing legislative proposals for overcoming unintended 
statutory barriers to property transfer and economic development. 

The scope and nature of our recommendations present an 
opportunity for more efficient federal and state cooperation. 

expediting the redevelopment of 
er military installations as viable economic assets without 
removing the safeguards necessary for the protection of human 
health and the environment . 

Sincerely, 


'Thomas E. Baca 
Chairman 

Defense Environmental Response 
Task Force 
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LIST OF ACRONYMS 
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CERCLA Comprehensive Environmental Response, Compensation, and Liability 
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DERA Defense Environmental Restoration Account 

DoD Department of Defense 

DOE Department of Energy 

DoL Department of Labor 

DSMOA Department of Defense and State Memorandum of Agreement 

EPA Environmental Protection Agency 

FACA Federal Advisory Committee Act 

FAR Federal Acquisition Regulation 

FFA Federal Fa<^ty Agreement 

FPASA Federal Property and Administrative Services Act 

FY Fiscal Year 

GSA General Services Administration 

HSD Human Systems Division 

HSWA Hazardous and Solid Waste Amendments 

lAG Interagency Agreement 

NAVFAC Naval Facilities Engineering Command 

NCP National Contingency Plan 

NEPA National Environmental Policy Act 

NPL National Priorities List 

PA/SI Preliminary Assessment/Site Investigation 

R&D Research and Development 

RCRA Resource Conservation and Recovery Act 

RD/RA Remedial Design/Remedial Action 

RI/FS Remedial Investigation/Feasibility Study 

TSDF Treatment, Storage, or Disposal Facility 

US ACE U.S. Army Corps of Engineers 

use United States Code 

UST Underground Storage Tanks 



EXECUTIVE SUMMARY 


In 1990, the Congress charged the Defense Environmental Task Force with making 
findings and recommendations on two categories of issues related to environmental response 
actions at bases that are being closed or realigned under the Base Closure Realignment Act of 
1988: a) ways to improve interagency coordination within existing laws, regulations, and 
administrative policies; and b) ways to consolidate and streamline, within existing laws and 
regulations, the practices, policies, and administrative procedures of relevant federal and state 
agencies in order to expedite response actions. 


SUMMARY OF RECOMMENDATIONS 
The Task Force recommends the following : 

Land Use and Transfer 

DoD, EPA and the state regulatory agencies should develop sound criteria for determining that 
parcels of land on a closing base are not contaminated or likely to become contaminated by 
hazardous substances. 

DoD, EPA and state regulatory agencies should develop criteria for determining when parcels 
of contaminated land can be leased or otherwise made available to non-federal users before 
cleanup is completed. 

To the extent that relevant information is available at the time of listing on the NPL, EPA should 
describe newly listed federal facility sites using the source and extent of contamination as the 
guiding principle, and EPA should also reconsider the descriptions of military installations on 
the NPL. 

It may be necessary and appropriate for DoD to indenmify subsequent purchasers and other 
appropriate parties for any cause of action arising out of DoD’s use of property, and the 
Congress may wish to consider amending federal law to authorize such agreements. 
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Cleanup Process 

Integration of the CERCLA cleanup process and RCRA substantive requirements should be done 
by agreement between the regulatory agencies and DoD. 

EPA should promulgate a final corrective action rule that it is, to the extent possible under 
RCRA, consistent with the NCP. 

DoD, EPA, and state regulatory agencies should develop and use generic responses to recurring 
types of contamination wherever possible. 

DoD should consolidate and coordinate the base reuse planning process, environmental impact 
assessments under NEPA, and cleanup studies under CERCLA wherever possible. 

Contracting 

DoD should give its contracting centers authority to contract for the performance of all phases 
of environmental restoration work if they do not already have that authority. 

The U.S. Government should establish a hybrid contract format utilizing a pool of contractors 
and allow DoD acquisition managers flexibility to issue task orders under these contracts. 

DoD should expand the current pool of contractors, using cost-reimbursement contracts, if 
appropriate, to the extent commensurate with DoD’s ability to provide close oversight. 

DoD should establish a dedicated procurement cell at each DoD environmental contracting center 
to support cleanup efforts at the installations identified for closure. 

DoD should enhance training so that contracting officers are well equipped to use contracts of 
various types. 

DoD should establish teams of contracting officers, so that their collective expertise will allow 
them to use all types of contracts. 

DoD should establish a close liaison and formal coordination process with the Department of 
Labor with regard to determining the wage classification for positions of personnel dealing with 
new, emerging remedial technologies. 
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Regulatory Responsibilities 


DoD, EPA, and the state environmental agencies should make better use of lAGs, FFAs, and 
DSMOAs. 

DoD, EPA, and state regulatory agencies should provide sufficient staff and other resources 
needed to implement these agreements and expedite cleanups. 

Effective implementation of the agreements to speed the process of cleanup should be a key 
element of the job descriptions and performance evaluations of the individuals in each agency 
with specific cleanup responsibilities. 

States with closing bases, EPA, DoD, and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA’s Region 
K are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules, provide a forum for improved communication and help resolve issues affecting the 
base closure process. 

States should consider adopting a process recently agreed to by California and DoD addressing 
the environmental restoration and the reuse of non-NPL military bases. 

Resources and Funding 

DoD should assess the personnel needs of an accelerated restoration program. 

The Military Services should expand environmental education programs to retrain engineers, 
scientists, and contracting specialists who have been displaced from other job assignments due 
to base closures and realignments. 

The Congress and the Administration should also ensure that adequate resources are available 
to DoD, EPA, and the states for environmental restoration and oversight at closing bases. 

Existing DSMOAs should be reviewed as soon as possible to ensure that states will be fully 
reimbursed for their oversight activities. These additional oversight activities may require 
amendments to DSMOAs. 

DoD should investigate the feasibility of using a custodial or other type of trust funded by the 
proceeds of land transfer to fund long-term cleanup activities at closing bases. 
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FINDINGS AND RECOMMENDATIONS 


Land Use and Transfer 

The Task Force found that parcels of uncontaminated land or facilities on a closing base 
can be leased, sold, or otherwise transferred to non-military users consistent with federal cleanup 
lawJ Uncontaminated areas must be clearly -defined, however, and this will require the 
development of specific criteria for determining whether an area is uncontaminated and the 
extent of this uncontaminated area. The Task Force recommends that the Department of 
Defense (DoD), the U. S. Environmental Protection Agency (EPA), state environmental 
regulatory agencies, and other appropriate federal and state agencies, develop sound criteria for 
determining that parcels of land on a closing base are hot contaminated or likely to become 
contaminated by hazardous substances. A buffer zone between uncontaminated parcels being 
transferred and any contaminated area, or other methods, should be used to ensure that no 
contamination will reach the transferred land. State laws and municipal ordinances regarding 
subdivision of property should be studied as part of the land use planning process for each base 
to determine their applicability and impact on the alternatives being considered. 

The Task Force found that, consistent with federal cleanup law, DoD may also transfer 
any property on closing bases where all necessary remedial action has been taken according to 
established criteria. The Task Force found that DoD may transfer by deed, without violating 
Section 120(h)(3) of CERCLA, any surplus real property on bases to be closed or realigned only 
where all necessary remedial action, determined by criteria established in accordance with 
CERCLA and applicable state law has been taken. Section 120(h)(3) prohibits the transfer by 
deed of ownership of DoD property meeting the conditions of Section 120(h)(3) on which 
necessary remedial action has not yet been taken. The provision, however, does not appear to 
restrict transfers by contractual arrangements such as leases, options, licenses, and installment 
sales contracts, which allow some beneficial use of contaminated property by a party other than 
the fee simple owner without execution of deeds. 

Section 120(h)(3) of CERCLA also does not restrict transfers of real property interests 
between federal agencies or departments. Thus, the Task Force concluded that DoD may 
transfer ownership of real property on which hazardous substances were stored, disposed of, or 
released, or interests therein, to another federal agency as long as the transferee agency and DoD 
make arrangements that ensure that remedial action is completed. 
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•Section 120(h)(3) of CERCLA. 


The Task Force concluded that in certain circumstances parcels of contaminated land or 
facilities on a closing base can be leased or otherwise made available to non-federal users before 
cleanup activities at all contaminated sites on the base have been completed without 
compromising the apparent policies underlying Section 120(h)(3) of CERCLA. An example of 
such circumstances would exist where soil contamination has been remediated in accordance with 
applicable standards, and the residual groundwater contamination poses no significantly increased 
threat to human health. The Task Force determined that DoD, EPA, and state regulatory 
agencies need to develop criteria for determining when the proper circumstances exist. The 
criteria should include at a minimum: 

1 . The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. The use of the facility after transfer will not impede the cleanup process. 

3. Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

4. The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

5. DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. As a 
recommendation, the Task Force agreed that it may be necessary and appropriate for DoD to 
indemnify subsequent purchasers and other appropriate parties (e.g., states, lending institutions, 
etc.) for any cause of action arising out of DoD’s use of the property. The Congress may wish 
to consider amending federal law to authorize such agreements. 

The Task Force found that listing an entire base on the National Priorities List (NPL) — 
the list of highest priority sites to be addressed under the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) — can delay reuse of property on closing 
bases because of the concerns of potential purchasers and lending institutions about investing in 
property on the NPL. 



To the extent that the relevant information is available at the time of listing on the NPL, 
EPA should describe newly listed federal facility sites using the source and extent of 
contamination as the guiding principle, and EPA should also reconsider the descriptions of 
military installations that are on the NPL. 

Cleanup Process 

The Task Force found that the potential exists to consolidate and streamline the practices, 
policies and procedures of EPA and the state environmental regulatory agencies by promulgating 
regulations implementing RCRA/HSWA corrective action authority that are consistent with 
CERCLA. In order to streamline procedures for the purposes of expediting the environmental 
restoration of military bases, the Task Force believes ^at EPA needs to consider integrating the 
CERCLA cleanup process with the RCRA requirements. Integration of CERCLA cleanup 
process and RCRA substantive requirements should be done by agreement between the 
regulatory agencies and DoD. In addition, EPA should promulgate a final corrective action rule 
implementing Sections 3004(u) and (v) of RCRA that is, to the extent possible under RCRA, 
consistent with the NCP. EPA should also provide for input by states. 

The Task Force found that the use of standard or generic responses to recurring types 
of contamination could expedite the cleanup process and therefore recommends that DoD, EPA, 
and state regulatory agencies develop and use generic approaches wherever possible. 

In addition, the Task Force found that integration of the base reuse planning process, 
environmental impact analyses under the National Environmental Policy Act (NEPA) and 
cleanup studies under CERCLA is possible and can expedite cleanup. The Task Force 
recommends that DoD consolidate and coordinate these processes wherever possible. 

Contracting 

The Task Force recognized a need for DoD to review its current contracting process for 
base cleanups. The Task Force found that all of the Services have experienced difficulty in 
managing environmental cleanup contracts, for various reasons. The Task Force concluded that 
the current contracting capacity is insufficient and that the Services need to enhance their 
environmental restoration contracting ability. The following recommendations address this need: 

DoD should give its contracting centers authority to contract for the performance of all 
phases of environmental restoration work if they do not already have that authority. Contracting 
ceiters that do not now have the authority to contract for the Remedial Design (RD) and 
Remedial Action (RA) phases of environmental restoration work would be required to terminate 
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their site cleanup efforts at a certain point and hand over responsibility to some other contracting 
center. 


The U.S. Government should establish a hybrid contract format utilizing a pool of 
contractors and allow DoD acquisition managers flexibility to issue task orders under these 
contracts. Such contracting flexibility will allow DoD managers to pick the most appropriate 
type or types of contracts and contracting model for each task. 

DoD should expand the current pool of contractors, using cost-reimbursement contracts, 
if appropriate and to the extent commensurate with DoD’s ability to provide close oversight. 
Since close supervision and technical oversight is a must for administering cost-reimbursement 
contracts, DoD contracting centers should not award such contracts unless they are able to 
provide that supervision and oversight. 

DoD should establish a dedicated procurement cell at each DoD environmental 
contracting center supporting cleanup efforts at the installations identified for closure. A 
dedicated procurement cell could reduce reaction time from four to six weeks to one to two 
weeks once a hybrid basic agreement is placed with a pool of contractors. Closer teamwork 
between members of the DoD acquisition staff will avoid unnecessary confusion and deter 
exploitation by contractors. 

DoD should enhance training so that contracting officers are well equipped to use 
contracts of various types. Most DoD contracting officers tend to specialize in one contract 
type. This situation causes them to be biased toward using the contract type, although it may 
not be the one most appropriate for the task at hand. A comprehensive cross-training program 
can alleviate the problem. 

In hiring contracting officers, DoD should concentrate on those experienced in using 
contract types with which the contracting center lacks familiarity. DoD contracting centers 
should establish teams of contracting officers, so that their collective expertise will allow them 
to use all types of contracts. Close teamwork will allow contracting officers to train each other. 

DoD should establish a close liaison and formal coordination process with the Department 
of Labor (DoL) with regard to determining the wage classification for positions of personnel 
dealing with emerging remedial technologies. DoL’s labor-rate rulings on restoration work 
elements affect DoD’s flexibility to classify individual remedial action projects. DoD should 
coordinate with DoL to ensure that DoL considers DoD’s concerns before issuing binding 
regulations. 
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Regulatory Responsibilities 

The Task Force found that EPA’s Federal Facilities Listing Policy (FFLP) addresses the 
application of RCRA and CERCLA authorities at federal facilities on the NPL, Application of 
this policy in appropriate circumstances may promote expeditious cleanups and reduce the 
potential for conflicts between the state and the federal government. 

The Task Force found that state environmental regulatory agencies and EPA play key 
roles in base cleanup and closure. The Task Force also found that Interagency Agreements 
(lAGs), Federal Facility Agreements (FFAs), and Defense and State Memorandums of 
Agreement (DSMOAs) are intended to reduce delays and confusion that can result from multiple 
agencies having a role in cleanup decisions. The Task Force also found that, regardless of 
whether all parties have signed a formal agreement, early involvement of the EPA and the state 
regulatory agency in the process of investigating potenti^ contamination can expedite the entire 
process leading to cleanup. The Task Force recommends that DoD, EPA, and the state 
environmental agencies make better use of I AGs, FFAs, and DSMOAs so that they serve their 
purposes. The Task Force also recommends that all parties make significant efforts to 
effectively implement such agreements. DoD, EPA, and state regulatory agencies should 
provide sufficient staff and other resources needed to implement these agreements and expedite 
cleanups. Effective implementation of the agreements to speed the process of cleanup should 
be a key element of the job descriptions and performance evaluations of the individuals in each 
agency with specific cleanup responsibilities. 

States with closing bases, EPA, DoD, and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA’s Region 
IX are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules, provide a forum for improved communication, and help resolve issues affecting the 
base closure process. 

States should consider adopting a process, recently agreed to by California and DoD, 
addressing- the environmental restoration and the reuse of non-NPL military bases. EPA should 
also, upon the state’s request, consider letting the state keep the "lead regulatory agency "role 
after the non-NPL base is listed on the NPL, on a case-by-case basis, in order to maintain 
consistency throughout the cleanup process. 

Resources and Funding 

The Task Force found that acceleration of the restoration program for closing bases will 
stress already strained DoD personnel resources. The Task Force recommends that DoD assess 
the personnel needs of an accelerated restoration program. In addition, the Task Force 
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recommends that the Military Services expand environmental education programs to retrain 
engineers, scientists, and contracting specialists who have been displaced from other job 
assignments due to base closures and realignments. The Congress and the Administration should 
also ensure that adequate resources are available to DoD, EPA, and the states for environmental 
restoration and oversight at closing bases. 

The Task Force recognized that base closure activities may result in additional oversight 
activities for EPA and state regulatory agencies. Therefore, the Task Force recommends that 
existing DSMOAs be reviewed as soon as possible to ensure that states will be fully reimbursed 
for their oversight activities. These additional oversight activities may require amendment of 
DSMOAs. 

A trust funded by the proceeds of land transfer may be a way of supplementing the 
limited pool of financial resources available to clean up closing bases. The Task Force 
recommends that DoD investigate the feasibility of using a custodial or other type of trust funded 
by the proceeds of land transfer to fund long-term cleanup activities at closing bases. 
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INTRODUCTION 


THE TASK FORCE CHARTER 

' Section 2923 of the Fiscal Year (FY) 1991 National Defense Authorization Act mandated 
creation of a task force charged with identifying ways to improve federal and state agency 
coordination of environmental response actions and to consolidate and streamline practices, 
policies, and procedures for cleanup of U.S. military bases slated for closing under Public Law 
100-526, the Base Closure and Realignment Act of 1988 (Base Closure Act). 

In accordance with Section 2923 (Appendix A of this report), the Secretary of Defense 
chartered the Defense Environmental Response Task Force on April 17, 1991. The charter 
specifies the composition, functions, and administration of the Task Force (Appendix B). 

The Task Force consisted of the following: 

1) the Deputy Assistant Secretary of Defense (Environment), representing the 
Secretary of Defense, who served as chairman of the Task Force; 

2) the Chief of the Policy, Legislation, and Special Litigation Section, Environment 
and Natural Resources Division, Department of Justice, representing the Attorney 
General; 

3) the Director, Office of Federal Facilities Enforcement, representing the Deputy 
Assistant Administrator for Federal Facilities Enforcement, appointed by the 
Administrator of the Environmental Protection Agency (EPA); 

4) the Commissioner, Federal Property Resources Service, representing the 
Administrator of the General Services Administration (GSA); 

5) the Assistant Chief of Engineers, representing the Chief of Engineers, Department 
of the Army; 

6) the Secretary for Environmental Protection for the State of California, appointed 
by the head of the National Governors Association; 
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7 ) 


a Special Assistant Attorney General, representing the Attorney General of the 
State of Texas, appointed by the head of the National Association of Attorneys 
General; and 

8) a Senior Fellow at the Environmental and Energy Study Institute, representing 
public interest environmental organizations and appoint^ by the Speyer of the 
House of Representatives. 

Appendix C provides a list of Task Force members. 

The Task Force is scheduled to submit its findings and recommendations to the Secretary 
of Defense by October 5, 1991 for transmittal to the Congress by November 5, 1991. 

TASK FORCE PROCESS 

The Secretary of Defense chartered the Defense Environmental Response Task Force 
under the Federal Advisory Committee Act (FACA). Pursuant to the requirements of FACA, 
the Task Force conducted its proceedings in public and provided opportunity for the public to 
comment and participate. 

The Task Force decided to concentrate on those measures that would expedite cleanup 
of federal facilities without resulting in reduced protection of human health and the environment 
and that could be taken within existing law. Within this context, the Task Force focused on 
issues of land use transfer, cleanup processes, contracting, regulatory responsibilities, and 
funding 
(Appendix E). 

Meeting on June 19, July 17 and 18, and September 27, 1991, in Washington, D.C., the 
Task Force discussed and heard witnesses on a range of issues related to environmental response 
at closing bases, including: the circumstances under which land can or can not be transferred; 
transfer mechanisms; identification of environmental response practices, policies, and procedures 
applicable to closing bases; technical issues surrounding cleanup of unexploded ordnance; 
bamers to consolidating authority for cleanup in one agency; and innovative funding mechanisms 
for cleanup at Department of Defense (DoD) sites. Witnesses also presented case histories of 
environmental response actions at Chanute, Pease, and Norton Air Force Bases, and at Fort 
Meade, and commented on the interplay between economic development and environmental 
requirements, the applicability of environmental cleanup statutes to DoD cleanups, and the 
parcelling of property. (Appendix D presents a list of witnesses who appeared before the Task 
Force.) 


2 



This report presents the final findings and recommendations of the Task Force resulting 
firom its consideration of this testimony and study of these issues. 


STATUTORY REQUIREMENTS FOR BASE CLEANUP 

The Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA), as amended by the Superfund Amendments and 'Reauthorization Act (SARA) of 
1986,* and the Resource Conservation and Recovery Act (RCRA), as amended by the 
Hazardous and Solid Waste Amendments (HSWA) of 1984,^ are the principal federal statutes 
governing the cleanup of sites contaminated by hazardous substances. 

Section 120 of CERCLA addresses the responsibilities of federal agencies in cleaning up 
and transferring contaminated properties. Under Section 120(a) of CERCLA, federally owned 
facilities must comply with CERCLA to the same extent as nongovernmental entities. In 
addition, 1986 amendments to CERCLA^ require that DoD’s environmental restoration activities 
be consistent with Section 120 of CERCLA. Section 120(a) requires EPA to use the same 
criteria to evaluate both federal sites and private sites for the National Priorities List (NPL), the 
list of highest priority sites under CERCLA. EPA interprets Section 120(a) to mean that the 
criteria for including federal facilities on the NPL should not be more exclusionary than those 
applicable to non-federal sites.^ 

Section 120(h) of CERCLA establishes minimum procedures to be followed when federal 
agencies transfer contaminated property. Under Section 120(h)(1) of CERCLA, whenever any 
federal agency enters into a contract to sell or transfer real property on which any hazardous 
substance was stored for one year or more, known to have been released or disposed of, it must 
include in the contract notice of the type and quantity of the hazardous substance and when the 
storage, release and disposal occurred.^ Section 120(h)(3) of CERCLA specifies that the 
transferring federal agency must provide a covenant in the deed for any transferred real property 
on which any hazardous substance was (a) stored for one or more years or (b) known to have 
been released or disposed of. The covenant must warrant that all remediation necessary to 


*42 U.S.C. §§9601-71. 

^42 U.S.C. §§6901-6992K. 
no U.S.C. §270 1(a)(2). 

^ee EPA, Listing Policy for Federal Facilities, 54 Fed. Re 2 . 10520, 10525 (Mar. 13, 1989). 
M2 U.S.C. §9620(h)(l) 
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protect human health and the environment with respect to any hazardous substance remaining 
on the property has been taken before the date of the transfer and that the United States will take 
any additional remedial action found to be necessary after the date of transfer. 

Entire military bases, including five on the 1988 list of bases to be closed,® and discrete 
sites within specific bases are listed on the NPL. In addition, some bases include sites that are 
contaminated with hazardous substances which need to be cleaned up, but which are not listed 
on the NPL. Section 120(a)(4) of CERCLA requires response actions on such non-NPL sites 
to comply with all applicable state laws. Finally, regardless of whether a closing base is listed 
on the NPL, some of the contamination, such as petroleum releases, is not covered by CERCLA 
and must be cleaned up under other authorities. 

Furthermore, some bases include facilities currently regulated under RCRA and HSWA 
or state hazardous waste regulatory programs (or both); these regulated facilities must be 
managed in accordance with those statutes. HSWA requires a treatment, storage, or disposal 
facility (TSDF) that has released hazardous waste into the environment to undertake "corrective 
action" to clean up the release. Where a base or portion of a base is both listed on the NPL and 
subject to RCRA authorities, conflicts may arise regarding a particular proposed remedial action 
with respect to application of RCRA and CERCLA authorities.^ 


^ P.L. 100-526. 

United States and the State of Colorado have been in protracted litigation for five years over state versus 
federal control and oversight of environmental cleanup at Rocky Mountain Arsenal. While cleanup continues at 
the Arsenal (almost $400 million to date), the litigation process causes delay, confusion and increased transactions 
costs. 
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CHAPTER 1: LAND USE AND TRANSFER 


OVERVIEW 

Any sale, lease, or other transfer of real estate property owned by the United States must 
comply with the Federal Property and Administrative Services Act (FPASA). (Appendix F 
provides an overview of Federal Property Management laws and regulations). A variety of other 
laws and regulations also affect the transfer of real property on military bases to be closed or 
realigned. Section 120(h) of CERCLA, for example, applies in cases where any hazardous 
substance was stored for one year or more, known to have been released, or disposed of, and 
Section 204(c) of the Base Closure Act (P.L. 100-526) specifically makes applicable the National 
Environmental Policy Act (NEPA) to the actual closure or reiignment of a facility and the 
transfer of its functions to another military installation. Other statutes impose procedural 
requirements. Title 10 of the United States Code, Section 2668(a), for example, authorizes the 
Secretary of a Military Department to grant easements for roads, oil pipelines, utility 
substations, and any other purpose that he considers advisable. 

The Task Force noted that the commercial or industrial potential of facilities on many 
bases and the interest of state and local communities in the rapid creation of new jobs to replace 
those lost as base activities wind down often make it desirable to lease or otherwise permit use 
of such facilities to non-military users before a base is closed. In cases where the facility is 
within an "area of concern" needing either investigation to determine the need for environmental 
restoration or actual restoration, the Task Force recognized that, where necessary, restrictions 
must be placed on non-military use so as to protect the health and safety of the users and to 
ensure that such use does not interfere with ongoing investigation or cleanup. Differing 
limitations on interim use may be appropriate during different phases of investigation and 
restoration. 

The Task Force considered three types of areas on closing bases. First, there will be 
areas within a base that are not subject to Section 120(h)(3) of CERCLA because no hazardous 
substance was stored for one year or more, known to have been released, or disposed of there. 
This report refers to these areas as "uncontaminated." 
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Second, there will be areas on which hazardous substances were stored for one year or 
more, known to have been released or disposed of, and where all necessary remedial action has 
been taken for any hazardous substance remaining on the property. This re^rt refers to these 
areas as "cleaned-up contaminated land," or as land that can be transferred by deed with any 
appropriate covenants under Section 120(h)(3). 

Third, there will be areas on which hazardous substances were stored for one year or 
more, are known to have been released, or disposed, of and where cleanup is or will be 
ongoing. For some of these areas, the regulatory agencies and DoD may determine that certain 
non-military uses of the area will not interfere with the ongoing or future cleanup efforts and 
will not present health or safety risks to the users. This report refers to these as "contaminated 
land," or areas where interim cleanup has occurred or is ongoing; the use of such areas will be 
referred to as interim or short-term use, or use during cleanup. 

The procedures for determining interim and final cleanup standards for contaminated land 
may vary, depending on whether the cleanup is conducted under CERCLA, RCRA, or another 
statute. However, CERCLA Section 121(d)(2) incorporates cleanup standards from other 
applicable federal law, and state law that is more stringent than relevant federal standards, if the 
other standards are legally applicable to the hazardous substance or relevant and appropriate 
under the circumstances. (The standards are known as "ARARs"). In addition, the procedures 
•for determining appropriate short- and long-term uses of the affected land may vary, depending 
on whether the cleanup is conducted under CERCLA, RCRA, or another statute. Whether long- 
term land uses may determine cleanup standards is highly controversial, and in some 
circumstances may be inconsistent with current law. In order to ensure compliance with 
applicable law, maintain public confidence, and avoid the potential for future liability, DoD 
should plan on full compliance with all ARARs in accordance with Section 121 of CERCLA. 

Since contamination on many bases ranges from widespread areas to relatively small, 
discrete areas, the Task Force examined the option of transferring the uncontaminated areas as 
separate parcels, with DoD retaining the contaminated areas until remedial action is completed. 
It also consider^ how to define a contaminated area, particularly where the location and extent 
(i.e., size, direction of flow, and speed of the plume) of groundwater contamination are 
unknown, making it difficult to determine precisely the boundaries of a contaminated area before 
the cleanup is completed. The Task Force also explored the circumstances under which DoD 
might transfer an uncontaminated surface above contaminated groundwater or a surface above 
contaminated groundwater for which surface remediation has been completed. The Task Force 
also noted that prospects for defining and transferring uncontaminated areas are complicated by 
the potential that activities during the remedial design and remedial action phases (RD/RA) of 
a cleanup under CERCLA could reveal that contamination extends to an area that had already 
been transferred. 


6 



While acknowledging the advantage of allowing interim use of certain land and facilities 
needing remedial action, the Task Force recognized that limitations on use may be appropriate. 
These might include prohibitions on such activities as well-drilling or other subsurface activity. 
Alternatively, DoD might retain a right of entry for monitoring or place other restrictions on 
parcels where use has been transferred by lease, license, or other means. The Task Force noted 
that implementation of such restrictions is critical to the protection of public health and safety, 
the success of the cleanup, and the resolution of future conflicts between DoD and its lessees 
or licensees. The Task Force also recognized that the ultimate goal is completed implementation 
of the approved remedy. In addition, the U.S. Government retains obligation to take any further 
cleanup action found to be necessary. 

Restrictions on use of cleaned-up contaminated land may also be necessary to protect the 
integrity of the remedial action, particularly where hazardous substances remain on the property. 
For example, where the remedy includes an impermeable cap over a landfill or other site where 
hazardous substances are buried, DoD should preclude uses that could cause the cap to be 
penetrated. The Task Force recommended that restrictions on use should be made a part of a 
final order of the administrative agency or court having jurisdiction over hazardous substances 
on the site. Restrictions should also be made a part of the transfer document or deed and "run 
with the land," so that later owners cannot extinguish or ignore them. On the negative side, the 
Task Force noted that such restrictions may decrease the marketability of the land, making it 
more difficult to obtain purchasers and lenders. The Task Force recognized that market factors, 
coupled with the contamination-related impediments to transfer, may further decrease demand 
for the land and facilities on closing bases. 

The Task Force observed that potential liability under Sections 106 and 107 of CERCLA 
raises impediments to transfer. Transferees (including lessees) of property from DoD could be 
considered "owners or operators" of a CERCLA site and therefore liable for the costs of cleanup 
at the site. In the case of Pease Air Force Base in New Hampshire, this problem was resolved 
by federal legislation indemnifying the State of New Hampshire and lenders for any liability 
associated with releases caused by the Air Force. 

UNCONTAMINATED LAND 

The Task Force found that uncontaminated parcels of land or facilities can be leased, 
sold, or otherwise transferred to non-military users before all cleanup activities on the base have 
been completed consistent with the letter and intent of Section 120(h)(3) of CERCLA, which 
does not clearly prohibit such transfers. The phrases "any real property owned by the United 
States on which any hazardous substance [was stored, released, or disposed ofl” and "the 
transfer of such property" in Section 120(h) have been subject to scrutiny. Military bases 
typically cover thousands of acres, but on many bases hazardous substances were stored. 
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released or disposed of only in specific areas, leaving large sections uncontaminated. Property 
‘ law provides that a parcel of land may be subdivided and the subdivided portion transferr^ by 
its owner, creating a new parcel of real property. Thus the Task Force concluded that an 
uncontaminated portion of a base can be considered real property on which no hazardous 
substances have been stored, released, or disposed of, and to which Section 120(h)(3) therefore 
does not apply. 

In order to ensure compliance with Section 120(h)(3), the Task Force found that 
uncontaminated areas must be narrowly defined. In its deliberations, the Task Force limited 
"uncontaminated parcels” to areas with neither contamination nor likelihood of contamination 
of the surface or the subsurface, including the groundwater. The Task Force also found that 
DoD does not have specific criteria for deciding that an area is uncontaminated, DoD, EPA, 
and state regulatory agencies should develop a process, including criteria, for determining that 
an area is not contaminated. This process should at a minimum include a complete check of all 
records, including aerial photographs and records of past DoD and non-DoD uses of the area, 
to determine whether activities likely to result in storage, disposal or release of hazardous 
substances were conducted in the area; an investigation of the subsurface sufficient to ascertain 
that the groundwater is not currently contaminated by hazardous substances and that no plume 
of contamination is likely to reach the area; a determination that there is no reason to suspect 
that any hazardous substance has been or will be released as a result of any DoD or non-DoD 
activities, including cleanups of other sites; and adequate opportunity for early public 
participation and input.® In developing this process DoD, EPA, and the states should investigate 
practices and criteria being developed and used in the private sector for determining, and 
assuring buyers and lenders, that land is not contaminated.’ The process should include sound 


*The Task Force recognized that this requirement for public involvement may be fulfilled through the NEPA 
process. 

®DoD, EPA and the states may consider requiring a separate document, called a "Clean Parcel Assessment 
Document. ” In order to prepare such a document and make a determination whether a certain parcel of base 
property constitutes "uncontaminated land", DoD would need to conduct a preliminary assessment/site inspection 
or similar investigation of the parcel. A field sampling plan may be required. DoD would also be required to 
gather existing data, studies, surveys, and other documents that would help substantiate that the parcel is 
uncontaminated. The contents of the "Clean Parcel Assessment Document" would include the following: 

(a) Results of the preliminary assessment, including historical records search, historical aerial photos, 
interviews with employees, and site inspection report noting any sewer lines, drainage ditches, runoff patterns, etc. 

(b) Discussion of status of adjacent and nearby property, and potential for migration of contamination 
from adjacent or nearby property onto the subject parcel. 

(c) Results of sampling designed to document that contamination is not present. 

(d) Any proposed reuse plan identifying time frames for such reuse and, if possible, potential buyers 
or tenants of the parcel. 
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parameters to make the determination that a parcel is not contaminated. A buffer zone between 
uncontaminated parcels being transferred and any contaminated area, or other methods, should 
normally be used to ensure that no contamination will reach the transferred land. 

The Task Force found that transferring uncontaminated parcels of a closing base, with 
appropriate safeguards to prevent interference with the cleanup of contaminated parcels, will 
speed the process of establishing non-military uses of the land and therefore constitutes an 
appropriate method of accomplishing reuse. Such transfers will not contravene the policies 
underlying Section 120(h)(3) if sound or definitive criteria are used for determining that no 
hazardous substances were stored, disposed of, released on, or are likely to migrate to a 
particular parcel, and that the transfer is otherwise consistent with the statutory policy of 
protecting human health and the environment and facilitating the cleanup of sites containing 
hazardous substances. 

Protections for Natural Areas 

Noting that certain property on closing bases has significant ecological, scenic, historical, 
or recreational value, the Task Force recognized that DoD may wish to restrict--and, in some 
cases, may be required to restrict—specific uses of the property incompatible with the protection 
of the property’s special features. Existing federal law authorizes DoD, in cooperation with the 
(jSA, to protect property with significant natural or historic value through a variety of methods. 
These authorities and methods are summarized in Appendix G, and the Task Force recommends 
their use in appropriate situations. 


CONTAMINATED LAND 

The Task Force found that DoD may transfer by deed, without violating Section 
120(h)(3) of CERCLA, any surplus real property on bases to be closed or realigned only where 
all necessary remedial action, as determined according to criteria established in accordance with 
CERCLA and applicable state law has been taken. Section 120(h)(3) prohibits the transfer by 
deed of ownership of DoD property meeting the conditions of Section 120(h)(3) on which 
necessary remedial action has not yet been taken. The provision, however, does not appear to 


(e) Recommended requirements for land use restrictions, right of access by regulatory agencies for 
monitoring purposes, and other requirements which address EPA’s and states* concerns. 

(f) Executive summary explaining the Document’s conclusions for public review. 

Finally, public notification and participation is required to complete the process for determining whether 
a certain parcel of base property is considered "uncontaminated" for the purpose of redevelopment and reuse. 
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restrict transfers by contractual arrangements such as leases, options, licenses, and installment 
sales contracts, which allow some beneficial use of contaminated property by a party other than 
the fee simple owner without execution of deeds. 

Section 120(h)(3) of CERCLA also does not restrict transfers of real property interests 
between federal agencies or departments. Thus, the Task Force concluded that DoD may 
transfer ownership of real property on which hazardous substances were stored, disposed of, or 
released, or interests therein, to another federal agency as long as the transferring agency and 
DoD make arrangements that ensure that remedial action is completed. 

Often the land parcels and facilities most in demand for civilian use and development are 
those used for vehicle repair and maintenance, flight operations, and other activities of an 
industrial nature. Although these activities often result in contamination that must be 
remediated, cleaning up the surface contamination, which can be accomplished in a relatively 
short time, can render many areas safe for uses similar to the military use of the area. The Task 
Force therefore concluded that in appropriate situations DoD should proceed expeditiously with 
cleanups that render areas in demand for reuse suitable for particular specified uses. However, 
the Task Force emphasized that partial or interim cleanups will not be substitutes for, or result 
in the delay of a complete cleanup in accordance with applicable standards. Likewise, such 
measures should not be allowed if they will result in exposure to hazardous substances that may 
'significantly increase the risk of -harm to human health and the environment. 

Use During Cleanup 

Criteria for Allowable Use . The Task Force concluded that in certain circumstances 
parcels of contaminated land or facilities on a closing base can be leased or otherwise made 
available to non-federal users before cleanup activities at all contaminated sites on the base have 
been completed without compromising the apparent policies underlying Section 120(h)(3) of 
CERCLA. An example of such circumstances would exist where soil contamination has been 
remediated in accordance with applicable standards, and the residual groundwater contamination 
poses no significantly increased threat to human health. The Task Force determined that DoD, 
EPA, and state regulatory agencies need to develop criteria for determining when the proper 
circumstances exist. The criteria should include at a minimum: 

1 . The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. The use of the facility after transfer will not impede the cleanup process. 
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3. Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

4. The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

5. DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. As a 
recommendation, the Task Force agreed that it may be necessary and appropriate for DoD to 
indemnify subsequent purchasers and other appropriate parties (e.g., states, lending institutions, 
etc.) for any cause of action arising out of DoD’s use of the property. The Congress may wish 
to consider amending federal law to authorize such agreements. 

On a critical related point, the Task Force concluded that DoD, EPA, and state 
regulatory agencies must in appropriate cases restrict changes from the planned land use on such 
• areas. DoD should design legily enforceable restrictions or conditions to ensure that future land 
use is compatible with the existing level of contamination and will not impede cleanup activities. 
These restrictions or conditions should be flexible, and should relate to planned land uses and 
cleanup activities. Rather than absolute bans on particular land uses, the restrictions or 
conditions should allow new uses, consistent with state and federal law as well as ongoing and 
future cleanup. 

Leasing Alternatives . Assuming that contaminated property is determined to be safe for 
certain uses, either before or after cleanup actions are taken, DoD could lease the property 
subject to covenants that (a) expressly prohibit uses incompatible with the condition of the 
property, (b) expressly prohibit uses that would impede cleanup activities, (c) ensure that 
existing site conditions and cleanup activities will not present a significantly increased risk of 
harm to users, and (d) reserve the right of DoD and other appropriate federal and state agencies 
and their designees to enter the property in order to complete the remedial action. Such land 
use restrictions are not intended to reduce DoD’s obligation to take permanent remedial action 
as required by Section 121 of CERCLA. Furthermore, DoD should not allow any use under 
a lease that would be harmful to human health or the environment. 

Leasing also may be the preferable option for uncontaminated parcels in areas where the 
nature and location of contamination make subdivision or other delineation into contaminated and 
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uncohtaminated lots imprudent or impractical. Leasing of uncontaminated areas also might be 
advisable where remedial action on adjacent or nearby contaminated areas is ongoing. . Although 
DoD probably could reserve easements permitting access for purposes of remedial action on 
adjacent parcels for itself and its designees in the deeds of transfer for uncontaminated areas, 
leasing might be a better alternative. Leases would not convey the same degree of rights to the 
uncontaminated property as transfers of fee simple ownership (thereby retaining greater DoD 
control), could be written for a definite term or be terminable at will, and could be written to 
be more attractive to the third party because there would be less risk using the property than 
with fee simple ownership. 

In certain cases, DoD may want to issue a license for a limited use of base real property 
for a specific purpose, rather than a lease. Licenses or permits are generally revocable at will 
of the licensor, although the rule may be different where money is spent with respect to the 
license by the licensee. In the case of leases, licenses, or permits, DoD should not indemnify 
lessees, licensees, or permittees for their actions. 

Lease-Related Requirements and Limitations . In general, DoD may only lease property 
that is; (1) under the control of DoD; (2) not currently needed for public use; and (3) not excess 
property as defined by Section 472 of Title 40, U.S. Code.*® A limited exception to the 
general prohibition against leasing excess property exists for real property and associated 
personal property determined to be excess as the result of base closure or re^ignment where: 
(1) the Secretary of the Service controlling the property determines that such action would 
facilitate state or local economic adjustment efforts, and (2) the Administrator of General 
Services concurs.** Such leases are subject to specific limitations, including requirements that 
a term not exceed five years and the right for DoD to revoke the lease at will, unless a longer 
term or omission of the right to revoke promotes the national defense or is in the public interest. 

In addition to the legal restrictions on leases of U.S. Government property, other factors 
specifically limit the utility of leases of contaminated property. Third parties may be reluctant 
to enter into ground leases for periods less than 20 years because they would not be able to 
..recover or sufficiently benefit from the cost of buildings and other improvements to the property. 
A similar concern would arise with respect to leases of improved lots unless the lessee did not 
wish to make any significant building improvements or additions on the property. In certain 
circumstances a long-term lease may be characterized as a sale for tax or other purposes, thus 
decreasing its desirability. 


‘®10 U.S.C. § 2667(a). 
“lOU.S.C. 2667(f). 
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Alternative Purchase Options Arrangements . The Task Force considered alternative 
purchase agreements and deferred making a decision, -based on GSA guidance. GSA, in 
conjunction with the Department of Justice, is now reviewing these arrangements. 

Installment and Other Executory Contracts. An installment sales contract might prove 
to be useful for transferring beneficial ownership and the right to use contaminated DoD 
property prior to the taking of remedial action in certain limited circumstances. The Task Force 
concluded that such an arrangement would not violate the mandates of Section 120(h)(3) of 
CERCLA, assuming that no deed is executed and legal title is not transferred until the final 
payment is made, conditioned upon completion of the remedial action. Although an installment 
contract might not violate Section 120^)(3), it raises a number of other practical and legal 
concerns with respect to most contaminated property, particularly where any significant length 
of time is expected to pass between execution of the contract and completion of remedial action. 
These concerns involve the requirements of the FPASA and regulations thereunder. Examples 
include potentially adverse tax consequences, the determination of compensation for use of the 
property or the money owed if remedial action is not completed on time and the closing is 
delayed, and budgetary and accounting complications. Nevertheless, an installment sies 
contract might be useful in certain circumstances, such as where remedial action was almost 
completed but the potential purchaser needed to occupy the premises immediately and an interim 
lease of the property was not possible or desirable. 

Transfer 

As previously noted, the land and facilities on closing bases most attractive to new non- 
federal users are often those used for industrial activities by the military and therefore likely to 
be contaminated. Although surface and other interim cleanup measures can render contaminated 
land and facilities suitable for certain uses, particularly industrial uses, final cleanup of 
groundwater contamination, for example, may take decades. 

Section 120(h)(3) of CERCLA requires DoD to include in any deed transferring land 
contaminated by hazardous substances a covenant warranting that all remedial action necessary 
to protect human health and the environment has been taken before the date of transfer and that 
the govOTiment will take any additional remedial action found to be necessary after the date of 
transfer. In addition. Section 120(h)(1) of CERCLA requires DoD to include a notice in any 
contract for the sale or other transfer of real property on which any hazardous substance was 
stored, released, or disposed of. The notice must include the type and quantity of the hazardous 
substance and when the storage, release, or disposal took place. 

The Task Force found that where remedial action that renders the land safe for, and 
compatible with, a particular industrial or other approved land use has been taken, the transfer 
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of use of the land to the new non-military user may be in the public interest. Section 120(h)(3) 
of CERCLA could prevent the final transfer of fee simple ownership of many parcels of 
contaminated land for decades if groundwater remediation is needed. The Task Force discussed 
the merits of transferring certain contaminated parcels before all necessary remedial action was 
completed, focussing on parcels where surface remediation is complete but where groundwater 
remediation through pump-and-treat methods will continue for decades. The Task Force 
concluded that this issue needs to be resolved, but recognized that a definitive interpretation of 
the phase "all remedial action . . . has been taken before the date of such transfer" may not be 
possible unless the courts or the Congress resolve the issue. The Task Force concluded that 
having the remedial action in place may protect human health and the environment provided that 
transfer documents ensure that the cleanup prbcess will be completed by the responsible agency 
expeditiously and in accordance with all applicable standards.*^ In many instances, leases may 
not be the most appropriate method of transferring use of land that has been cleaned up to 
standards compatible with the approved use. Innovative methods of transferring property that 
do not violate the provisions of Section 120(h)(3) of CERCLA, such as the installment sales 
contracts discussed above, should be studied to determine their utility for expediting reuse of 
lands on closing bases without compromising the ultimate cleanup. Such transfers should be 
limited to parcels where cleanup actions have been taken that made the area compatible with and 
safe for the approved land use. In addition, the Task Force concluded that DoD will need to 
restrict changes from the approved land use, as discussed above with respect to leases. 

In order to preserve the ability to comply with Section 120 of CERCLA, DoD may need 
to reserve easements in deeds conveying ownership of contaminated property following 
completion of remedial action to provide the United States Government and its designees with 
the right of access to the property for the purpose of conducting any additional remedial action 
found to be necessary after the date of the transfer. 

Similarly, DoD may need to reserve easements in the deeds conveying the ownership of 
uncontaminated property adjacent to contaminated parcels. Such easements should be obtained 
where access to the transferred property is necessary to complete remedial action on nearby 
property or where such access is likely to be necessary if additional contamination is found in 
the future. The nature of the easements to be reserved will depend in large part upon site- 
specific circumstances and the local law applicable to easements, which varies substantially from 
jurisdiction to jurisdiction. 

Zoning by local government, in conjunction with other restrictions on land uses, can 
effectively prevent changes in land use that would be incompatible with remedial actions taken 


‘^PA, in consultation with states, DoD, and other appropriate agencies, is considering whether this issue can 
be resolved short of court or Congressional action. 
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on closing bases. As discussed in Appendix F (Federal Property Management Laws and 
Regulations), local governments must be given the opportunity to zone the property. For 
example, where interim remedial action has rendered the land suitable for an industrial land use, 
then a zoning classification that restricts the use of that parcel to industrial uses would preclude 
most changes in land use that would be incompatible with the levels of cleanup attained by the 
interim action, such as a change to residential use. Where DoD retains the deed, the lease or 
other transfer document should include conditions requiring the user to comply with local 
zoning. A rezoning or special use permit hearing would provide a public forum to consider 
whether a proposed change in land use would be compatible with the existing status of 
remediation. This protective function of zoning would be most effective if the initial zoning 
were done in consultation with DoD and the appropriate environmental regulatory agencies and 
with full knowledge of the contamination present and the remedial actions taken on the subject 
land. Because zoning designations and restrictions are subject to change, protection of public 
health and safety will normally require other types of land use restrictions in addition to zoning 
controls. 


NPL SITE DESCRIPTIONS 

After focusing on whether parcels on bases listed on the NPL would be difficult to 
transfer to non-military users, the Task Force concluded that the NPL listing status of a parcel 
is not relevant to whether the parcel can be transferred under Section 120(h)(3) of CERCLA. 
However, the listing of a base on the NPL can pose a problem for base closure and reuse 
because of the likely concerns of potential purchasers and lending institutions when they consider 
investing in property on the NPL. 

The Task Force heard in EPA testimony that the extent of an NPL site is determined by 
the extent of the release or releases at the installation, and that the actual extent of the "site" thus 
becomes known only during the course of the studies that follow NPL listing. At the time of 
listing, a more general description (e.g., "Pease Air Force Base") is used to identify the area 
that will undergo further study. Based on EPA testimony, the Task Force inferred that the 
process of defining NPL sites is the same for federal and non-federal facilities. 

The Task Force recognized that, in listing sites on the NPL, EPA often attempts to 
ensure that the site is identified in such a way as to include all areas of known or likely 
contamination. However, the military installations included in their entirety on the NPL are 
different from most private NPL sites because of their size, often comparable to small cities and 
covering thousands of acres. As a result, when an entire installation is listed, large areas of 
uncontaminated land are often treated, at least initially, as part of the "site". 
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To the extent that the relevant information is available at the time of listing on the NPL, 
the Task Force recommends that EPA describe newly listed federal facility sites using the source 
and extent of contamination as the guiding principle, and the Task Force also recommends that 
EPA reconsider the descriptions of military installations that are on the NPL. The Task Force 
observed that EPA’s ability to describe the contaminated portions of installations will be 
^anced if DoD provides comprehensive Preliminary Assessment/Site Investigation (PA/SI) 
information for listing purposes. 


FINDINGS AND RECOMMENDATIONS 

Transfer of Uncontaminated Parcels 

DoD, EPA, state environmental regulatory agencies, and other appropriate federal and 
state agencies, should develop a process, including sound criteria, for determining whether or 
not parcels of land on a closing base are contaminated or likely to become contaminated by 
hazardous substances. DoD should then apply those criteria in transferring uncontaminated 
parcels of closing bases. Parcels that meet such criteria should be considered for expeditious 
transfer to non-federal users to facilitate beneficial reuse of the closing base. To expedite base 
closure and the transfer of property to other uses and users, DoD, EPA, and state regulatory 
agencies should, as soon as practicable after the criteria are developed, define the boundaries 
of areas that are not contaminated or likely to become contaminated using legal descriptions. 
This would facilitate the transfer of uncontaminated areas to other uses and avoid delays in 
transferring such parcels. A buffer zone between uncontaminated parcels being transferred and 
any contaminated area, or other methods, should be used to ensure that no contamination reaches 
the transferred land. State and municipal laws regarding subdivision of property should be 
studied as part of the land use planning process for each base to determine their applicability and 
impact on the alternatives being considered. 

Protecting Natural and Historic Areas 

In consultation with appropriate federal and state agencies, DoD should develop criteria 
for identifying parcels of land on closing bases that contain important ecological, scenic, 
recreational, or other natural or historic features the preservation of which would be in the 
public interest. The Task Force recommends that existing criteria be used where available. 
Protection of natural and historic areas should also be included in the NEPA documentation for 
closing bases. DoD should consider the use of conservation easements, restrictive covenants, 
transferrable development rights, and other techniques to preserve such natural or historic areas 
as part of the process of transferring property on closing bases to non-military use and control. 
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Non-Federal Use of Contaminated Parcels 


The Task Force found that the end point of cleanup on closing bases must be the 
completed implementation of the approved remedy. In addition, the U.S. Government retains 
the obligation to take any further cleanup action found to be necessary. 

DoD, EPA, and state environmental regulatory agencies should develop criteria for 
determining the circumstances where a contaminated parcel of land can be leased or otherwise 
be returned to beneficial use by non-federal users before all cleanup activities on the parcel have 
been completed. The criteria should include at a minimum: 

1. The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. The use of the facility after transfer will not impede the cleanup process. 

3. Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

4. The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

5. DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. 

DoD should incorporate the criteria into guidance, train the appropriate personnel in the 
application of the criteria, and apply those criteria in leasing, licensing or granting permits for 
non-federal users of parcels on closing bases. In doing so DoD should consider the criteria and 
practices used in the private sector. DoD should design legally enforceable restrictions on 
changes in the land use to ensure that future land use of the parcel is compatible with the 
existing level of contamination and will not impede cleanup activities. The restrictions should 
allow new land uses that are consistent with state and federal law as well as with ongoing and 
future cleanup. 
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DoD and the regulatory agencies should cooperate with local governments as they apply 
their zoning regulations to base lands, providing zoning officials with full and usable information 
about the contamination, remedial actions taken and planned for the closing base, and 
recommendations for land uses, compatible and incompatible with the remedial actions. 

As a recommendation, the Task Force agreed that it may be necessary and appropriate 
for poD to indemnify subsequent purchasers and other appropriate parties (e.g., states, lending 
institutions, etc.) for any cause of action arising out of DoD’s use of the property. The 
Congress may wish to consider amending federal law to authorize such agreements. 

Descriptions of Federal Facility NPL Sites 

To the extent that the relevant information is available at the time of listing on the NPL, 
EPA should describe newly listed federal facility sites using the source and extent of 
contamination as the guiding principle, and EPA should also reconsider the descriptions of 
military installations that are on the NPL. 
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CHAPTER 2: CLEANUP PROCESS 


The Task Force examined how cleanup requirements under RCRA and CERCLA and 
•^-procedural requirements under NEPA could best be expedited and integrated without changing 
existing law. In addition, the Base Closure Act applies NEPA to certain aspects of base closure 
relating to disposal and reuse of property. The Task Force explored ways to consolidate 
duplicative requirements of the various statutes and other ways of expediting the process. 


MAKING RCRA AND CERCLA PROCESSES SIMILAR 

The roles and responsibilities of state environmental regulatory agencies and EPA vary 
depending on whether a closing base is on the NPL or not; whether facilities on the base have 
TSDF status or not; and, if it is a TSDF, whether the RCRA/HSWA corrective action program 
is federal or state. The Task Force found that each of these situations has an impact on the 
cleanup process and each provides distinct opportunities for consolidating and streamlining the 
cleanup process. In particular, procedures for determining the cleanup standards for an NPL 
site are likely to differ from procedures for determining the cleanup standards for a TSDF 
regulated by a state that has received RCRA corrective action authorization from EPA. 
Similarly, the procedures for implementing a remedial action at an NPL site differ from the 
procedures for carrying out a corrective action at a TSDF in a state that has a fully authorized 
RCRA/HSWA hazardous waste regulatory program. Moreover, the procedures for determining 
and implementing cleanup decisions at sites which are neither on the NPL nor regulated under 
RCRA may differ from both of these systems. 

Section 121 of CERCLA is the primary statutory authority for determining cleanup 
standards at all NPL sites. Section 121 describes the process and criteria for choosing the 
remedy and requires that it protect human health and the environment. It also provides that 
more stringent state standards may apply in determining the proper level of cleanup if they are 
legally applicable or relevant and appropriate. Procedures for choosing the remedy, along with 
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detailed rules governing responses to releases of hazardous substances, are contained in the 
National Contingency Plan (NCP).*^ 


As already noted, Section 120 of CERCLA specifically addresses the responsibilities of 
federal agencies for cl^up of hazardous substances. Section 120(a) requires federally owned 
facilities to comply with CERCLA to the same extent as nongovernmental entities. Section 
120(e)(2) mandates a significant EPA role in remedy selection for federal sites that are listed on 
the NPL. The section directs the federal agency concerned to enter into an Interagency 
Agreement (lAG) with EPA for the "expeditious completion ... of all necessary remedial 
action" at the facility. Executive Order 12580 allocates the President’s CERCLA responsibilities 
among the federal agencies and specifies procedures to be followed by the various federal 
agencies prior to the selection of the remedy,’^ 

For federal sites not on the NPL, Section 120(a)(4) of CERCLA mandates that state laws 
concerning response actions apply. Arguably, all of the procedures contained in the NCP may 
apply even to federal sites not on the NPL. 

Section 120(i) of CERCLA states that nothing in Section 120 "shall affect or impair the 
obligation of any department, agency, or instrumentality of the United States to comply with any 
requirement of [RCRA] (including corrective action requirements)." Section 120(i) states only 
that RCRA requirements apply generally to federal facilities; it does not specify the manner in 
which these requirements will apply through the CERCLA ARAR process. 

Cleanup Standards : The Task Force considered whether the differences in practices, 
policies, and procedures for determining cleanup standards under CERCLA, RCRA, and other 
applicable federal and state laws could be minimized. Section 3004(u) of RCRA requires all 
TSDFs seeking permits to take corrective action for all releases of hazardous waste or 
constituents from any solid waste management unit at the facility. That section does not specify 
any criteria for determining when corrective action has been successful. Section 3004(v) of 
RCRA requires facility owners and operators to take corrective action beyond the facility 
boundaries where necessary to "protect human health and the environment," except in limited 
circumstances. In the absence of a corrective action rule the states are without promulgated 
guidance on how to implement corrective action. Many states authorized by EPA to issue 
RCRA permits and administer the corrective action program have simply adopted EPA’s rules 
as their own and are thus determining RCRA cleanup standards on a case-by-case basis. The 
states and EPA also set specific cleanup standards for remedial actions under CERCLA on a 


‘"40 CFR Part 300. 

'^Executive Order 12580, §10, 52 F^. 2923, 2928 (1987). 
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case-by-case basis, but these standards must meet the general standards and criteria, including 
protecting human health and the environment, set out in Section 121 of CERCLA and in the 
NCP. In order to minimize the differences in determining cleanup standards, the Task Force 
recommends that EPA, to the extent possible, recognizing that RCRA cleanups are undertaken 
in the context of permits and CERCLA cleanups are not, promulgate regulations that make the 
cleanup standards under RCRA and CERCLA consistent.*^ 

Cleanup Execution : The Task Force also considered whether differences in executing 
cleanups under RCRA, CERCLA, and other laws could be minimized. As is the case with 
setting cleanup standards. Sections 3004(u) and (v) of RCRA do not specify procedures for 
executing corrective action. Because EPA has not yet promulgated a final rule implementing 
the corrective action provisions of these sections, EPA and state procedures for executing 
corrective actions under RCRA are currently established on a case-by-case basis. The NCP 
contains general procedures for executing cleanups under CERCLA that allow each site to be 
treated individually. In order to minimize the differences in cleaning up sites, the Task Force 
recommends that, to the extent possible, EPA promulgate regulations that make the procedures 
for executing cleanups under RCRA and CERCLA consistent. 

FFAs May Need to be Amended: There may be a need to amend Federal Facility 
Agreements (FFAs) or similar cleanup agreements between the regulatory agencies and DoD as 
'Soon as possible to address base closure related issues, because these agreements were negotiated 
and finalized before transfer and reuse of base property became an issue. The Task Force 
believed that these FFAs may need to be amended to resolve the potentially conflicting cleanup 
schedules, priorities, and policies created by base closure. 


GENERIC CLEANUPS 

DoD has traditionally studied and selected remedies for sites under the jurisdiction of 
CERCLA on a case-by-case basis, treating each site as if it were the first time DoD had 
encountered contamination. The NCP and the EPA guidance create only an extremely broad 
framework for the Remedial Investigation/Feasibility Study (RI/FS) and for the remedy selection 
process for Superfund sites, and the NCP framework does not dictate anything more specific 
than a detailed and in-depth study for each Superfund site on a case-by-case basis. Such a study, 
however, may not be the best use of limited resources. 


*^ See also . Memorandum from Don Clay, Assistant Administrator, Office of Solid Waste and Emergency 
Response, USEPA, Requirements for Cleanup of Final NPL Sites under RCRA, (June 11, 1990). 
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EPA has been examining ways to accelerate the rate of cleanups at Superfund sites. One 
of the options under consideration is to standardize the remedial planning and remedy selection 
process, as far as possible, given the variety of site conditions. This option could involve the 
development of regulations, standards and guidelines. It is expect^ that this option, if 
implemented, could yield significant long-term benefits through efficiencies of standardization. 
However, the Task Force also noted that federal facilities provide an important opportunity to 
develop innovative technology and concluded that this factor should be part of the remedy 
selection process. 

The Task Force considered whether the process of determining cleanup standards could 
be expedited through the use of st^dard or generic responses to recurring types of 
contamination, although it recognized that environmental restoration must be tailored to the 
specific circumstances of each site, including the types and sources of contamination. 
Nevertheless, some types of contamination, such as petroleum spills, are common to many sites, 
and experience has demonstrated that certain cleanup actions are effective for those types of 
problems. Once it is demonstrated that the contamination is an unexceptional case of a common 
problem for which there is a standard, effective remedy, consideration of alternatives should 
focus on evaluating the proven alternatives and their adaptation to the specific site. 

Two recent attempts to develop generic approaches to cleanup studies, one by EPA and 
^one by the A^nesota Pollution Control Agency, are described in Appendix H. The Task Force 
found that these two efforts are promising approaches to streamlining the process of cleaning up 
hazardous substances. 

The Task Force also found that DoD could expedite cleanup of contamination in some 
circumstances by using procedures and standards appropriate to the source and extent of 
contamination. For example, leaking underground storage tanks (UST) are common sources of 
contamination on closing bases. As with privately owned leaking tanks, leaking USTs on closing 
bases should be cleaned up in accordance with the rules promulgated under Subtitle I of RCRA. 
As another example, EPA often uses removal actions authorized by CERCLA, which are 
generally surface cleanups limited in scope and duration, to clean up sources of contamination 
such as leaking barrels containing hazardous substances. The Task Force recommends that DoD 
also use removal actions in appropriate situations. 


COMBE^G NEPA, CLEANUP STUDIES, AND LAND USE PLANNING 

Although land use planning, environmental impact analysis, and remedial investigation 
at closing bases all serve different specific purposes, and require different types of information, 
their shared purpose is to inform decision-makers. In many instances the information developed 
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for one of the studies will also be useful in the others. Coordinating and conducting them 
contemporaneously can improve the potential for such cost-saving cross-fertilization. In 
particular, the Task Force found that the NEPA scoping process can be used in the early stages 
of planning for base closure on an installation-wide basis to determine when and where 
coordinated studies would be appropriate. The Task Force recommends that DoD use the NEPA 
scoping, tiering, and review processes to ensure that the environmental impact analysis is 
appropriate to the action under consideration and to improve the land use planning and RI/FS 
processes. 


FINDINGS AND RECOMMENDATIONS 

Integration of RCRA and CERCLA 

The Task Force found that the potential exists to consolidate and streamline the 
practices, policies and procedures of EPA and the state environmental regulatory agencies by 
promulgating regulations implementing RCRA/HSWA corrective action authority that are 
consistent with CERCLA. In order to streamline procedures for the purposes of expediting the 
environmental restoration of military bases, the Task Force believes that EPA needs to consider 
integrating the CERCLA cleanup process with the RCRA requirements. Integration of CERCLA 
cleanup process and RCRA substantive requirements should be done by agreement between the 
regulatory agencies and DoD. In addition, EPA should promulgate a final corrective action rule 
implementing Sections 3004(u) and (v) of RCRA that is, to the extent possible under RCRA, 
consistent with the NCP. Under either approach EPA should also provide for input by states. 


Standardized Studies and Cleanup Technologies 

The Task Force found that well-known and effective remedies exist for a number of 
commonly recurring types of contaminated sites, and that using standardized studies and cleanup 
technologies at such sites could streamline and expedite the cleanup process. EPA, in 
consultation with appropriate state and federal agencies, should develop criteria for determining 
the types of circumstances and contamination for which standard or generic approaches to 
cleanup would be appropriate. DoD, EPA, and state regulatory agencies should develop and 
use generic approaches where possible. DoD, in consultation with EPA and state regulatory 
agencies, should also develop a policy concerning the use of cleanup methods, procedures, and 
standards that are appropriate to the source and site of contamination. 
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Environmental Studies 


When the alternative actions DoD is considering are interdependent, such as when the 
proposed new land use at a closing base and the final remedy chosen for a contaminated site are 
interrelated, DoD should conduct all environmental studies at the same time or coordinate their 
timing to eliminate delays caused by one study needing the results of another that is not 
completed. DoD, in consultation with appropriate agencies, should develop guidance for 
determining the circumstances when combined or coordinated environmental studies are 
appropriate and develop guidance for coordinating such studies. 
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CHAPTERS: CONTRACTING 


Because most environmental restoration work is accomplished through contracting, 
successful expedient cleanup of contaminated sites will depend largely on how well the Military 
Services manage their restoration contracts. Each service has its own acquisition strategy for 
awarding environmental restoration contracts. Those strategies have evolv^ on the basis of the 
size of the environmental programs and the types of cleanup projects identified for contract 
work. Such factors have changed significantly in recent years. The size of environmental 
restoration programs has grown dramatically, outstripping the Services’ ability to manage and 
execute them in-house. Sometimes the Services lagged behind in building in-house capability 
to properly manage them even when they are contracted out. Also, environmental restoration 
projects have become extremely varied, now ranging in type from simple site investigations to 
multiple-phase cleanups using new, exotic technologies. 

Recognizing these changes, the Services are changing their acquisition strategies. To 
meet the challenges of increased magnitude and complexity, the Services are placing priority on 
expanding contracting capacity at environmental contracting centers. For the Army, these are 
U.S. Army Corps of Engineers (USAGE) district offices; for the Navy, these are Naval 
Facilities Engineering Command (NAVFAC!) engineering field divisions and the Naval Energy 
and Environmental Support Activity; and for the Air Force, these are Human Systems Division 
(HSD) and the Department of Energy contract laboratory services such as the Hazardous Waste 
Remedial Action Program. The Air Force also uses USAGE and NAVFAC for environmental 
restoration work. 

The environmental contracting centers tend to use those contract types with which they 
have had the most experience. There is a natural bias toward using familiar contract types rather 
than exploring less familiar alternatives. For instance, USAGE district offices have been 
'successfully using firm-fixed-price contracts for their military construction projects, where the 
scope of work and, therefore, reasonable prices can be clearly defined at the time of contract 
award. The Corps recognized this and does emphasize consideration of all available contract 
types during the acquisition planning phase of its projects. Similarly, at HSD, where cost- 
reimbursement contracts to support research and development (R&D) efforts have traditionally 
been used, most of its environmental restoration projects are also conducted under cost- 
reimbursement contracts. 
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As DoD environmental program managers have gained more experience and become 
more familiar with the nature and scope of environmental restoration work, they have come to 
recognize that no one contracting method can do the job alone. Past attempts to rigidly manage 
environmental restoration work through a single type of contract have led to cumbersome and 
unnecessary administrative problems. Innovative, flexible contracting strategy is needed to 
explore various contract types so that contracting centers can select the most appropriate type 
(or types) for a particular environmental restoration project. Since different environmental 
restoration activities require different contract types and even a single project may need to use 
more than one, the DoD environmental contracting centers must develop a capability to use 
various contract types. 

In exploring ways to expedite the contracting process, the Task Force identified the 
following specific issues for review: contractor pools, types of contracts, contracting models 
and methods, the turnkey approach, contracting strategies, and third-party liability 
indemnification and construction bonds. 


CONTRACTOR POOLS 

The Task Force explored the kinds of contractor pools (see glossary) the Services need 
and how the DoD contracting centers should handle them. The concept of using a pool of 
contractors is not new to DoD environmental contracting centers. USAGE and NAVFAC have 
long been using pools of architect-engineer (A-E) contractors for traditional engineering design 
and construction work. USAGE has expanded its use of large indefinite-delivery type of A-E 
service contracts both for conducting RI/FS projects and for performing remedial cleanup 
actions. NAVFAG has developed a so-called CLEAN contract with a pool of contractors that 
can be used for each phase of the environmental restoration process. HSD has a pool of 
contractors that can perform RI/FS but not remedial design/remedial action (RD/RA), but the 
Air Force plans to expand USD’s capability to contract for RD/RA. 

Once a contract is placed with a pool of contractors, completing delivery order 
contracting actions to mobilize a contractor can take as little as four to six weeks. The use of 
contractor pools allows the contracting officer to accomplish time consuming long-lead 
administrative items such as the requirements of the Miller Act, Davis-Bacon Act, or Service 
Gontract Act. Without a pool of contractors, the normal process of mobilizing a contractor can 
take six months to one year. Gontractors would still be required to compete for the task order 
awarded pursuant to indefinite delivery contracts, if necessary. Having dedicated procurement 
cells could improve responsiveness to customers by further reducing the contracting time. 
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There are three options for establishing pools of contractors to cover all of the phases of 
environmental restoration work. The first option is to establish a pool for each phase, i.e., one 
pool for preliminary assessment/site investigation (PA/SI), one for RI/FS, one for RD, and one 
for RA, The DoD contracting centers are familiar with this option and are using indefinite- 
delivery contracts to create such pools. The second option is to create a single contractor pool 
that can perform all phases of the environmental restoration process from PA/SI to RA and the 
subsequent operations and maintenance work. Very few of DoD’s contracting centers have these 
pools. The last option is a hybrid of the other two options. 

The DoD environmental contracting centers need to explore ways to establish hybrid 
contracting pools, offering the best features of the first two options and providing more contract 
management flexibility. A well-designed pool can ensure healthy secondary competition among 
contractors who have been selected through a full and open competition. Geographic monopoly 
within a pool should be avoided. Care must be taken to ensure that some overarching control 
is placed on the contracting effort so that contract capacity is managed to avoid non-productive 
expenditures. The contracting officer should assign new work to contractors on the basis of how 
well they have performed previous assignments. Also, contract options should be reviewed 
annually on the basis of performance. Failure to perform satisfactorily should be grounds for 
disqualification from the pool. Using such mechanisms will give contracting officers leverage 
to keep contractors competitive. 


TYPES OF CONTRACTS 

The Task Force examined the two fundamental contract types the DoD contracting 
centers might use: firm-fixed-price and cost-reimbursement. Each type has several suboptions, 
and there are pros and cons for using each type. Traditionally, the DoD construction agents 
have used firm-fixed-price contracting, since the scope of work and reasonable prices can be 
defined at the time of contract award for construction work. On the other hand, the R&D 
community has primarily used cost-reimbursement contracts, since the scope of work is usually 
uncertain in R&D and thus reasonable prices usually cannot be defined at the time of contract 
award for major system development and similar R&D. 

Since environmental restoration activities require contracts of both types, DoD 
environmental restoration contracting centers must develop a capability to use various contracting 
methods. The hybrid contractor pool process can incorporate various contract types so that 
contracting officers can pick the most suitable type for a particular environmental restoration 
project. Training of contracting officers to use both types of contracts is critical for successful 
implementation. 
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CONTRACXmG MODELS 


The Task Force found that two contracting models are appropriate for environmental 
restoration work: the construction model and the service model. Distinctions between them are 
based on various contracting laws and the Federal Acquisition Regulation (FAR). A major 
difference between the two is that under the construction model, the Services generally change 
contractors between stages of the work, while under the service model, changing the contractor 
is not required. The construction model generally forces a separation between design and 
construction work. 

Because most DoD contracting centers have extensive experience with the construction 
model, they tend to use it more often. But restoration actions requiring the use of process- 
oriented cleanup technology might be better managed under the service model, which holds 
potential for acquisition time savings in comparison with the construction model and offers more 
flexibility for adapting to changes. 

The decision regarding which model to use depends largely on how the contracting 
officer classifies a particular environmental restoration effort. Many contracts combine several 
work elements, such as soil removal, bioremediation, sampling analysis, and well-monitoring. 
Some elements clearly are of a construction nature, whereas others clearly are of a service 
nature. When a remalial effort contains combinations of these work elements, the contracting 
officer must make the decision as to which contracting model is most appropriate. 

The Wage and Hour Division of the Department of Labor (DoL) has the authority to 
determine which labor rate (construction versus service) should be applied to each work element. 
Because DoL’s ruling becomes the basis for interpreting which rate applies, DoL rules on 
currently known environmental remediation work and on new elements based on emerging 
technologies will significantly affect the DoD environmental contracting center’s classification 
of its contracts as either construction or service. Recognizing its important role, the Services 
should maintain a liaison with DoL, 


TURNKEY APPROACH 

The Task Force considered how the turnkey approach, which allows one contractor to 
manage a site from start to finish, might be applied to environmental restoration work. The idea 
is to package all possible requirements up front, so that potential contractors can bid on the 
whole procurement. This approach may reduce the number of contractors competing since only 
a limit^ number of large companies possess the fiill range of skills to perform the work. This 
shortcoming could be alleviated by allowing smaller companies to team up. The turnkey 
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. approach may prove useful for contracting for RAs primarily involving process-oriented 
technology where its application requires continual monitoring of site condition and measuring 
progress toward established performance goals. Such technology may include bioremediation, 
chemical precipitation, oxidation processes, and solvent extraction. 

The turnkey concept may be used in connection with a pool of contractors that can 
perform all phases of the environmental restoration process. Contractors lacking a full-service 
capability cannot qualify for a turnkey contract. DoD should increase the use of the turnkey 
approach to combine design and construction under one contract. A properly designed and 
implemented turnkey concept could allow DoD to expedite the pace of cleanup. 


CONTRACTING STRATEGY 

In examining contracting strategy options for expediting the cleanup process, the Task 
Force concluded that all DoD contracting centers should have the authority and various tools to 
contract for all phases of the environmental restoration process, provided that adequate technical 
oversight is available. Granting this authority to those contracting centers that do not have the 
full contracting capability will allow them to establish hybrid contracts incorporating solicitation 
provisions and contract clauses covering all phases of environmental restoration activities and 
using various contracting types. When requirements develop, contracting officers can use 
delivery order contracting to fulfill them exp^itiously. 

DoD should particularly consider adopting the turnkey approach for work requiring 
process-oriented technology provided that they have the capability to monitor and oversee the 
work effectively. The primary approach to contracting for cleanup efforts currently follows the 
construction model and consists of three separate phases: study, design, and construction. Fully 
achieving the benefits of a turnkey approach may require changing the orientation of contracting 
personnel and developing an experienced, specialized contracting force for remedial projects. 
DoD should focus on establishing contracts that allow for quick reactions to emerging mission 
requirements, so that work requires only a task order or statement of work, price, and schedule 
to be negotiated. To open the competitive process for the various engineering specialties and 
cleanup technologies, it may be necessary to encourage or require joint ventures and/or teaming 
arrangements. 

Having a capability to form dedicated procurement cells at DoD contract centers could 
improve responsiveness to customers. The cell would consist of environmental engineers, 
contracting officers, and auditors. This is not currently the case; HSD contracting officers 
belong to a different organization. Also, DoD contracting centers must now rely on the Defense 
Contract Audit Agency to perform audits on contractors’ general, administrative, and hourly 
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rates. To establish a dedicated procurement cell staff from program management, contracting, 
and audit functions, the personnel should be located within the same organization and have the 
contracting authority to award contracts without higher headquarters approval. Establishing this 
arrangement does not necessarily mean complete reorganization of procurement staff. USAGE 
and NAVFAC field offices already have a similar arrangement which encourages a close 
coordination among various acquisition staff. 


THIRD PARTY ISSUES 

Attracting more contractors from the environmental cleanup industry and thus achieving 
better competition requires accommodation to assist contractors in sharing the risk associated 
with the absolute liability imposed by several environmental statutes. Indemnification available 
to DoD contractors for environmental liabilities and compliance costs is based on statute and on 
the FAR. Public Law 85-804** allows the President to authorize agencies exercising functions 
related to the national defense to grant certain kinds of extraordinary contractual relief, including 
indemnity to contractors.*^ Such indemnity is not subject to the Anti-Deficiency Act**, which 
usually prohibits open-ended provisions in U.S. Government contracts. A contract clause 
implementing Public Law 85-804*^ states, "this indemnification applies only to the extent that 
the claim, loss, or damage (1) arises out of or results from a risk defined in this contract as 
unusually hazardous or nuclear and (2) is not compensated for by insurance or otherwise. " This 
clause could be used if defined carefully so that certain environmental liabilities could be covered 
for U.S. Government cleanup contractors. DoD should review its indemnification procedure but 
in no circumstances should it indemnify contractors above the standard provided in Section 1 19 
of CERCLA. 

Another factor that increases procurement leadtime and reportedly impedes competition 
is the Miller Act bonding requirements for construction contracting. It should be noted that the 
Miller Act“ includes authority to waive the bonding requirements for cost-reimbursement 
contracts, an option that has been exercised by DoD. In addition, the bonding requirements for 


“®50 U.S.C. §§1431-1435; Executive Order 10789, 14 Nov., 1958, as amended. 

*T>oD guidance inq^leinenting the statute is at PART 50. OFARS, Extraordinary Contractual Actions. 10 
U.S.C. §2354 also authorizes indemnification in instances where the work performed constitutes R&D work. 

'•31 U.S.C. §§1341 et seq. 

‘’FAR §52.250-1. 

®40 U.S.C. §270(e). 
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' fixed-price contracts need to be- reevaluated to ensure that they realistically reflect the U.S. 
Government interest. 


FINDINGS AND RECOMMENDATIONS 

Contracting Strategy 

DoD or the Services should give its contracting centers authority to contract for the 
performance of all phases of environmental restoration work if they do not already have that 
authority. The Task Force recognizes many USAGE and NAVFAC field offices already have 
this authority. Contracting centers that now lack the authority to contract for the RD and RA 
phases of environmental restoration work are forced to terminate their site cleanup efforts at a 
certain point and hand over responsibility to another contracting center. 

Contractor Pools 

The environmental contracting centers should establish a hybrid (construction/services) 
contract format utilizing a pool of contractors and allow DoD acquisition managers flexibility 
by allowing for issuance of task orders under these contracts. This would involve establishing 
large dollar value, indefinite delivery contracts in the environmental area. Such contracting 
flexibility would also allow DoD contracting officers to pick the most appropriate contract type 
or types and contracting model for each task. 

DoD environmental contracting centers should expand the current pool of contractors, 
using cost-reimbursement contracts if appropriate to the extent commensurate with their ability 
to provide close oversight. Since close supervision and technical oversight is a must for 
administering cost-reimbursement contracts, DoD contracting centers should not award such 
contracts unless they have the capacity to provide that supervision and oversight. 

Dedicated ProcuremeDt Cells 

DoD acquisition regulations allow the establishment of dedicated procurement cells and 
the Services should consider establishing a dedicated procurement cell at their environmental 
contracting center to support cleanup efforts at the installations identified for closure. Additional 
personnel are needed to establish a procurement cell. Quick reaction is critical because very 
often the Services are forced to respond to court approved consent decrees that contain strict 
schedules. Establishing contractor pools can save significant contract administrative lead time 
which normally takes six months to a year. Using dedicated procurement cells could reduce 
reaction time from four to six weeks to one to two weeks once a hybrid basic agreement is 
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placed with a pool of contractors. Closer teamwork between members of the DoD acquisition 
staff would avoid unnecessary confusion and deter exploitation by contractors. This arrangement 
should not dilute the authority of the contracting officer whose warrant issued pursuant to law 
and regulations gives him or her certain decision-making powers. 

Training 

The environmental contracting centers should enhance training so that acquisition 
managers are well equipped to use contracts of various types. While we recognize a good 
amount of training is underway such as the Navy’s "cradle-to-grave" philosophy in construction, 
most contracting officers at DoD contracting centers tend to specialize in one contract type, and 
this situation often encourages environmental contracting centers to become biased toward a 
single contract type, whether or not it is the one most appropriate for the task at hand. A 
comprehensive cross-training program can alleviate this problem. 

Recruitment 

In recruiting and cross-training contracting officers, the environmental contracting centers 
should concentrate on bringing on board contracting officers experienced in using various types 
of contracts. These contracting centers should establish teams of contracting officers, so that 
their collective expertise will allow them to use all types of contracts. Close teamwork will also 
allow contracting officers to train each other. 

Liaison with the Department of Labor 

The contracting centers should establish a close liaison and formal coordination process 
with the Department of Labor (DoL) with regard to determining the wage classification for 
positions of personnel dealing with emerging remedial technologies. DoL’s labor-rate rulings 
on environmental restoration work elements affect the Services’ flexibility to classify individual 
remedial action projects. 
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CHAPTER 4; REGULATORY RESPONSmn:.rnES 


Under the current statutory and regulatory structure, EPA and the states may have 
overlapping regulatory authority at federal facilities. EPA and the state regulatory agencies each 
have key roles and responsibilities in base cleanup and closure. The overlapping authority has, 
however, led to confusion, conflict, and delay in timely cleanup of military bases. The Task 
Force examined problems in the base closure process created by overlapping or duplicative state 
and federal regulatory responsibilities under RCRA, CERCLA, and other statutes and explored 
the potential for expediting base closure and cleanup by delegating or consolidating regulatory 
authority. 


STATUTORY BARRIERS 

Some of the barriers to consolidating in a single environmental agency the regulatory 
responsibility for all hazardous substance cleanups at closing bases are statutory; others are 
policy or administrative in nature. RCRA/HSWA allows EPA to authorize states to conduct 
equivalent and consistent state programs with the primary responsibility for corrective action at 
military installations with TSDF permits. EPA does not have similar authority under CERCLA 
to authorize states to take over oversight responsibility for remedial actions at NPL sites. The 
Task Force noted that the potential for authorization of state programs with corrective action 
oversight under RCRA is largely unrealized, since few states have met EPA’s criteria for 
authorization. Although states may be authorized to administer the RCRA hazardous waste 
regulatory program, the Congress clearly provided that EPA would retain authority to enforce 
the statute. 

Although CERCLA does not provide for "delegation" of responsibility to individual 
states. Section 121(f) of CERCLA calls for "substantial and meaningful involvement by each 
state in initiation, development, and selection of remedial actions to be undertaken in that state. " 
Many states take an active role in cleanups of federal facility NPL sites. Many states also now 
operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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ADMINISTRATIVE MECHANISMS TO REDUCE DELAY 


Interagency agreements, Federal Facility Agreements (FFAs), and Defense and State 
Memorandums of Agreement (DSMOAs) are administrative mechanisms designed to reduce the 
delays and confusion that can result from multiple agencies having a role in cleanup decisions. 
For example, California is in the process of negotiating a series of lAGs at non-NPL installations 
within the state. One attractive feature of these agreements is that they designate either the 
California Department of Toxic Substances Control or the Regional Water Quality Board as the 
state’s "lead oversight" agency on a facility-by- facility basis. Under a Memorandum of 
Understanding between the state agencies, disputes between the Department of Toxic Substances 
Control and the Regional Water Quality Control Board, for instance, must be resolved between 
the state agencies. Under this arrangement, DoD should receive non-conflicting regulatory 
guidance from the state and should need to resort to only one dispute resolution mechanism. 

Many FFAs attempt to reconcile CERCLA and RCRA and federal and state 
requirements.^^ At some locations, this has allowed for rapid response to releases from UST 
systems at NPL sites by applying the RCRA cleanup regulations for USTs, rather than the 
CERCLA response requirements. At other locations, the state has agreed to observe the cleanup 
actions at NPL sites and determine if progress and scope are satisfactory, reserving the right to 
take legal action to direct necessary cleanup actions if it finds the progress or scope 
unacceptable. 

Another effective way to avoid delay is for DoD to involve EPA and state regulatory 
agencies, as appropriate, as early as possible in the process of investigating and cleaning up 
contaminated sites. Early review by the regulatory agencies can ensure that all parties agree that 
the investigations and studies are sufficient and thus avoid delays associated with the need to 
conduct investigations of items not identified by DoD. One technique for accomplishing this is 
the Technical Review Committee used at Tinker and McClellan Air Force Bases and elsewhere 
(See Appendix I for a discussion of the use of the Technical Review Committee at Tinker Air 
Force Base). 

Centralized processes can also help expedite cleanup under RCRA and CERCLA at 
military bases. As an example, the State of California and EPA’s Region IX are establishing 
a base closure committee made up of the two lead regulatory agencies, the DoD environmental 
and reuse offices, and other involved parties. The objectives of the committee are: (1) to 
facilitate cleanup and redevelopment of closing bases within the framework of existing laws and 


See also . Memorandum from Don Clay, Assistant Administrator Office of Solid Waste and Emergency 
Response, USEPA, Requirements for Cleanup of Final NPL sites Under RCRA, (June 11, 1990). 
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FFAs, (2) to accelerate existing FFA schedules, (3) to provide a forum for improved 
communication and mutual understanding of issues and constraints, and (4) to help resolve issues 
affecting the base closure process efficiently. 

EPA’s Federal Facilities Listing Policy (FFLP) addresses the application of RCRA and 
CERCLA authorities at federal facilities on the NPL. This policy provides for a three-party 
lAG which would identify discrete elements of the facility where cleanup would be supervised 
by the state where that makes sense technically and administratively, as long as the action 
required by the state is not inconsistent with EPA’s CERCLA approach. Application of this 
policy in appropriate circumstances may promote expeditious cleanups and reduce the potential 
■ for conflicts between the state and the federal government. This policy contemplates close 
coordination among EPA, the states, and DoD in all phrases of the cleanup of closing bases. 

EPA is in the process of developing regulations that describe how the NCP applies at 
federal facilities. One purpose of this rule is to resolve some of the confusion about how the 
NCP applies to federal, non-NPL cleanup actions. States and federal agencies have encouraged 
EPA to state in the rule that states have lead regulatory authority at non-NPL sites in order to 
clear the way for federal agencies and states to work confidently and aggressively towards 
cleanup. 

The Task Force recommends that other states consider adopting a process recently agreed 
to by California and DoD addressing the restoration and reuse of non-NPL military bases. This 
agreement between California and DoD is tailored closely after the standard FFAs. Under this 
agreement, DoD is required to comply with the NCP, CERCLA, RCRA, and other applicable 
federal and state laws regarding the cleanup of the base property. If the particular base later 
becomes an NPL site, this agreement would provide a smooth transition from state regulatory 
activities to joint federal and state regulatory activities, since DoD is already complying with the 
NCP, CERCLA, RCRA and other applicable federal and state laws. The Task Force believed 
that the use of such an agreement would help avoid potential conflicts between federal law and 
state law, and between federal regulatory agency and state regulatory agency, if the base later 
becomes an NPL site. 

The Task Force recommends that EPA, upon the state’s request, consider letting the state 
keep the "lead regulatory agency" role after the non-NPL base becomes an NPL site, on a case- 
by-case basis, in order to maintain consistency throughout the cleanup process. 
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FINDINGS AND RECOMMENDATIONS 


Avoidance of RCRA/CERCLA Overlap 

The Task Force found that EPA’s Federal Facilities Listing Policy (FFLP) addresses the 
application of RCRA and CERCLA authorities at federal facilities on the NPL. Application of 
this policy in appropriate circumstances may promote expeditious cleanups and reduce the 
potential for conflicts between the state and federal government. 

Use of lAGs 

The Task Force found that state environmental regulatory agencies and EPA play key 
roles in base cleanup and closure and that formal agreements between the parties are useful for 
improving communication and coordination and reducing the confusion and delay that can result 
from multiple agencies having a role in cleanup decisions. The Task Force also found that, 
regardless of whether all parties have signed a formal agreement, early involvement of the EPA 
and state regulatory agency in the process of investigating potential contamination can expedite 
the entire process leading to final cleanup. 

DoD, EPA, and the state environmental agencies should make better use of FFAs and 
DSMOAs. All parties must make significant efforts to implement such agreements effectively 
in order to speed the process of cleanup. Regulatory agencies must have the authority and 
compliance tools to ensure that DoD will meet its obligation under these agreements. DoD, 
EPA and state regulatory agencies must also provide sufficient staff and other resources to 
implement these agreements and expedite cleanups. Towards this end, effective implementation 
of agreements should be a key element of the job descriptions and performance evaluations of 
the individuals in each agency with specific cleanup responsibilities. 

States with closing bases, EPA, DoD and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA’s Region 
DC are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules; provide a forum for improved communication and help resolve issues affecting the 
base closure process. 

States should consider adopting a process recently agreed to by California and DoD 
addressing the environmental restoration and the reuse of non-NPL military bases. EPA should 
also, upon the state’s request, consider letting the state keep the "lead regulatory agency" role 
after the non-NPL base is listed on the NPL, on a case-by-case basis, in order to maintain 
consistency throughout the cleanup process. 
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CHAPTERS: RESOURCES AND FXJNDEVG 


ADEQUACY OF CLEANUP RESOURCES 

A principal finding of the "Forum on Our Nation’s Defense and the Environment," a 
conference attended by a broad range of DoD, EPA, and environmental organization personnel 
and sponsored by the DoD in September 1990, was that there were deficiencies in both the 
number and training of DoD environmental personnel. Similar statements have been made 
regarding personnel in EPA’s Superfund and the U.S. Department of Energy’s (DOE’s) cleanup 
program. In addition, the Office of Technology Assessment, the General Accounting Office, 
the DOE, and other organizations have repeatedly voiced concerns that the existing pool of 
trained agency and contractor environmental professionals may not be sufficient to staff the 
combined cleanup programs of DoD, DOE, EPA, the states, and the private sector,^ Sharing 
these concerns, the Task Force reviewed data on the adequacy of DoD resources for planned 
environmental restoration activities. 

At the present time, the environmental restoration program personnel needs are unknown. 
To address this question, the Office of the Assistant Secretary of Defense for Force Management 
and Personnel is currently undertaking a study to determine the personnel needs of DoD’s 
environmental restoration program. The study will be completed in 1992. 

DoD faces formidable challenges in recruiting, retaining, and training qualified personnel 
to meet environmental program needs, DoD must compete with the expanding program needs 
of other federal and state agencies and the private sector for a limited pool of environmental 
professionals. The Task Force anticipates that acceleration of the restoration program resulting 
from base closures will stress the already strained DoD environmental personnel resources. 


^The D^ense and Environmental Initiative, Department of Defense, DASD(E), "The Report of the Forum on 
Our Nation’s Defense and the Environment,” September 6-7, 1990. 

®See, for example, the Office of Technology Assessment, Congress of the United States, "Assessing Contractor 
Use in Superfund," January 1989; the U.S. General Accounting Office, "Superftind: Improvements Needed in 
Workforce Management”, October, 1987, GAO/RCED-88-1, and the U.S, Department of Energy, the "Five-Year 
Plan for Environmental Restoration and Waste Management," July 1990. 

^ Ibid. 
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especially when the competing demands of other cleanup programs are considered. The Task 
Force believes that acceleration of the program will also strain resources and expertise available 
from contractors. 

The Task Force recommends that the Congress and the administration ensure that 
adequate resources are available to DoD, EPA and the states for environmental restoration and 
oversight at closing bases. In addition, the Military Services should expand environmental 
education programs to retrain engineers, scientists and contracting specialists who have been 
displaced from other job assignments due to base closures and realignments. 

Base closure activities may result in regulatory agency^ (i.e., EPA and the states) 
oversight activities that are in addition to their existing cleanup oversight responsibilities. The 
Task Force recommends that the existing DSMOAs be reviewed as soon as possible to ensure 
that the states will be fully reimbursed for their oversight activities. The additional oversight 
activities may require amendment of DSMOAs. 


USE OF PROCEEDS FROM PROPERTY TRANSACTIONS TO FUND 
CLEANUPS 

The 1988 Base Closure Act^^ authorized closures to begin in January 1990 and end by 
October 1995, and allows DoD to use the proceeds from the sale of land at a closing base to 
offset the costs of such closing if the sale occurs by October 1995. 

The Task Force projected that cleanup of many closing bases will take more than five 
years and that final transfer of some portions of those bases may therefore not occur until after 
the five-year deadline. Moreover, funds currently budgeted for cleanup of contaminated sites 
at closing bases are insufficient to clean up all such sites. Until FY 1991, cleanup of 
contaminated sites at bases slated for closure was funded primarily under the Defense 
Environmental Restoration Account (DERA), DoD’s overall account for environmental 
restoration at all bases. DERA had $1.1 billion authorized for FY 1991. In the National 
Defense Authorization Act for FY 1991,^® the Congress moved all funding for cleanup 
activities at closing bases from the Defense Environmental Restoration Account to the Base 
Closure Account, which was provided with $100 million to fund the cost of cleanup at the bases 
on the 1988 closure list. The Congress took this action so that cleanup at closing bases would 


“P.L. No. 100-526. 
“P.L. 101-510. 
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not have to compete for DERA funds with cleanup activities at active bases for DERA funds 
under DoD’s worst-first priority system. 


TRUST FUND CONCEPT 

Applying the proceeds from the property transactions to the cleanup of other 
contaminated sites would supplement the funds appropriated for cleanup and expedite cleanup 
of such sites. For example, a trust account created with the proceeds from the lease or other 
transfer of land at a site might be used to pay the costs of long-term operation and maintenance 
of a groundwater pumping and treatment system. Use of this mechanism might recapture from 
the purchaser some of the future value of the property after the cleanup. 

Remedial and Custodial Trusts: Case Example 

An example of a trust mechanism for funding future cleanup activities is provided in the 
consent decree entered in connection with United States of America v. Stauffer Chemical 
Company, et al..^ Pursuant to the consent decree, the parties allocated responsibility for 
conducting and paying for cleanup activities at a site in Massachusetts and agreed to the 
establishment of two trust mechanisms and an escrow account through which past and future 
cleanup activities would be financed. 

In this case, the defendants responsible for conducting future agreed-upon cleanup 
activities on the site agreed to establish a trust (the "Remedial Trust") and to provide the trust 
with the money necessary to ensure the uninterrupted progress and timely completion of the 
required cleanup work. These defendants will remain jointly and severally liable for any failure 
of the Remedial Trust to comply with the terms of the consent decree. 

The defendants also agreed to establish a second trust (the "Custodial Trust") and to 
receive and hold title to approximately half of the site, which was owned by a defendant that 
had no other assets. Under the terms of the consent decree, the Custodial Trust is responsible 
for managing the property, which includes: 

• implementing land use restrictions that would maintain the integrity and prevent 
the unauthorized disturbance of structures that are to be constructed at the site as 
part of the cleanup process, 

• permitting access to the site for cleanup activities. 


^Civil Action No. 89-0195-Mc, (D. Mass.). 
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• subdividing the property and locating potential purchasers, 

• negotiating and executing the sale or transfer of the property, and 

• arranging for the sale or transfer proceeds to be delivered to the escrow account 
established by the consent decree (the "Escrow"), 

If any property included in this site is unsalable, the Custodial Trust is to establish a 
further trust to hold and operate the property in accordance with a plan developed by EPA in 
consultation with the Commonwealth of Massachusetts. The Custodial Trust is not to sell any 
real property included in the site until after completion of the remedial action has been certified, 
except in limited circumstances where future cleanup and control of the property has otherwise 
been ensured by EPA and the Commonwealth. This arrangement is similar to, but potentially 
and significantly distinct from, the covenant requirement in Section 120(h)(3)(b)(ii) of CERCLA. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United States 
for response costs incurred prior to the entry of the consent decree and to reimburse the 
defendants responsible for conducting future cleanup activity for their respective costs. The 
defendants responsible for conducting and paying for future cleanup activity are also jointly and 
severally responsible for any failure by the Custodial Trust, any further trust established pursuant 
to the consent decree, or the representative of the Escrow to comply with the terms of the 
consent decree. For liability purposes, the Custodial Trust and its trustees are not to be 
considered owners or operators of the site property solely because of the Custodial Trust’s 
ownership and disposition of such property, so long as the Custodial Trust does not conduct or 
allow others to conduct activities on the property other than those permitted by the consent 
decree. 


FINDINGS AND RECOMMENDATIONS 

Ensure Adequacy of Resources 

The Task Force recommends that the Congress and the Administration ensure that 
adequate resources are available to DoD, EPA, and the states for environmental restoration and 
oversight at closing bases. Where possible, the Military Services should expand environmental 
education programs to retrain engineers, scientists, and contracting specialists who have been 
displaced from other job assignments due to base closures and realignments. 
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Personnel Study 

In addition, the Task Force recommends that existing DSMOAs be reviewed as soon as 
possible to ensure that states will be fully reimbursed for their oversight activities. These 
additional oversight activities may require amendment of DSMOAs. The Task Force also 
recommends that DoD expand the current personnel study or initiate a new study to assess DoD 
personnel needs of an accelerated restoration program. This will enable DoD to identify and 
address potential shortages within DoD. 

Custodial Trust 

The Task Force also recommends that DoD investigate the feasibility of using a custodial 
or other type of trust funded by the proceeds from land transfers to fund long-term cleanup 
activities at closing bases. 
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APPENDIX A 

SECTION 2923 OF THE NATIONAL DEFENSE 
AUTHORIZATION ACT FOR FISCAL YEAR 1991 
(PUBLIC LAW 101-510) 




SECTION 2923 OF THE NATIONAL DEFENSE AUTHORIZATION ACT 
FOR nSCAL YEAR 1991 

Source of Funds for Environmental Restoration at Closing Installations 

(a) Authorization of AppropriationS'-There is hereby authorized to be appropriated to 
the Department of Defense Base Closure Account for fiscal year 1991, in addition to any other 
funds authorized to be appropriated to that account for that fiscal year, the sum of $100,000,000. 
Amounts appropriated to that account pursuant to the preceding sentence shall be available only 
for activities for the purpose of environmental restoration at military installations closed or 
realigned under title II of Public Law 100-526, as authorized under section 204(a)(3) of that title. 

(b) Exclusive Source of Funding— (1) Section 207 of Public Law 100-526 is amended 
by adding at the end the following: 

"(b) Base Closure Account to be Exclusive Source of Funds for Environmental 
Restoration Projects— No funds appropriated to the Department of Defense may be used 
for purposes described in Section 204(a)(3) except funds that have been authorized for 
and appropriated to the Account. The prohibition in the preceding sentence expires upon 
the termination of the authority of the Secretary to carry out a closure or r^ignment 
under this title. " 

(2) The amendment made by paragraph (1) does not apply with respect to the availability 
of funds appropriated before the date of the enactment of this Act. 

(c) Task Force Report-(l) Not later than 12 months after the date of the enactment of 
this Act, the Secretary of Defense shall submit to Congress a report containing the findings and 
recommendations of the task force established under paragraph (2) concerning: 

(A) ways to improve interagency coordination, within existing laws, regulations, 
and administrative policies, of environmental response actions at military 
installations (or portions of installations) that are being closed, or are scheduled 
to be closed, pursuant to title II of the Defense Authorization Amendments and 
Base Closure and Realignment Act (Public Law 100-526); and 

(B) ways to consolidate and streamline, within existing laws and regulations, the 
practices, policies, and administrative procedures of relevant Federal and State 
agencies with respect to such environmental response actions so as to enable those 
actions to be carried out more expeditiously. 

(2) There is hereby established an environmental response task force to make the findings 
and recommendations, and to prepare the report, required by paragraph (1). The task force shall 
consist of the following or their designees: 
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(A) The Secretary of Defense, who shall be chairman of the task force. 

(B) The Attorney General. 

(C) The Administrator of the General Services Administration. 

(D) The Administrator of the Environmental Protection Agency, 

(E) The Chief of Engineers, Department of the Army. 

(F) A representative of a State environmental protection agency, appointed by the 
head of the National Governors Association. 

(G) A representative of a State attorney general’s office, appointed by the head 
of the National Association of Attorney Generals. 

(H) A representative of a public-interest environmental organization, appointed 
by the Speaker of the House of Representatives. 
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CHARTER 

DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 


In accordance with the provisions of the National Defense Authorization Act for 
Fiscal Year 1991, Section 2923, a Defense Environmental Response Task Force is hereby 
ordered as follows: 

I. Establishment 

There is established the Defense Environmental Response Task Force. The 
Task Force shall be composed of the following (or their designees): 

A. The Secretary of Defense, who shall be chairman of the task force 

B. The Attorney General 

C. The Administrator of the General Services Administration 

D. The Administrator of the Environmental Protection Agency 

E. The Chief of Engineers, Department of the Army 

F. A representative of a State environmental protection agency, appointed 
by the head of the National Governors Association. 

G. A representative of a State attorney general’s office, appointed by the 
head of the National Association of Attorney Generals. 

H. A representative of a public-interest environmental organization, 
appointed by the Speaker of the House of Representatives. 

n. Functions 

The Task Force shall study and provide a report to the Secretary of Defense 
for transmittal to the Congress on the findings and recommendations concerning 
environmental restoration at military installations closed or realigned under Title II of 
Public Law 100-526, as authorized under Section 204(a)(3) of that title. The primary 
objectives of the Task Force shall be to: 

I. Determine ways to improve interagency coordination, within existing 
laws, regulations, and administrative policies, of environmental 
response actions at military installations (or portions of installations) 
that are being closed, or are scheduled to be closed, pursuant to Title II 
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of the Defense Authorization Amendments and Base Closure and 
Realignment Act (Public Law 100-526); and 

2. Determine ways to consolidate and streamline, within existing laws and 
regulations, the practices, policies, and administrative procedures of 
relevant Federal and State agencies with respect to such environmental 
response actions so as to enable those actions to be carried out more 
expeditiously. 

The Task Force may also make recommendations regarding changes to existing laws, 
regulations and administrative policies. 


m. Administration 

All Task Force members may be allowed travel expenses, including per diem 
in lieu of subsistence, as authorized by law for persons serving intermittently in the 
government service (5 U.S.C. 5701-5707), to the full extent funds are available. The 
expenses of the Task Force are estimated to be $500,(XX) and shall be paid from such 
funds as may be available to the Secretary of Defense. Man-year requirements are 
estimated to be three. The proponent official is the Assistant Secretary of Defense 
(Production and Logistics) who will provide administrative support through the Office 
of the Deputy Assistant Secretary of Defense (Environment). 

The Task Force shall be in place as soon as possible and meet as often as 
necessary (estimate is four meetings). The Task Force’s final report shall include 
findings and recommendations concerning the environmental response actions at 
military installations closed or realigned under Title II of Public Law 100-526, as 
authorized under Section 204(a)(3). The Task Force should complete its work by 
October 5, 1991, and will terminate on November 5, 1991, 


17 April 1991 
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Department of Justice: 

Anne Shields 

Chief of the Policy, Legislation and Special Litigation Section 
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National Association of Attorneys General: 
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State of Texas 
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APPENDIX E 

ISSUES EXAMINED BY THE TASK FORCE 






ISSUES EXAMINED BY THE TASK FORCE 


I. LAND USE AND TRANSFER 

a) To what extent may facilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken by 
the Department of Defense (DoD)? 

b) To what extent may DoD transfer a base in parcels that exclude areas where 
ongoing remediation is necessary? -How should such parcels be delineated? 

c) ■ ’ To what extent may existing or proposed land uses be a factor in cleanup 

decisions: 

i. if the site is on the National Priorities List (NPL)? 

ii. if the site is regulated under the Resource Conservation and Recovery 
Act (RCRA)? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses of the land during and after the completion of remedial action 
be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under RCRA or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

n. CLEANUP PROCESS 

a) To what extent may the practices, policies, and procedures for determining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under RCRA or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

b) To what extent may the practices, policies, and procedures for executing the 
cleanup be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under RCRA or 

iii. if the site is not on the NPL and is not regulated under RCRA? 
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ra. REGULATORY RESPONSIBILmES 

To what extent can overlapping or duplicative regulatory responsibilities and functions 
- be combined or delegated to a single regulatory authority? 

IV. FUNDING 

To what extent may proceeds from property transactions be used to fund cleanups? 
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FEDERAL PROPERTY MANAGEMENT LAWS AND REGULATIONS 

The discussion below summarizes, in general terms, certain federal statutory and 
regulatory m^dates aff<xting the transfer of interests in real property located on bases to be 
closed or reahgn^. This discussion provides general background information pertinent to the 
evaluation of various land use planning and transfer alternatives with respect to base property. 
The Constitution provides that the Department of Defense (DoD) may dispose of property or 
rights of the U.S. only as expressly or implicitly authorized by the Congress.* Any proposal 
for disposition or other transfer of interests in real property on closed bases must satisfy the 
requirements of the Federal Property and Administrative Services Act of 1949 (FPASA),^ and 
the Federal Property Management Regulations,^, as modified by the Congress with resp^t to 
transactions associated with base closures. 

Through the FPASA, the Congress has delegated its power to control utilization of 
"excess property" and to dispose of "surplus" property of the U.S. to the General Services 
Administration (GSA/. The Defense Authorization Amendments and Base Closure and 
Realignment Act (1988 Base Closure Act)’ and the Defense Base Closure and Realignment Act 
of 1990,® (the "1990 Base Closure Act"), require the Administrator of GSA to delegate this 
authority, as well as the authority to determine that surplus property shall be tiansferrd for use 
as a public airport^ and to determine the availability of excess or surplus real property for 
wildlife conservation purposes pursuant to 16 United States Code (U.S.C.) § 667b, to the 
Secretary of Defense. The Secretai 7 of Defense must exercise the authority delegated in 
aox)rdance with all applicable regulations dealing with the utilization of excess property and the 
disposal of surplus property under the FPASA as in effect on November 5, 1990. 

"Excess property" is defined under the FPASA as "any property under the control of any 
federal agency which is not required for its needs and the discharge of its responsibiUties, as 


'U.S. Const., art. IV, § 3, cl. 2 (placing power to dispose of property of the U.S., and to prescribe related rules 
and regulations, in Congress, subject to Congressional delegation^: Roval Indemnity Co. v. United State..; 313 U s 
289, 294(1941). ' * 

=40 U.S.C. § 471 et seq. 

Hi C.F.R. § 101-47. 

"40 U.S.C. §§ 483, 484. 

^Pub. L. 100-526. 

*Pub.L. 101-510. 

’50 USCA app § 1622(g). 
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determined by the head thereof.*” ”SurpIus property” is any excess property not required for 
the needs and the discharge of the responsibilities of all federal agencies, as determined by the 
, Admi^strator of the GSA.’ "Property” is defined as "any interest in property," with the 
exception of the public domain, national park and forest lands, and certain other specified 
property.*® 

Section 204(b) of the 1990 Base Closure Act also requires the Secretary of the Military 
Department contemplating a property transfer to consult with the Governor of the State and the 
heads of local governments concerned to consider any plan for the use of the property by the 
local community. DoD may not take any action with respect to disposing of surplus property 
- > at a base to be closed prior to consulting with the state and local governments.** 


General Priorities for DoD Land Transfers 

a- Transfer Within DoD. Section 204(b)(3) of the Base Closure Act requires 
that, before any transfer or disposal of any real property or facility at a base to be closed or 
realigned, other military services and agencies of DoD must be notified and given the 
opportunity to acquire property prior to any determination that the property is "excess" or 
"surplus," with priority to be given to DoD departments or instrumentalities that agree to pay 
fair market value. Since section 120(h)(3) of Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) applies only to the transfer of fee simple ownership 
. of contaminated parcels "by the United States to any other person or entity," it would not apply 
to an intra-DoD transfer. 

Transfer to Another Federal Agency . DoD property that is determined 
to be "excess” must be offered to other federal agencies before it can be offered for sale or other 
disposition to third parties as surplus property.*^ DoD will continue to have responsibilities 
with respect to contaminated property on closed or realigned bases under Section 120 of 
CERCLA until remedial action is completed, and thus contaminated property on which remedial 
action has not been taken may not be "excess." Any interest in contaminated property that the 
Secretary of Defense determines is not required for the discharge of these responsibilities or 
otherwise needed to meet DoD’s mission, however, may be considered "excess" and can be 


•40 U.S.C. § 472(e). 

•40 U.S.C. § 472(g). 

“•40 U.S.C. § 472(d). 

“Pub. L. 100-526, §2905(b)(2), 

‘^40 U.S.C. § 483; 41 C.F.R. § 101-47.203. 
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transferred to another federal agency for fair market value or as otherwise authorized. Transfers 
among federal departments or bureaus are not a sale and are not subject to the Constitutional 
provision that prohibits disposition of public property without Congressional authorization.^^ 
Under the 1990 Base Closure Act and the FPASA, a federal agency receiving property from 
another federal agency must pay the estimated fair market value for available facilities.*'* 
Exceptions to this general rule are allowed for intra-DoD transfers of real property and if the 
Administrator of GSA and the Director of the Office of Management and Budget both agree. 


As with intra-DoD transfers, section 120(h)(3) of CERCLA does not apply to 
transfers of real property interests between federal agencies or departments. DoD thus may be 
able to transfer real property, or interests therein, on which remedial action has not been taken, 
to other federal agencies as long as such transfers would not affect the ultimate responsibility 
to complete remedial action. 

c. Disposal of Surplus Property . Excess DoD property determined not to 
be required for the needs and discharge of responsibilities of all federal agencies generally must 
be disposed of as surplus property in accordance with the requirements of the FPASA and the 
Federal Property Management Regulations, as modified by federal base closure legislation.*® 
The authority to determine that excess base closure property is "surplus" has been delegated by 
Administrator of GSA to the Secretary of Defense. States and local governments are generally 
given priority over private individuals in acquiring surplus federal property.*** After il of the 
priorities are satisfied, all other surplus property is disposed of by public sale. 

Once base property in urban areas is determined to be surplus, Section 803 of the 
FPASA and the Federal Property Management Regulations require that the local governmental 
units having jurisdiction over zoning and land use regulations be afforded the opportunity to zone 
the property in accordance with local comprehensive land use planning.** Although zoning is 
solely within the purview of the local government, DoD may make suggestions as to zoning of 


•^32 Op. U.S. Att. Gen, 511. 

‘^See 40 U.S.C. §571 et seg.; Section 204(b) of the 1988 Base Closure Act, Pub. L. 100-526, 102 Stat. 2627; 
41 CFR §§101-42 to ^9. 

>Ml C.F.R. §101-47.203-7. 

» ^ee 40 U.S.C. §483, 484; 41 CFR § 101-47. 

‘^41 C.F.R. §10M7.203-7. 

'»See 41 C.F.R. §§ 10M7 303-2a -47 4906a-b. 
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surplus base real property as part of the state and local consultation required under the 1990 
Base Closure Act prior to disposal of any surplus property.*’ 

The U.S. Attorney General must be given notice and opportunity to review any 
transfer to a private party of surplus property with an estimated fair market value of $3 million 
or more to ensure that the transfer will not result in antitrust law violations.^® 

d. Public Benefit Transfers . The Federal Property Management 
Regulations, and various other federal statutes authorize the conveyance of surplus real property 
for various public purposes to state and local governmental units and eligible non-profit, 
i. institutions where federal requirements have been satisfied. These public purposes include 
education, public health (including homelessness), public parks and recreation, historic 
monuments, public housing, correctional facilities, wildlife conservation, public airports, and 
federal aid and other highways.^* 

The Secretary of Defense has been delegated the authority to determine whether 
excess property on bases being closed is to be transferred for wildlife conservation purposes, to 
state wildlife agencies or to the Secretary of the Interior.^^ Section 667b of title 10 (U.S.C.), 
authorizes such transfers without monetary consideration, if the property is valuable for 
management by state agencies for the conservation of wildlife other than migratory birds, or 
.by the Secretary of the Interior for carrying out the national migratory bird management 
program. 

Transfers pursuant to Section 667b, unless to the U.S. , must be made subject to: (1) the 
reservation by the U.S. of all oil, gas, and mineral rights and (2).the condition that the property 
shall continue to be used for wildlife conservation, and that title shall revert to the U.S. in the 
event it is no longer needed for such purposes or is needed for the national defense. 

The Secretary of Defense has been delegated the authority to transfer to a state, political 
subdivision, municipality, or tax-supported institution without consideration surplus real property 
that the Administrator of the Federal Aviation determines is essential, suitable, or desirable for 


Pub. L. 101-510 §2905(b)(2)(requiring consideration of any local co mmuni ty plans for use of surplus base 
property). 

“41 C.F.R. § 10M7. 301-2. 

2‘Sto 40U.S.C. §§483,484. ^ also 16 U.S.C. § 667b^; 42 U.S.C. § 11411; 23 U.S.C. §§ 107, 317; 50 
U.S.C. app §§ 1622d, 1622(g); 41 CFR §§ 10M7, 203-5, 203-7, 47.301-3, 47.303-2, 47.308, 47.4905. 

“See Pub. L. 101-510, § 2905. 
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the development, improvement, operation, or maintenance of a public airport subject to certain 
conditions, restrictions, and reservations of rights in the U.S. Govemment.^^ 


°See 50 U.S.C. app. 1622(g) Pub. L. 100-526 § 204. 
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PROTECTION OF NATURAL AND HISTORIC AREAS 


This appendix presents a staff analysis of options that may be useful in protecting areas 
on closing bases that have special ecological, scenic, recreational or other natural or historic 
value. These options would protect such areas after the land is transferred. 

I. CONSERVATION EASEMENTS 

A. Potential Alternatives . The Department of Defense (DoD) may grant 
conservation easements on portions of base real property that have special ecological, scenic, 
or recreational value. Such easements could be grant^ to another federal department or agency, 
such as the U.S. Fish and Wildlife Service, to state or local goverhmehts or agencies, or to 
non-profit conservation organizations. 

A conservation easement is a partial interest in real property, normally transferred by 
deed. Conservation easements may either be "appurtenant” to adjacent land or stand along "in 
gross." "Easements appurtenant" are attached to and for the benefit of adjacent land, which 
becomes the dominant estate. Unlike this traditional type of easement, an "easement in gross" 
is independent of other real property and may be held by an organization or other party as a 
separate interest in the subject property. Easements in gross must be specifically authorized by 
state law, and at least 45 states have enacted such legislation. Grant of a conservation easement 
on base property would not affect DoD’s ownership of the land and improvements thereon, 
which could be retained by DoD or transferred to third parties and used for any purpose not 
inconsistent with the conservation restrictions. 

Conservation restrictions can be tailored to fit the ecological and physical features of 
particular pieces of real property and to accommodate the needs and desires of DoD and the 
grantee agency or organization. For example, conservation restrictions can prohibit all activities 
altering the natural condition or they can permit agricultural or forestry enterprises and/or 
limited development. Conservation easements may include, in addition to negative restrictions, 
the right to enter the servient property to inspect for compliance with the restrictions and the 
right of public access for recreation. ‘ 

In concept, conservation easements can be limited or unlimited in duration, although 
marketable-title statutes in a significant number of states provide for the automatic 
extinguishment of all restrictions on real property after a specified number of years. At least 


‘ See Bruce & Ely, The Law of Easements and Licenses in Land (West 1988 & Cum, Supp.); Diehl & Barrett, 
The Conservation Easement Handbook (The Land Trust Exchange & The Trust for Public Land 1988). 
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usome of these states, however, provide special statutory exemptions for qualifying conservation 
easements.^ 

B. Related Requirements and Limitations . Because a conservation easement 
generally is conveyed by deed, Section 120(h) of Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) could be read to prohibit the grant of a conservation 
easement on contaminated property to a person or entity not part of the U.S. government prior 
to completion of remedial action. The provision appears to be inapplicable to grants of 
easements to another federal agency or department, such as the U.S. Fish and Wildlife Service. 

Although the Base Closure Acts of 1988 and 1990 authorize DoD to transfer land to state 
; agencies or the Department of the Interior for wildlife . conservation without consideration, 
pursuant to 16 United States Code (U.S.C.) 667b, no federal legislation expressly authorizes no- 
cost transfers by DoD of conservation easements that do not meet the criteria of section 667b. 
These might include easements for recreation or open space purposes, or easements granted to 
conservation groups. 

Section 319 of title 40, U.S.C., may provide the necessary authorization in some 
' Situations to the Secretary of Defense to grant easements on base real property to state or local 
governments or agencies, or to non-profit organizations, or to other feder^ agencies, even 
without a determination that such interests are excess or surplus property.^ Section 319 
authorizes the head of an executive agency having control of real property, upon application by 
a state any person for an easement for any purpose with respect to such real property, to grant 
such easement as he determines will not be adverse to the interests of the United States. The 
head of the agency may make such easement subject to whatever "reservations, exceptions, 
limitations, benefits, burdens, terms, or conditions," as he "deems necessary to protect the 
interests of the United States."^ 

Section 319 states that grants of easements pursuant to the provision "may be made 
without consideration, or with monetary or other consideration, including any interest in real 


^See Diehl & Barrett, supra at 132. 

^But see S. Rep. No. 1364, 87tfa Cong., 2d Sess., reprinted in 1962 U.S. Code Cong. & Admin. News 3870 
(providing no indication that Congress specifically contemplated that the provision would be applicable to easements 
Tor conservation purposes); ^ also Letter from Administrator of GSA to the Speaker of the House (June 12, 1961, 
reprinted in 1962 U.S. Code Cong. & Admin. News 3873-74 (recommending the enactment of Section 319, partially 
to avoid the FPASA requirement that easements in real property be excess and surplus property in order to be 
granted, and noting that, in the opinion of GSA, such enactment would not affect the budgetary requirements of 
GSA or any other executive agency)). 

^Cf. 10 U.S.C. §§ 2668, 2669 (authorizing the Secretary of a Military Department to grant easements for 
rights-of-way for certain specified purposes and "for any other purpose that he considers advisable"). 
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property,^" The Federal Property Management Regulations require, however, that DoD obtain 
consideration equal to the amount by which an easement decreases the value of the property 

The following executive orders and statutes may provide a basis for the grant of 
easements or restrictive covenants with respect to real property on bases to be closed or 
realigned: 

1) Wetlands . Executive Order 11990 requires in part, with respect to the lease, 
grant easement or right-of-way, or disposal of any federally-owned property, that 
the federal agency responsible for these activities: (a) refer in the conveyance to 
"those uses which are restricted under identified Federal, State, or local wetlands 

, regulations;" (b) "attach other appropriate restrictions to the uses of the property 
by the grantee or purchaser or any successor, except where prohibited by law" 
or (c) "withhold such properties from disposal." The Executive Order also 
requires each federal agency to take action to minimize the destruction, loss, or 
degradation of wetlands, and to preserve and enhance the natural and beneficial 
values of wetlands in carrying out its responsibilities for, among other activities, 
the disposal of federal lands and facilities. 

2) Floodplain . Executive Order (E.O.) 1 1988, as amended, imposes obligations and 
limitations similar to those imposed with respect to wetlands by E.O. 11990 on 
federal agencies involved in. financial transactions relating to areas located in 
floodplain. 

3) Endangered Species/Critical Habitats . The Endangered Species Act of 1973, as 
amended,’ prohibits any DoD action that would jeopardize endangered species 
or critical habitats as determined by the Secretary of Interior and requires that 
DoD "further the Purposes of the Act by carrying out programs for the 
conservation of’ these species and habitats. 

4) Designated/Proposed Wilderness Areas . The Wilderness Act of 1964, as 
amended,® requires that DoD "be responsible for preserving the wilderness 
character" of any areas on military installations that are within the boundaries of 


^40 U.S.C. § 319. 

®41 C.F.R. § 101. 

’16 U.S.C. §§ 1531-1543. 
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wilderness areas designated by the Congress [or proposed for such designation] 
pursuant to the Act. 

-5) , Designated/Proposed Wild and Scenic Rivers . The Wild and Scenic Rivers Act 

of 1968, as amended,^ authorizes the protection of designated rivers and adjacent 
property and requires DoD to take action necessary to further the purposes of the 
Act with respect to properties, if any, under its jurisdiction "which include, 
border upon, or are adjacent to, any river included" within a designated river 
system. 

6) Coastal Barriers . The Coastal Barrier Resources Act of 1982,'® places strict 
. requirements on any DoD program that would affect the coastal barrier system, 

7) Natural Landmarks . Various federal acts, including the National Environmental 
Policy Act (NEPA) and the National Historic Preservation Act, indicate that DoD 
should protect natural landmarks." 

^ 8) Aquifer Recharge Areas . The Safe Drinking Water Act forbids the use of federal 
financial assistance for any project endangering a designated sole source aquifer' 
recharge area. 

Since the FPASA regulations require fair market value consideration for easements, it 
is not clear that easements to ensure compliance with the above provisions can be granted to 
non-federal agencies or to non-governmental organizations without consideration.'^ The 
authority to grant an easement to another federal agency also needs to be clarified. 

n. HISTORIC PRESERVATION EASEMENTS 

DoD may grant an historic preservation easement to protect any building or other 
structure of historical importance on a base to be closed or realigned. Following the grant of 
an historical easement, DoD or a successor landowner could continue to use the burdened real 


’16 U.S.C. §§ 1271-1287. 

”16 U.S.C. §§ 3501-3510. 

"See National Environmental Policy Act of 1969, 42 U.S.C. § 4332(2)(C) (requiring that "irretrievable" 
resources be protected); National Historic Preservation Act (requiring federal agencies to minimize possible harm 
to any landmark attributable to their undertakings); s^ al^ P.L. 94-58 (directing the Secretary of Interior to 
investigate property that exhibits "qualities of national significance" for possible inclusion in the National Park 
System or on the Registry of National Landmarks). 

41 C.F.R. § 101-47.313-2. 
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property for any purpose and in any manner not inconsistent with the restrictions included in the 
deed granting the easement. Historic preservation easements, although different in purpose, are 
similar in nature to conservation easements and the federal, state and local legal requirements 
and limitations noted above with respect to the authority of DoD to grant conservation easements 
and the enforceability of such easement may also affect the ability to grant and enforce historic 
preservation easements. 

The Archaeologic and Historic Preservation Act of 1974 and the National Historic 
Preservation Act of 1966 may place certain requirements on DoD to the extent that its 
undertakings may have an impact on archaeologically or historically significant property. 

m. TRANSFER OF FEE SIMPLE OWNERSHIP 

In some circumstances, the ecological or other natural features of DoD property may be 
so significant that the only viable way to protect the ecological, scenic, recreational, or other 
value of the property will be to impose restrictions on the property preventing any change from 
its natural state. In such cases, it may be advisable to transfer ownership of the land to the U.S. 
;Fish and Wildlife Service, to an appropriate state agency, or to a non-profit conservation 
organization for management, perhaps after imposition of restrictive deed covenants or easements 
to ensure that the property will remain in its natural state following any future sale. No-cost 
transfers to state agencies or to the Department of the Interior are authorized under 16 U.S. C. 
§ 667b, if their purpose is wildlife conservation. 

IV. DEED RESTRICTIONS AND COVENANTS 

A. Potential Alternatives . Rather than granting a conservation or historic 
preservation easement on base property to another agency or entity to protect its special natural 
or historic attributes, DoD might place a restriction or "real covenant" in the deeds for such 
property. 


Mutual covenants may be imposed by a common vendor or original owner of a 
subdivided parcel to control features of adjoining lots pursuant to a common development or 
subdivision plan. DoD might encourage the use of such covenants by a developer who 
purchases base property for subdivision and development and consider the utility of such 
covenants in developing land use plans for base property. 

B. Related Restrictions and Limitations . The term of deed restrictions and 
covenants may be limited by state marketable title statutes or other law and such restrictions may 
need to be re-recorded to remain enforceable, although exceptions for restrictions for public or 
charitable purposes may be applicable. In addition, dependent on local law, deed restrictions 
and covenants may not be considered to "run with the land" and thus may not be enforceable 
against future owners of the property. Affirmative covenants are not enforceable in many 
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jurisdictions. Also, deed restrictions and covenants, even if enforceable, may only be 
enforceable by DoD, thus placing a burden on the DoD to monitor compliance with the terms 
of the restrictions and covenants. Thus, in some cases, the grant of a conservation easement 
may be preferable to the use of restrictive covenants or restrictions in deeds. 

V. TRANSFERABLE DEVELOPMENT RIGHTS 

Transferable Development Rights (TDRs) may be useful tools in some cases to channel 
development away from environmentally sensitive areas and toward areas designated for 
growth.'^ TDR programs typically involve designation by zoning laws of some lands in a 
particular region as preservation areas, where only minimal development, if any, is allowed, and 
designation of other lands as growth areas, where high density residential or commercial 
development may be allowed. The local land use authority grants TDR’s to owners of property 
in the preservation areas, which they can sell or transfer for use with respect to lots in the 
growth areas. The zoning structure for designated growth areas is two-tiered, including both 
a base zoning density and a higher density level permitted only if owners of property obtain 
TDR’s. 


DoD might participate in a TDR program by reserving TDR’s on certain environmentally 
sensitive land that it transferred and by selling these TDR’s to purchasers of base property that 
was earmarked for higher density growth. The feasibility of such a program and its prospects 
for success as a mechanism to protect environmentally sensitive land in ^me parts of a base and 
promote growth would depend upon development of a comprehensive land use plan that was 
integrated with the land use plans and zoning ordinances of the municipalities with jurisdiction 
over the property following closure of the base. It also would require the cooperation of local 
authorities to manage the program. The design of a TDR program could be part of the state and 
local consultation process required under the 1990 Base Closure Act. The consultation regarding 
local land use plans and zoning could readily accommodate development of a TDR program. 

VI. LEASES FOR RECREATIONAL PURPOSES 

Property that becomes excess as a result of base closure may be leased to state or local 
governments for use as parkland or for other recreational purposes pending its ultimate 
disposition if the lease arrangement can satisfy the requirements of Section 2667(f) of title 10, 
U.S.C. 


‘^ See Institutional Guidelines for Desi 2 ning Successful Transferable Rights Programs . 6 Yale J. on Reg. 369, 
372-73. 
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EXAMPLES OF GENERIC APPROACHES TO CLEANUP 


In a recently released report called "Conducting Remedial Investigation and ^ 
Feasibility Study (RI/FS) for Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA) Municipal Landfill Sites," Environmental Protection Agency’s 
(EPA’s) Office of Emergency and Remedial Response has begun to streamline the National 
Contingency Plan (NCP) framework for specific sites with similar characteristics. The 
principle on which this process is based is simple: sites that share similar characteristics lend 
themselves to remediation by similar technologies and processes. By identifying these 
similarities and exploiting them to develop generic protocols for cleaning up National Priority 
List (NPL) or other contaminated sites, the limited resources could be used more efficiently 
without sacrificing the quality of the results. This method could lead to excellent results as 
repeated use of pre-defined protocols could allow for fine-tuning of specific procedures. 

Municipal landfills are a good target for this streamlining process because they share 
many significant features, and because they are amenable to a relatively small number of 
remediation processes. Most municipal landfills are remediated by one of a limited number 
of containment strategies. Containment has been identified as the most likely response 
mechanism because (1) municipal landfills are composed primarily of non-hazardous, and to 
a lesser extent hazardous wastes; therefore, they often pose a low-level threat rather than a 
principle threat; and (2) the volume and diversity of wastes within municipal landfills often 
make treatment impractical. 

The EPA’s study of municipal landfill sites was the first federal attempt to streamline 
the RI/FS and remedy selection process. The goals of the study included (1) developing 
tools to assist in scoping the RI/FS for municipal landfill sites, (2) defining strategies for 
characterizing municipal landfill sites that are on the NPL, and (3) identifying practicable 
remedial action alternatives for addressing these types of sites. The study breaks new ground 
by streamlining the NCP into specific areas that define a procedural protocol for cleaning up 
municipal landfills. The resulting procedure, however, is only the first step towards weaving 
the NCP into general procedural guidelines for municipal landfills as well as other CERCLA 
sites. 


Section 6 of the report, Development and Evaluation of Alternatives for an Example 
Site, is a good example of how alternatives can be developed by using various combinations 
of technology that are evaluated on a specific pre-determined set of criteria. 


The Minnesota Pollution Control Agency is also attempting to develop generic 
protocols for the cleanup of hazardous and municipal wastes. The state agency has begun 
developing a set of generic documents for Requests for Response Action (RFRA), the basic 
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document that controls a cleanup by a responsible party, as well as a standardized study for 
‘ establishing soil cleanup levels. 

, . The documents that the state agency is currently reviewing would greatly simplify the 
paperwork involved in conducting a Superfund cleanup. The state agency could employ 
these documents, in a form modified to reflect the specific details of each site, begin the RI 
process, set up a schedule for remediation and notify the responsible party of the state’s 
specific concerns and regulations. 

ITie Minnesota procedures for establishing soil studies will attempt to establish a 
consist^t matrix for establishing cleanup levels on a site by site basis. Generally, it is 
difficult to assign specific numerical standards for soil cleanups that are applicable to all 
sites. The complexity of soils themselves usually renders such standards unusable. 

However, the state hopes that by evaluating the routes of exposure, the potential future uses 
of the area, and the risks from exposure to both the environment and human health, it can 
design an approach that will avoid the problems of specific standards, but not necessitate 
extensive study and analysis of each site. 

Because both of these documents are still under review in Minnesota, it is not yet 
clear exactly how each will be used to streamline the remediation process. These steps, 
along with the EPA study, are some of the first attempts to generalize and simplify a process 
that has been defined and implemented on a case-by-case basis. While in the future, such 
documents will definitely become even more gener^, these two will provide models to work 
from as the process of streaunlining and simplification continues. 
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July 10, 1987 

The Honorable Mike Synar 

Chairman, Subcommittee on Environment, 

Energy and Natural Resources 
Committee on Government Operations 
House of Representatives 

Dear Mr. Chairman: 

In June 1984, you requested that we review the Department of 
Defense’s efforts to dispose of hazardous waste at Tinker 
Air Force Base, Oklahoma, a major generator of hazardous 
waste. Problems with the generation, storage, and disposal 
of hazardous waste have resulted in the contamination of 
several sites on base. In December 1984, your Subcommittee 
held hearings and we testified on the results of our review. 
We subsequently issued our report. Hazardous Waste 
Management at Tinker Air Force Base — Problems Noted, 
Improvements Needed (GAO/NS IAD-8 5-91 , July 19, 1985). 

On May 14, 1986, you requested that we review the Air 
Force’s actions to identify and clean up abandoned hazardous 
waste sites at Tinker and to correct problems we found 
relating to the generation, storage, and disposal of 
hazardous waste. This briefing report oresents the results 
of our work on actions taken on abandoned sites. 

In 1981, the Air Force started imolementing the Department 
of Defense's Installation Restoration Program to identify 
and clean up contaminated sites at Tinker. Actions taken 
after your Subcommittee hearings were as follows: 

— In January 1985, Tinker created the Installation 
Restoration Program Technical Review Committee, 
which directly involved environmental experts of 
state and federal regulatory agencies in resolving 
Installation Restoration Program problems in a more 
timely and effective manner. 

— In February 1985, Tinker established an 
Environmental Action Group to increase its 
responsiveness to hazardous waste issues and to act 
as a clearinghouse for all environmental actions. 

The group's weekly meetings are attended by 
representatives from all base activities that handle 
hazardous material. 
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— In August 1985, Tinker created a Technical Working 
Group staffed with technical experts to assist the 
Technical Review Committee, This group meets, prior 
to scheduled quarterly meetings of the Committee, to 
establish agenda items for the Committee covering 
questions and technical issues concerning Tinker's 
Installation Restoration Program, such as possible 
cleanup alternatives, 

— In October 1985, Tinker established a single point 
of contact for environmental issues by creating a 
new Environmental Management Directorate. This 
action raised the visibility level of environmental 
problems and enhanced the working relationship with 
regulatory agencies, 

— In March 1986, Tinker contracted with the Army Corps 
of Engineers for completing the Installation 
Restoration Program on a cost-reimbursement basis. 
This action eliminated the need for private 
contractors and the time-consuming need to amend a 
contract each time requirements change. The Corps 
also compressed parts of two phases of the 
Installation Restoration Program into one study 
which should reduce the time needed to begin site 
cleanup work. 

Tinker officials are addressing deficiencies in the 
hazardous waste management structure. By centralizing the 
organization and decision-making process. Tinker should be 
able to better manage the restoration program. Officials of 
federal and state regulatory agencies generally agree that 
the Air Force is on the right track in identifying and 
cleaning up contaminated sites on Tinker. Appendix I 
provides more details on the organizations responsible for 
the Installation Restoration Program activities. 

While the Air Force has taken actions to restore hazardous 
waste sites on Tinker, much still needs to be done. 

Seventeen sites (including four streams on base which are 
considered one site by Tinker) were identified as 
contaminated. Eleven of the 17 sites have contamination 
problems with a high or moderate potential for migrating to 
other areas. The only remedial actions taken so far are the 
removal of contaminated sediment from one of the streams and 
a connecting drainage ditch and the placing of a clay cap 
over landfill number 6. However, regulatory officials have 
stated that the source of the stream's contamination must be 
stopped or it will have to be cleaned up again. Appendix II 
contains details of the various work being performed. 
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Appendix III provides the status of each of the 17 
contaminated sites. Besides dealing with each contaminated 
site, the Air Force has directed the Corps of Engineers to 
conduct groundwater assessments to ensure that conteunination 
has not moved off base. The Air Force is also testing the 
base's water supply wells quarterly for signs of 
contamination. 

We discussed the issues in this briefing report with 
officials responsible for managing the Installation 
Restoration Program and included their comments where 
appropriate. As you requested, we did not obtain official 
agency comments. Appendix IV describes the objective, 
scope, and methodology of our work. 

As arranged with your office, unless you publicly announce 
its contents earlier, we plan no further distribution of 
this report until 30 days from the date of its issuance. At 
that time, we will send copies to the chairmen of other 
concerned committees; the Secretary of Defense; the 
Secretaries of the Army, the Navy, and the Air Force; the 
Director, Office of Management and Budget; and other 
interested parties upon request. 

Sincerely yours, 

Harry R. Finley 

Senior Associate Director 
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ORGANIZATIONAL RESPONSIBILITIES FOR THE 
INSTALLATION RESTORATION PROGRAM 
AT TINKER AIR FORCE BASE 

The Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA) (42 U.S.C. 9601) and the 1986 
amendments, commonly known as Super fund, were enacted to provide 
for cleanup of the nation's hazardous waste! sites. The law 
provides that federal agencies must comply with CERCLA* s 
requirements to the same extent as private entities must comply. 

The Department of Defense's Installation Restoration Program 
(IRP) is an expansion of a program the Army started in 1975 to 
(1) identify and evaluate suspected problems associated with past 
hazardous waste disposal sites located on Department of Defense 
(DOD) installations and (2) control the migration of hazardous 
waste contamination from these sites. These requirements were 
later stipulated in CERCLA. 

The Air Force formulated its initial IRP policy guidance in 
December 1980 and started its program in January 1981. The 
Office of the Deputy for Environment, Safety, and Occupational 
Health in the Office of the Deputy Assistant Secretary of the Air 
Force for Installations, Environment, and Safety sets the overall 
policy for the Air Force's IRP. 

The IRP consists of four phases. During Phase I, the 
installation assessment is made, including site inspections and 
records searches, to identify bases with closed, potentially 
hazardous waste sites. During Phase II, the existence of 
contaminants affecting the environment is confirmed. During 
Phase III, technology, if needed, is developed or advanced to 
solve some of the problems. During Phase IV, remedial action is 
designed and executed. 

PROGRAM ORGANIZATIONAL STRUCTURE AND ROLES 


The following is a brief description of the offices or activities 
involved in the IRP and the responsibilities of each. 


^Hazardous waste is defined as waste which, because of its 
quantity; concentration; or physical, chemical, or infectious 
characteristics, may cause or contribute to an increase in 
mortality or pose a substantial hazard to human health or the 
environment when improperly treated, stored, transported, or 
disposed of. 
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Headquarters and major commands 

The Directorate of Engineering and Services, Air Force 
Headquarters, Washington, D.C., has overall management 
responsibility for the Air Force's IRP; but major commands, such 
as the Air Force Logistics Command at Wr ight-Pa tterson Air Force 
Base (AFB) , Ohio, are the IRP managers for bases in their 
commands. The Logistics Command expects its bases to manage 
their own programs, with the Command responsible for program 
oversight and approval. 

Air Force Engineering and Services Center 

The Air Force Engineering and Services Center at Tyndall AFB, 
Florida, is a , technical support organization of uthe Air Force's 
Directorate of Engineering and Services, providing support to the 
major commands upon request. This support has included providing 
contractors for most of the Phase I studies to date. 

Occupational and Environmental Health Laboratory 

The Air Force Occupational and Environmental Health Laboratory 
(OEHL) at Brooks AFB, Texas, is under the command of the Air 
Force Systems Command. OEHL, the Air Force's technical manager 
for Phase II, initiates work on a base when requested by a major 
command. OEHL monitors Phase II studies performed by contractors 
awarded contracts by ;the Air Force Systems Command's Aeronautical 
Systems Division at Wr ight-Patterson AFB, Ohio. 

Base level 

Generally, Air Force base-level IRP responsibility rests with the 
base's civil engineer. However, Tinker has given this 
responsibility to the newly created Environmental Management 
Directorate. 

ORGANIZATIONS CREATED TO AID 
TINKER'S IMPLEMENTATION OF THE 
INSTALLATION RESTORATION PROGRAM 


Tinker reorganized its hazardous waste management structure to 
centralize responsibility for all environmental matters, 
including the IRP, and to respond to oversight reviews by the 
Subcommittee on Environment, Energy and Natural Resources, House 
Committee on Government Operations; state and federal regulatory 
agencies; and cognizant Air Force organizations. 
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Technical Review Committee 

The Technical Review Committee consists of designated 
representatives from the parties required to approve IRP plans, 
including the Air Force, Environmental Protection Agency (EPA) , 
and the State of Oklahoma- The Committee was created on January 
15, 1985, to expedite remedial actions by eliminating the delay 
associated with the normal review process. This face-to-face 
forum provides the Air Force with the expertise of the regulatory 
agencies in the decision-making process- 

Tinker, including the Air Logistics Center, is represented by the 
Director of the Environmental Management Directorate, and the 
State of Oklahoma is represented by officials from the Oklahoma 
State Department of Health. ■ EPA Region VI officials represent 
EPA on the Technical Review Committee. Officials from other 
agencies, such as the Oklahoma Water Resources Board, the 
Association of Central Oklahoma Governments, the Garber 
Wellington Aquifer Association (represents towns and cities using 
the aquifer) , the Army Corps of Engineers, and the Oklahoma 
Geological Survey, may attend and comment on matters before the 
Committee. 

The Committee members meet quarterly to discuss all IRP proposals 
and to reach a consensus on the specific IRP actions to be taken. 

Environmental Action Group 

The Environmental Action Group was established in February 1985 
to increase Tinker’s responsiveness to hazardous waste issues and 
to act as a clearinghouse for all on-base activities' 
environmental actions. The group is responsible for IRP problems 
and other issues such as hazardous waste removal, unpermitted 
discharges, industrial waste treatment plant discharge, and 
hazardous waste storage. This group assists Air Force management 
in measuring the progress being made in each area and in ensuring 
that issues are being dealt with in a timely manner. 

The group, which meets weekly, consists of representatives from 
all base activities that handle hazardous material. 
Representatives from other organizations may be asked to attend 
when their technical assistance is required. Each representative 
is authorized by his or her staff office to act on decisions made 
during the meetings. 

Technical Working Group 

Established in August 1985, the Technical Working Group supports 
the Technical Review Committee with technical representatives 
from the same agencies. The Technical Working Group meets one 
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month prior to the Committee meetings to study proposed IRP 
actions and establish agenda items for the Committee. These 
meetings cover questions and the technical aspects concerning 
Tinker's IRP, such as possible cleanup alternatives. 

Environmental Management Directorate 

The Environmental Management Directorate was established in 
October 1985 as the sole point of contact for outside agencies on 
all environmental issues. This Directorate consolidates 
functions of the Director of Engineering and the Surgeon General 
on environmental matters. The Directorate, staffed with 45 to 50 
people, reports directly to the command section of the Air 
Logistics Center. 

ROLE OF THE CORPS OF ENGINEERS 

Before Phase II was complete. Tinker officials discontinued using 
OEHL as program manager and contracted directly with the Army's 
Corps of Engineers in an effort to complete the IRP in a more 
timely manner. According to Corps officials, they reviewed the 
work performed in Phase II and used it where applicable. The 
Corps* investigation, which began in March 1986, is scheduled for 
completion in fiscal year 1988. 

The members of the Corps* project team are environmental 
specialists with backgrounds in civil engineering and geology. 

The Corps' duties as Tinker's IRP project manager include 
investigating and identifying the sites on base contaminated by 
hazardous waste, developing the processes to be used for remedial 
action, and preparing the plans and specifications to enable a 
contractor to clean up the sites. 

According to Corps officials, individual IRP projects can be 
completed in a more timely and effective manner by combining 
Phase II with the first part of Phase IV. In the past. Phase IV 
work could not begin until a final Phase II report had been 
issued. Under the Corps* approach, the time frame for 
implementing the IRP is reduced by eliminating the report and by 
collecting the data necessary to design a remedial action plan 
(Phase IV) while obtaining data needed to quantify the 
contamination at a site (Phase II). 

In addition, it is no longer necessary to amend a contract each 
time the scope of work changes because the Corps staff perform 
the work themselves on a cost-reimbursement basis. Previously, 
OEHL had to modify contracts with private environmental firms on 
a stage-by-stage basis. 
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The Corps staff prepare a work plan for each contaminated site 
after discussion with the Technical Working Group and present the 
plan to the Technical Review Committee for approval. The 
statenent of work must be approved in writing by the State of 
Oklahoma and the EPA. 
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IMPLEMENTATION OF THE 
INSTALLATION RESTORATION PROGRAM 


Tinker AFB is one of the largest military industrial 
installations in the world. Tinker, which was activated in March 
1942 and covers 4,775 acres in central Oklahoma (southeast of 
Oklahoma City) , hosts about 40 tenant organizations, including 
the Oklahoma City Air Logistics Center. The Air Logistics 
Center, under the Air Force Logistics Command, operates a 
maintenance depot on Tinker. This depot, which overhauls or 
modifies more jet engines than any facility in the free world, 
serves as a repair depot for several aircraft and weapons. The 
repair and overhaul processes require the use of large quantities 
of hazardous materials and result in Tinker's status as the 
largest hazardous waste generator in the Air Force. 

Problems in the past with the generation, storage, and disposal 
of this hazardous waste have caused contamination of several 
sites and the groundwater at Tinker AFB. Tinker lies directly 
over the known recharge area for the Garber Wellington aquifer 
from which Tinker and several cities near Oklahoma City obtain 
their drinking water. Tinker is currently implementing the IRP 
to identify and clean up these contaminated sites. EPA has 
identified two sites to be included on its National Priorities 
List2 — building 3001 and Soldier Creek (one of the base streams). 

PHASE I 

The Air Force Engineering and Services Center at Tyndall AFB 
prepared the statement of work3 for Phase I of Tinker's IRP and 
coordinated it with the Air Force Logistics Command. The Air 
Force Engineering and Services Center obtained a private 
contractor, Engineering-Science , to conduct the IRP Phase I study 
for Tinker. Engineering-Science began the Phase I study in July 
1981 by reviewing records and files, conducting field 
inspections, and interviewing officials from Tinker and the 
applicable regulatory agencies to identify current and past areas 
of hazardous waste generation and disposal as well as disposal 
methods. The final report was issued in April 1982. The 
completed study cost $45,900. 


2The National Priorities List identifies those sites deemed to 
pose the greatest potential for long-term threat to human health 
and the environment. 

^The statement of work describes tasks, establishes a schedule 
for conducting the tasks, lists all expected deliverables, and 
presents a cost estimate. 
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Study findings 

Engineering-Science's Phase I final report identified 14 sites on 
Tinker as having potential environmental contamination. Using 
the Air Force's Hazard Assessment Rating Method (HARM) r a system 
to set priorities for the sites that is similar to the system 
used by EPA, the contractor scored each site on a scale of 0 to 
100 (worst case being 100) based on the following considerations: 

— characteristics of the waste at the sitCf 


possible sites for contaminant migration, 

potential pathways for contaminant migration, and 

current efforts to contain the contamination. 


Based on these HARM scores, the contractor then classified each 
site as having high, moderate, or low potential for migration of 
contaminants to other areas. Areas having HA^ scores greater 
than 64 were of primary concern and were considered by the 
contractor to have high potential for contaminant migration. 

These sites required further investigation in Phase II. _ The 
contractor conclud'id that 3 of the 14 sites at Tinker fell into 
this category: two landfills and an industrial waste pit. 

Sites with HARM scores of 50 to 64 indicated moderate potential 
for contaminant migration and were recommend_ed for further 
investigation in Phase II. Six of the i 

landfills, an industrial waste pit, a radioactive waste disposal 
site, and a fire training area — fell into this category. 

The five remaining sites had HARM scores lower than 50, which 
indicated low potential for contaminant migration. They were 
therefore not recommended for Phase II investigation. These 
included one landfill, three radioactive waste disposal sites, 
and a fire training area. Although these sites were not 
recommended for further investigation, three were investigated in 
Phase II. The Corps of Engineers included the three sites in its 
Phase II workbecaLe it felt that not enough work had been done 
in Phase I. For detailed descriptions, HARM scores, and 
recommendations for each site, see appendix III. 


Surface and groundwater testing 

water quality data from the O.S. Geological Survey, the 
Bioenvironmental Engineering Officer's monitoring progrM, and 
sediment samples taken by the Oklahoma Water Resources Board 
helped Engineering-Science determine that the 

systems on base had been sources of contaminant migration since 
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base operations began in 1942. The potential exists for the 
contaminants in the streams to migrate through the sediment, 
leaching into the local surface waters and into the groundwater 
system. For this reason, Engineering-Science recommended 
sampling the streams and some of Tinker's water supply wells. 

Regulatory agency involvement 

As part of the Phase I study, Engineering-Science interviewed 
federal, state, and local agencies* officials to obtain 
environmental data pertinent to the base. These agencies 
included the Oklahoma Geological Survey, the O.S. Geological 
Survey, the Oklahoma Water Resources Board, EPA, and Oklahoma 
University's Health Sciences Center. 


PHASE II 

The purpose of Phase II is to determine if environmental 
contamination has resulted from hazardous waste disposal 
practices. This phase includes an estimate of the extent of 
contamination, identification of the environmental consequences 
of migrating pollutants, and recommendations for additional 
investigations for sites identified in Phase I. 

OEHL, the program manager for Phase II, drafted a statement of 
work for Phase II efforts. OEHL * s. Director of Technical Services 
Division and the Air Force Logistics Command Headquarters 
approved the statement of work. 

OEHL contracted with Radian Corporation to do a portion of the 
Phase II investigation- The contractor made the initial Phase II 
site visit on September 29, 1983, with subsequent field work 
performed between November 1983 and October 1984. Radian issued 
its final report in October 1985. Its efforts under Phase II 
cost $657,300. OEHL's technical contract monitoring activities 
included comparing detailed monthly status reports with the 
statement of work, verifying Radian's analysis methods, and 
visiting the contractor at Tinker at least once. 

Study findings 

Radian's Phase II investigation included 12 sites: 10 of the 14 

sites identified in Phase I, building 3001 (including water 
supply wells 18 and 19) , and four base streams grouped as one 
site. The 10 sites included 6 landfills, 2 industrial waste 
pits, and 2 of the 4 radioactive waste disposal sites identified 
in Phase II. All of these sites (except for the radioactive 
waste disposal sites and landfill number 1) had received high or 
moderate HARM scores. The four sites identified in Phase I but 
not included by Radian in Phase II were fire training area 1 and 
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radioactive disposal site 1030Wr which had moderate HARM scores , 
and fire training area 2 and radioactive disposal site 62598, 
which had low HARM scores. 

An Air Force monitoring program found the Garber Wellington 
Aquifer to be contaminated when it discovered trichloroethylene 
(TCE) in water supply wells 18 and 19 located in building 3001. 
Radian's investigation of well 18 revealed TCE as high as 4,600 
parts per billion (compared to EPA's proposed standard of 5 parts 
per billion). The TCE contamination level in well 19 was 8.7 
parts per billion. 

These findings followed a study by the Oklahoma State Department 
of Health that revealed a TCE contamination level of 5.6 parts 
per billion in Tinker's dr inking water . The samples used in the 
state study were taken from the base's central water supply where 
the water from all wells was mixed, thus diluting the 
contamination from well 18. Because it was possible for some 
people to drink the water from well 18 before it was mixed with 
water from the other wells. Tinker decided to stop using well 18 
as a source of drinking water. 

Radian recommended further investigations at landfill 5 and the 
buried pits and tanks below building 3001, which may be the 
source of the TCE contamination in wells 18 and 19. Radian also 
recommended monitoring programs for landfills 1 through 4. To 
ensure that TCE was not contaminating other base water supply 
wells. Radian also recommended that all drinking water wells be 
monitored. 

Remedial actions were recommended for landfill 6 and water wells 
18 and 19. However, Radian believed that no further 
investigations were necessary for the industrial waste pits, base 
streams, and the radioactive waste disposal sites. 

Corps of Engineers 


The number of sites with possible contamination has grown from 14 
identified in Phase I to 17, including the base streams (grouped 
as 1 site) as identified by the Corps of Engineers. The base 
streams and building 3001 were added to the investigations in 
Phase II. The Corps has now added a new site, the fuel farm 
area, which is an underground fuel storage area. Due to leaking 
fuel tanks, the aquifer beneath the site is contaminated with 
fuel and other petroleum products. The groundwater contamination 
under the fuel farm area, shown in figure II. 1, is estimated to 
be up to 4 feet deep, contain 40,000 to 50,000 gallons of fuel, 
and cover 150,000 square feet. 
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Remedial actions to pump out the fuel have been designed and will 
be performed soon. 

In addition, the Corps has completed a base-wide groundwater 
assessment, including off-base wells, which indicated that no 
contamination is now moving off base. The Air Force continues to 
test the base's water supply wells for contamination on a 
quarterly basis. 

The Corps is investigating the six landfills, building 3001, and 
the fuel farm area. Investigations have been scheduled for the 
base streams, two fire training areas, and radioactive disposal 
sites 1030W and 201S. Due to Radian's findings, the Corps does 
not plan to investigate the two industrial waste pits and 
radioactive waste disposal sites 1022E and 62598. 
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Regulatory agency involvement 

State and federal regulatory agencies reviewed the Air Force’s 
statement of work, and Air Force officials told us that their 
comments had been incorporated as necessary before the Phase II 
investigation began in 1983* The regulatory agencies continued 
their involvement during Phase II activities through 
participation in the Technical Review Committee and Technical 
Working Group meetings at Tinker. 

EPA has identified two Tinker sites to be included on its 
National Priorities List — building 3001 and the Soldier Creek 
portion of the base streams. 

PHASE III 

The Air Force Engineering and Services Center is cooperating with 
EPA in a research effort to develop a biological treatment for 
TCE. The Center is currently contracting out the on-site 
demonstration project at Tinker to demonstrate this technology 
using the TCE-contaminated groundwater under building 3001. 

PHASE IV 

Tinker has undertaken cleanup actions at several sites on base 
including the Soldier Creek Lagoon, the drainage ditch west of 
building 3001, landfill 6, arid former water supply wells 18 and 
19 in building 3001. 

The perched aquifer, a portion of the Garber Wellington Aquifer 
under building 3001, has been contaminated with TCE and other 
synthetic organic chemicals. This contamination is the result of 
an accumulation of wastes from 30 years of industrial operations. 
The contamination is primarily confined to the upper levels, 
which are not used for drinking water. However, water supply 
wells 18 and 19 in building 3001 served as conduits, allowing the 
TCE to enter the lower levels of the aquifer from which Tinker's 
drinking water is obtained. 

Water supply wells 18 and 19 were taken out of service in the 
latter part of 1983 and permanently plugged in September 1986 to 
prevent further contamination to the aquifer. Sample results, as 
depicted in figure II. 2, indicate severe contamination in the 
upper levels of the aquifer, as high as 330,000 parts of TCE per 
billion. As stated earlier, EPA's proposed standard for drinking 
water is 5 parts per billion. The Corps of Engineers is 
currently designing the plans and specifications to remove the 
contauninated groundwater. 
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Pigure II.2: Trichloroethylene Contamination Under Building 3001 



The cost of removing TCE from the groundwater increases 
dramatically as target cleanup levels of TCE decrease. Figure 
II. 3 shows the number of gallons required to be pumped out, 
treated, and returned to the aquifer to reduce TCE contamination 
to various levels. The Garber Wellington aquifer covers over 
2,200 square miles and contains 22.8 trillion gallons of water. 

of TCE contamination has yet to be determined 
by the Technical Review Committee. 
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Figure II. 3; Quantity of Trichloroethylene-Contaminated Water to 
Be Pumped at Various Cleanup Levels 


MOO OiMfittty of Wal«r Pumped (Minipns of Oaaoiu) 



100,000 10,000 1,000 100 10 
TCE ClMHup Lovol <ppb) 


In 1983, the Oklahoma State Department of Health found that a 
private well was contaminated with synthetic organic chemicals 
and, because of landfill 6*s location, it was considered a 
possible source of contekmination* To help prevent possible 
contaminant migration, the landfill was capped with 18 inches of 
clay and 10 inches of topsoil. Also, four additional monitoring 
wells were installed to detect contaminant migration away from 
the landfill. As part of the base-wide groundwater assessment, 
the Army Corps of Engineers took samples in July 1986, which 
showed no organic contaminants in the private well where they had 
been detected previously. 


18 


APPENDIX II 


APPENDIX II 


DISPOSAL OF WASTE FROM 
A REMEDIAL ACTION PROJECT 

Between November 1985 and May 1986, in response to Oklahoma Water 
Resources Board concerns. Tinker dredged 9,254.5 cubic yards of 
contaminated sediment from Soldier Creek and the drainage ditch 
west of building 3001. The portion of Soldier Creek dredged 
included Soldier Creek Lagoon. Soldier Creek Lagoon is a 
sediment pond created by a low-water dam above the discharge 
points from the waste water treatment plants. Water from Soldier 
Creek Lagoon is diverted through an oil and grease trap known as 
Prices Pond. 

EPA requires disposal sites receiving hazardous waste from sites 
being ' cleaned up in accordance with CERCLA to meet stricter 
standards than sites complying with the Resource Conservation and 
Recovery Act. Tinker's records indicate that 2,579 cubic yards 
of contaminated sediment dredged from Soldier Creek was disposed 
of at Rollins Environmental Services* landfill near Houston, 

Texas. Rollins Environmental Services* landfill did not meet 
these stricter standards because of groundwater contamination 
problems. In July 1986, subsequent to Tinker's disposal of the 
sediment at Rollins, DOD verbally agreed with EPA that hazardous 
waste removed during IRP cleanup projects would be disposed of at 
CERCLA- approved sites. 

FUTURE PROJECTS PLANNED 

The Corps of Engineers plans to perform a complete investigation 
of the streams on base, and according to Oklahoma Water Resources 
Board officials, it is very important that the source of 
contamination in these streams be cleaned up before any further 
cleanup actions are taken. If the contamination going to the 
streams is not stopped, the streams might have to be cleaned more 
than once. For example, the cost of dredging the visible 
contamination from a relatively small area in Soldier Creek was 
$2.3 million, but core samples taken after the dredging continue 
to show high levels of heavy metals. The heavy metal found in 
these core samples, taken to a depth of 24-inches, did not 
diminish with depth. 

The high cost of this type of cleanup has resulted in 
consideration of alternatives to dredging, such as using microbes 
to treat the contamination. Water samples taken from base 
streams by EPA and the Oklahoma Water Resources Board continue to 
indicate that streams are receiving contamination. Tinker's 
personnel have corrected hundreds of misconnected drains that 
feed these streams and expect to continue finding problems of 
this nature. 
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STATUS OF INSTALLATION RESTORATION 
PROGRAM SITES AT TINKER AIR FORCE BASE 


HARM 

Stf /At«» Scoc« I n 


Undflll 1 

45 

Low potantial for contaainant 
■iqration. Landfill uaad for 
diapoaal of 9 anaral rafuaa 
burnad to raduea voluaa. 

Only aaall aaoonta of 
chaaieala and Induattial 
waataa wara dlspoaad of 
hara. No furthac Boniterlng 
xacoaaandad. 

Haata tranchaa have aattlad, 
collecting rainwater. 
Honitorlng walla wara 
inatallad and aanplad. 

Samplaa indicate a limited 
impact on groundwater quality. 
Racommand quarterly aampling 
for 1 yoar to verify and 
quantify aaaaonal variation. 

Soil and vegetation now covor 
tho landfill. The Corps of 
Enginaara (C0E> has sampled 
aaiactad tranchaa and 
monitoring walla. A draft 
remedial action plan is 
scheduled to ha publiahad by 
January 1988. 

L«nd(lll 2 
— 

es 

High potantial for centaninant 
algratlon aa a pond la locatad 
naacby. Canacal rafuaa and 
anall aaounta of induattial 
waata «#ara dlapoaad of hara. 

A anall pend waa built ovar 
tha landfill. 

Raconoand a gaophyaieal aurvay 
and groundwatar aMnltoring. 
Sanpla and analysa laachata 
attaama and drain tha pond to 
raduea poaaibla contaninant 

Tranchaa have aattlad, 
collecting rainwater. Hater 
ovarflowa into a oaarby pond 
and avantually antara Crutcho 
Creak. Samplaa taken from 
monitoring walla indicate only 
limited impact on groundwater 
quality. Samplaa taken from, 
tha pond did not ahow any 
elevated lavala of 
contamination. 

Racoamand quarterly aampling 
for 1 year to varlfy and 
quantify aaaaonal variationa. 

Soil and vegetation cover tha 
landfill, and tha pond has 
bean breached to remove tha 
water. COE has sampled 
aaiactad tranchaa and 
monitoring walla. A draft 
remedial action plan is 
achadulad to be published by 
January 1988. 

■ 


Hodarata potantial for 
contaninant nlgration. 

Canaral rafuaa and anall 
quantltiaa of induatrlal 
waataa wara dlapoaad of hara. 
Racomaand qaophyaical aurvay 
to daflna boundariaa and 
gaoloqy undar tha landfill. 
Raconmand additional ground- 
water nonltoring and analyaia 
of any laachata plunaa. 

Monitoring walla inatallad and 
aamplad. Samplaa indicate a 
llmitad impact on groundwater 
quality. 

Racommand quarterly aampling 
for 1 year to verify and 
quantify aaaaonal variation. 

Topsoil now covers tha 
landfill. COE has aamplad 
aaiactad tranchaa and 
monitoring walls. A draft 
ramadial action plan la 
achadulad to ba publiahad by 
January 1988. 

L«ndmi 4 

71 

High 'potential for contaminant 
nigratioo. Laachata obaarvad 
containing naccury, phanola, 
oil , and graaaa. 

RacooMand gaophyaical aurvay 
and groundwater nonltoring. 
Alao, aampla and analyze 
laachata atraana. 

Surface runoff flowa into 
Crutcho Creak. Laachata and 
monitoring wall samplaa 
indicate a limicad impact on 
groundwater quality. 
Racommand quarterly sampling 
for 1 year to verify and 
quantify seasonal variation. 

Soil and partial vegetation 
cover tha landfill. COE has 
sampled aaiactad tranchaa and 
monitoring walla. A draft 
ramadial action plan is 
achadulad to ba publiahad by 
January 1988. 

Landfill S 

51 

Moderate potantial for 
contaninant migration. Small 
aaapaga atraana wara obaarvad. 
Racomand gaophyaical aurvay 
to define boundariaa and 
geology undar tha landfill. 
Alao racoamand groundwater 
monitoring and aampling of 
/laachata attaama. 

Surface daprassiona are 
holding rainwater. A 
monitoring wall waa inatallad 
and sampled. Data collected 
does not provide avldanca of 
groundwater contamination. 
Surface of landfill has bean 
disrupted by currant 
eonatructlon activities. 
Recommend continuing review 
whan construction la 
eomplatad. 

Soil and vegetation now cover 
tha aita. COE has sampled 
aaiactad tranches for waate 
charactariration and aaiactad 
other tranchaa will also be 
sampled. Tha COE has also 
inatallad and sampled 9 
monitoring walla. Currently 
awaiting rasulta. if nothing 
shows up on the test results, 
this investigation will oa 
j complete. A clay cap wilt ba 
1 placed on tha landfill by 
1 early 1988. 

Landfill 6 

56 

Moderate potantial for 
contaminant migration. 
Canaral rafuaa and amall 
quantity of induatrlal waate 
matarlala warn dlapoaad of 
hara. 

Racommand gaophyaical 
aurvay to define boundariaa 
and geology undar tha 
landfill. Alao, racommand 
additional groundwater 
monitoring. 

Monitoring wall aamplas 
confirm ptasance of 
chlorinated organic 
coapounda. As a result, it is 
a poaaibla source of 
contamination of a private, 
off-baaa wall. Additional 
monitoring walla wara 
inatallad and sampled. 
Indicating tha landfill is 
>a leasing synthetic organic 
chamleala. 

Racommand additional 
monitoring walls be inatallad 
to teat impact on tha aquifer. 

Landfill was capped with clay 
and topsoil. COE recently 
found aia uncapped tranchaa 
and aamplad them for waste 
chacactariiatlon. The COE nas 
alao Inatallad and aamplad 19 
monitoring walls. If nothing 
shows up on the teat raaulca. 
Invaatigatlon will oa complete. 
A contract to complata tha 
clay cap will be awarded in 
Sapcembac 1987. 
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Si te/Af « Scot* 1 1 1 ^ 


Induseti«l 
Mast* pit 1 

SI 

Mod*cac« potancial foe 
cofltanlnant ■i9ratien. 
ttaeooBand saapling and 
analysis pcoqcan that inclodas 
obtainin9 soil borln9s in and 
around vast* pit. 

Also, racoanand a 9*ophysical 
survay to dafina th* sit* 
boundarias and idaneify any 
laachac* pluaas. 

Parforoad 9*ophysical survey, 
soil sampling, and monitoring 
wall sampling. Results show 
littl* or no migration of 
wast* concaminanta away from 
th* sit*. 

No additional work required. 

A *No Action" plan has bean 
submitted to th* state, but no 
raspons* to data. Oklahoma 
Water Rasourcas Board 
officials say it is likely th* 
contaminants disposed of in 
this pit seeped into Elm Creak; 
thus only trace contamination 
ramains at th* sit*. 

tndusttial 
wast* pic 2 

SB 

Hi9h potancial for contaainant 
ai9cacion. Did not hsv* an 
iaparaaabl* linar whil* in 
oparation. 

Racoaaand a sanplin9 and 
analysis pro9raa to obtain 
soil borin9S in and around 
the wast* pit and a 
9*ophysical survay. 

Performed geophysical survay, 
soil saapling, and 
monitoring wall sampling. 
Results indicate th* wast* is 
not migrating from th* sic*. 
Unless surface is disturbed or 
disrupted, significant 
contaminant migration is 
unlikely. 

No further work is considarad. 

nacassary. 

A "No Action" plan has baan 
submittad to th* state, but 
no raspons* to date. Oklahoma 
Water Resources Board 
officials say it is likely 
Chat contaminants from this 
pit seeped into Elm Craek; 
thus only a trace of 
contamination remains at the 
sic*. 

Pit* 

training 

area 1 

ss 

Hodarat* potancial for 
contaainant ai9ration. Whil* 
in oparation this pic was 
unlinad. 

Racooiaand Saaplin9 and 
analysis pro9raa that includas 
obtainin9 soil borin9s in and 
around th* araa. 

Also conduct 9*ophysical 
survay to dafina boundarias 
and idanCify any laachac* 
pluaas. 

Not included in Phase II. 

No investigation to data. COE 
plana to install 3 monitoring 
wells and taka 3 to 4 soil 
borings by July 1987. 

H 


Low potancial for contaainant 
ni9ration. This sita was usad 
infraquancly as a Caaporary 
Crainin9 araa. 

No fur char «onitorin9. 

— 1 

COE mad* sis borings and found 
no contamination. Nothing 
furthar will b* don*. 

RaJioacciv* 
wasc* 
disposal 
sit* liCBW 

S9 

Hodarat* potancial for 
contaminant mi9ratlon. Sit* 
is baliaved to b* locatad in 
th* pond ovar landfill 3. 
Low-laval radioactiva 
•atarial disposed of har* nay 
hava baan ramovad in 19 SS. 
Raconmand drainin9 th* pond 
and samplin9 and analysinj 
watar and aurfacs araa for 
radiation lavals. 

Hot included in Phase II. 

No investigations have baan 
parforoad Co data. Howavar, 
records wars found chat 
indicat* th* sita had baan 
cleaned up in th* early 19S8's, 

Radtoacciva 
wast* 
disposal 
sic* 1032E 

49 

Low potancial for contaainant 
■i9ration. Sit* was usad to 
dispose of containars of low* 
laval radioactiva matarial . 
Recant studias show no harmful 
lavals of cadioseeivity. 

No further *onltorin9. 

Geophysical survay was 
parforoad to locate and 
IdanCify th* sic*. The araa 
was marked with metal stakes. 
No furthar invastigacloo. 

No furthar Invastigations 
planned. 

n 


Low potential for contaainant 
mi9ratlon. Contains low-laval 
radlosctiv* oacarial. It is 
baliavad the oatsrial aay hava 
baan ramovad. No ineraasad 
radioactivity near th* sit*. 

NO further aonitorinf. 

Caophyslcal survay found no 
indication of th* location 
of th* sits. It is wary 
probable th* material was 
ramovad. 

HO follow-on inwastigations 
are rscommsndad. 

No further invastigations 
planned . 
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Radio«ceiv« 
M«St« 
disposal 
sits 2«15 

35 

tow potsntlal lot contaainsnt 
ai 9 ratloa. sits usad lot thm 
burial of low-lsvsl 
rsdieactivo aatatial. Rscsnt 
Esdiolo 9 ical aoaitoclnq has 
net idsnttfiod any Inecaasod 
radioactivity near ths sits. 
No lurthat aooiteclnQ. 

Not includad in Phasa It. 

No investigation to data. The 
State of pklahoma has indicated 
that it will not approve any 
type of site remediation short 
of removal and disposal at an 
approved site. Records 
indicate tha presence of a 
•still" buried at tha site and 
surface radioactivity 
aassurements confirm this. A 
contract through Brooks APB to 
remove and dispose of tha still 
as well as test adjacent soil 
is scheduled to be initiated 
in October 1987. 



Racoaacnd a ceaprahans i va 
sadiaant saaplloq pco 9 taa on 
t>sso stcaaas to charactaciza 
sadlaants and dalina any 
pollutant ai 9 tatlon. Also, 
caeoaaend watat quality 
saaplin 9 in tha sttaaas. 

Collactad and analyzad 37 
saaplas ftoa 34 sadiaant 
ssaplinq stations. Tha 
analysis showed no avidanca 
of alavatad lavals of 
industiisl contaainants. 

No follow-on action daaaad 
nacassaty. 

A section of East Soldier 
Creek hss been dredged, 
removing 8,481 cubic yards of 
sediment. COE plans to sample 
and test Crutcho, Khulman, and 
Elm Creaks by March 1988. 

Bui Id 1 09 
3001 


Not includad in Phasa I study. 

Llaitad contaainsnt laakaga 
aovlng downward in vicinity of 
walls 10 and 19. Sevan 
nonltorlng walls ware 
installed and saaplad with two 
shewing high lavals of TCE. 

The contaalnation is not a 
single, defined source but is 
confined to tha shallow lavals 
of tha aquifer, indicating 
other walls in tha vicinity 
are clean. An inspection of 
active and Inactive 
underground storage tanks and 
pits was Bade because they 
were considered possible 
sources of the contaoination 
under tha building. 

Racosuaendad raoedial action is 
j to pump and treat tha 
contamination. Also racomoend 
entering, inspecting, and 
sampling selected pits and 
tanka for solvents. 

Base water supply walls 18 
and 19 ware plugged in 
September 1986. COE has 
installed and sampled 81 
monitoring walls in and around 
building 3881. but the aztent 
of the contaminat ion plume has 
not bean defined. Two 
additional monitoring walls 
have recently been installed 
and sampled, and COE is 
awaiting tha results. 

Abandoned pit locations have 
bean located in the south part 
of tha building, and 4 pits 
have bean recommended for 
removal. COE should complete 
the action plan design by 
August 1987. 

i 

Fusl fara 


Not includad in Phasa 1 study. 

Not includad in Phasa 11 
study. 

Tha perched aquifer beneath 
the fuel farm area is 
contaminated with fuel from 
underground fuel tanka. The 
fuel plume is s maximum of 4 
feet thick and contains 48,888 
to 58,888 gallons of fuel. A 
plume of benzene, toluene, and 
xylene surrounds the fuel. 

taken to remove the 
contaminants. Two recovery 
wells have been installed to 
pump out the fuel and water 
separately. Procurement of a 
pump Is in process. About 588 
gallons of water and 158 
gallons of fuel will be pumped 
daily. The remedial action 
report is due by July 1987. 
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OBJECTIVE, SCOPE, AND METHODOLOGY 

The objective of this review was to evaluate the actions the Air 
Force has taken at Tinker AFB to identify abandoned hazardous 
waste sites and to clean them up where necessary. 

We reviewed the reports of the Phase I and Phase II 
investigations at Tinker. These investigations began in 1981 and 
continue to date. To further evaluate Tinker’s program, we 
interviewed officials at the Environmental Management 
Directorate, Tinker; Environmental Protection Agency; Oklahoma 
State Department of Health; Oklahoma Water Resources Board; 

Garber Wellington Aquifer Association, made up of users of the 
aquifer; Occupational and Environmental Health Laboratories; Air 
Force Engineering and Services Center; and the U.S. Army Corps of 
Engineers. We also toured the facilities at Tinker and observed 
several IRP sites. We attended and obtained minutes from the 
Technical Review Committee and Technical Working Group meetings. 

Much of our work for this report was based on work we had 
previously done at Tinker Air Force Base and discussed in our 
report entitled Hazardous Waste Management at Tinker Air Force 
Base — Problems Noted, Improvements Needed , GAO/NSIAD-85~9T, 

July 19, 1985. 

Our work was performed in accordance with generally accepted 
government auditing standards. 


(392244) 
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GLOSSARY OF TERMS 


Applicable or Relevant and Appropriate Requirement (ARAR). Requirements, including 
cleanup standards, standards of control, and o^er substantive environmental protection 
requirements and criteria for hazardous substances as specified under federal and state law 
and regulations, that must be met when complying with CERCLA. 

Contaminated. As used in this report "contaminated" generally refers to land on which any 
hazardous substance was stored for one year or more, known to have been disposed of, or 
' released, and to land where there are indications that these conditions may exist. 

Contractor pool. A pool of contractors who are awarded indefinite delivery contracts under 
a full and open competition. Prior to selection, contractors are required to submit contract 
proposals outlining technical and managerial capability, past experience, past performance, 
and, when appropriate, rates for labor and materials. After contractors are selected through 
full and open competition, they may be required to compete for task orders which define the 
scope of effort required. 

Dedicated procurement cell. An acquisition team whose members at least consist of 
.program/project managers, contracting officers/contract negotiators, and contract 
auditors/price analysts. This team is responsible for awarding, administering, and 
monitoring environmental restoration contracts, and expediting the contracting process for 
cleaning up contaminated sites at bases identified for closure. 

Defense and State Memorandum of Agreement (DSMOA). An agreement between DoD 
and a state that addresses state agency support and oversight and provides reimbursement to 
the state for these activities at non-NPL sites. The DSMOA also provides a process for DoD 
and the state to resolve any technical disputes before judicial remedies are sought. 

Environmental contracting center. An organization designated by the Military Services 
which possesses environmental expertise along with other necessary specialists to support and 
manage the installation environmental programs. They develop environmental contracting 
. documents such as requests for proposals, statements of work, etc. necessary to award 
environmental work. They also help administer environmental contracts on behalf of 
- installations and other commands. These centers do not necessarily possess contracting 
officers with authority to award contracts, but the contracting office should be able to award 
resultant contracts. 

Interagency Agreement (lAG). A formal document in which two or more federal agencies 
agree to cooperate. States are also often parties to these agreements. 


M 



Lead regulatory agency. As used in the this report, "lead regulatory agency” means the 
agency taking primary responsibility for regulatory oversight of cleanups. 

Areas of concern. As used in this report, "areas of concern" is intended to mean any area 
of contamination or potential contamination on a closing military base. It includes any areas 
where there is any indication that any hazardous substance was stored for one year or more, 
known to have been released, or disposed of. 

National Contingency Plan (NCR), The basic policy directive that contains the federal 
regulations governing response to release of oil and hazardous substances, including those 
^concerning removal and remedial action under CERCLA. 

National Priorities List (NPL). The formal listing of the nation’s highest priority hazardous 
waste sites as established by CERCLA. 

Preliminary Assessment/Site Investigation (PA/SI). The initial study, site sampling, and 
analysis under the CERCLA remedial action process which form the basis for determining 
whether a potential threat exists at a site and merits listing on the NPL. 

Remedial Investigation/Feasibility Study (RI/FS). The Remedial Investigation is the 
CERCLA process of determining the nature^ extent and significance of contamination at a 
.'Site. The Feasibility Study, which is conducted concurrently with the RI, is the evaluation of 
remedial action alternatives for the site. 

Transfer. As used in this report "transfer" is intended, except where restrictive or 
qualifying terms are used in conjunction with it, to refer broadly to any method used to 
change rights to possess, use, or exercise control over real property. For example, it 
includes, sales, deed conveyances, leases, licenses and permits. Except where specifically 
noted, it is not intended to be limited to conveyances between federal agencies as it is under 
the FPASA. 

Uncontaminated. As used in this report "uncontaminated" generally refers to land for 
which a determination has been made, based on criteria that the Task Force recommends be 
developed, that no hazardous substances were stored on a parcel for one year or ^more, 
known to have been disposed of, released, or were likely to migrate to the land. 
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ADDITIONAL VIEWS 
or GORDON M. DAVIDSON 


NFL Site Description 

EPA believes that the recommendation that it reevaluate the NPL listing of Federal 
facilities, and the manner in which such facilities are described, focuses attention on the 
formal listing process rather than addressing the needs of the interested parties for better 
information concerning conditions at the closing installations. 

Establishing a process including standards for identifying areas which are 
uncontaminated and thus outside of the scope of 120(h) is perhaps the most critical element 
of the planning process. In addition to the sources of information identified in the Task 
Force report, criteria must be established for (a) levels of contamination which require 
further analysis or impose restrictions on transfer and (b) statistically valid parameters for the 
quantity of data required to make such a determination. Obtaining sufficient information and 
disseminating the results of the investigations in a timely fashion should be the primary 
emphasis, rather than the NPL listing regulatory process. 

The listing process is not intended to define or reflect the "boundaries" of releases, 
-The NPL is a list of releases which are often difficult if not impossible tp^delineate with 
. precision at the time of listing. The process of identifying all of the releases or contaminated 
areas at an installation, and the extent of contamination at those areas, goes on throughout 
the remedial investigation/feasibility study process and may in some cases extend into the 
remedial design/remedial action phase. 


State and EPA Roles 

The report recommends that where a state agency has been exercising regulatory 
control of a response action at a non-NPL federal facility the state should be allowed to 
, maintain that role after the federal facility is listed on the NPL. Although EPA could 
establish a cooperative agreement under which the state would perform oversight of the . 
federal agency activity, the statute does not allow EPA to delegate the selection of a 
CERCLA remedy at a federal facility NPL site. However there may be instances where it 
would make sense, technically and administratively to apply EPA’s Federal Facility Listing 
Policy which would allow the state to proceed under its RCRA authority as long as the 
objective was consistent with EPA’s CERCLA approach. 



Resources 


EPA believes that it is essential the Congress recognize that environmental 
considerations associated with scheduled base closure will demand additional resources. The 
magnitude of the demand on EPA will depend on the rate at which closure and reuse 
decisions are implemented as well as the level of EPA*s involvement in the process of 
identifying parcels to be transferred at non-NPL sites. 

Although the statute currently places on DoD the obligation to make the covenant that 
all necessary remedial action has been taken with respect to a parcel to be transferred, State 
regulators and the public have stated that EPA should have a role in such determinations and 
EPA must be, provided with the resources required to meet that expectation. EPA and State 
regulatory agencies should not be expected to redistribute existing resources to address those 
areas on a closing base earmarked for redevelopment which may not be priority sites from an 
environmental perspective. EPA anticipates, based on experience at Pease Air Force Base, 
that potential users of the site, as well as the Agency transferring the property, will also seek 
EPA’s involvement in making determinations about such areas. 


Gordon M. Davidson 



ADDITIONAL VIEWS 
OF JAMES M. STROCK 


On behalf of the National Governors Association (NGA), I have reviewed the October 
1, 1991 Report of the Defense Environmental Response Task Force and have the following 
additional views to include in the Report to be submitted to Congress on November 5, 1991. 
We appreciate the opportunity to provide additional comments on this Report. We are very 
pleased that the October 1 draft incorporates all of the proposed amendments that were 
approved by the Task Force at its September 27 meeting, and it represents a substantial 
improvement over the August and September drafts. 

First, the Task Force Report should contain language strongly urging that EPA revise 
its National Priorities List (NPL) listing policy under CERCLA so that only the contaminated 
parcels of the base property are listed or remain listed on the NPL, instead of the entire 
base. This issue is of critical importance to local communities and redevelopment entities, 
which need to be assured that a base parcel determined to be "clean" will not have the cloud 
of potential Superfund liability left hanging over its head. EPA clearly has the ability to 
excite regulatory NPL delistings. If EPA is unwilling to make this commitment, States 
may need to seek relief in Congress. 

Second, the Report needs to further address the mechanisms for State and Federal 
regulatory agencies to enforce land use restrictions on closing bases and to monitor 
compliance with such land use restrictions. Normally, regulatory agencies are not parties to 
any deed, lease or other document evidencing a transfer of the base property. Therefore, we 
recommend that the Federal Facility Agreements (FFAs) for closing bases require DoD to 
notify the regulatory agencies of any proposed transfer, and to provide the regulatory 
agencies with a copy of the transfer document before and after the transfer takes effect. The 
FFA’s should also provide that DoD agrees to comply with all land use restrictions required 
by the regulatory agencies. We understand that similar requirements are contained in the 
FFA for Pease Air Force Base in New Hampshire. 

Finally, the Report needs to provide strict target dates or schedules for rapid 
implementation of the findings and recommendations in the Report. These findings and 
recommendations should be implemented as soon as possible by DoD, EPA, the states, and 
other agencies represented on the Task Force. In particular, more specific transfer criteria 
need to be developed quickly to flesh out the general transfer guidelines set forth in the 
Report. I believe this concern is also reflected in additional comments submitted by the 
representative of the National Association of Attorneys General. We would be willing to 



work with DoD, U.S. EPA, the Attorneys General and other State and federal agencies and 
to agree on strict implementation schedules in the near future. 


James M. Strock 



ADDITIONAL VIEWS 
OF DAN MORALES 


In January 1990, the National Governors’ Association and the NAAG published From 
Crisis to Commitment: Environmental Cleanup and Compliance at Federal Facilities, which 
presented recommendations for improving the federal facility cleanup process. The 
recommendations are most germane in the closed base context and 1 strongly urge the 
Department of Defense to carefully consider them in the coming years as it attempts to clean 
up Defense facilities. 

- 1. The Task Force report points to overlapping jurisdiction, conflicting standards, and 
litigation as causes of confusion and delay in the remediation process. This leaves the 
impression, which I believe to be misleading, that regulatory authorities might facilitate 
cleanups by simplifying environmental standards and/or reducing their enforcement efforts. 
The report would be more balanced in my opinion if it stressed, instead, the absolute 
importance of cooperation among state and federal regulatory authorities, public involvement 
at all stages, and strict compliance with environmental standards. These measures are most 
likely to reduce confusion and avoid delay. 

n. The report, moreover, unfortunately does not provide much specific guidance to 
decision-makers at three critical stages: 

(1) The transfer of prop>erty believed to be uncontaminated; 

(2) The transfer by deed of property known to have been contaminated but since 
cleaned up; and 

(3) The transfer by lease or other arrangement of property still known to be 
contaminated. 

While the transfer criteria stated in the report are valid and may be useful generally, 
the decision-makers will need specific guidelines, criteria and procedures at each of these 
steps. It was suggested during one of our hearings, I believe, that the Department of 
Defense should develop a "due diligence" manual (akin to that found in the private sector) 
for its base commanders or base closure officers. The manual would provide much-needed 
specific guidance for base officers facing a complex array of environmental issues. The 
development and use of such a manual is, I believe, a critical element for efficiently and 
effectively transferring defense facilities to local communities. 


in. Unequivocally, issues regarding budgeting and the funding of cleanups must be 
resolved. Tht Task Force barely touched upon these issues, although I concede that they 



were probably outside the charge of the Task Force. Nonetheless, I note my concerns for 
the record: 

(1) ‘ The Department of Defense will be competing with other agencies throughout 

the federal government in order to obtain a pool of funds for the cleanup of 
closing bases. At some point during the budgeting and appropriations process, 
Congress and the Administration will agree on a funding level and the 
Department of Defense will have a finite pool of remediation funds for closing 
bases. 

(2) It appears that, sooner or later, the services and/or the closing bases will have 
s to vigorously compete with each other for the finite pool of remediation funds. 

(3) Meanwhile, interagency agreements, of whatever form, between the Defense 
services and the state environmental agencies (or the Environmental Protection 
Agency (”EPA”)) will be premised on the availability of funds to accomplish 
the cleanups. 

(4) At some point, assuming that Congress does not provide sufficient funding in 
any one year to begin and/or maintain the cleanup of all the closing bases at 
the same time, it will be impossible for the Defense services to meet their 
commitments at each and every closing base. 

(5) No provision of any agreement, however, can be interpreted to require 
obligation or payment of funds in violation of the federal Anti-Deficiency Act. 
Thus, the communities attempting to redevelop the bases and the state 
environmental agencies seeking the clean up of closed bases will have no 
recourse or means of ensuring that the Defense Department will comply with 
its cleanup obligations in a timely manner. 

I therefore believe that Congress needs to closely examine the budgeting and funding 
mechanisms for closing base cleanups-especially the role of the Office of Management and 
Budget. How will cleanup funding priorities be established in the coming years? How much 
money will be needed to cleanup the bases? Will the Anti-Deficiency Act cause communities 
and states to avoid entering into agreements with the Defense services? If agreements to 
clean up closed bases may be found to be futile (because of the Anti-Deficiency Act and the 
lack of complete funding for every base), why should states and communities enter into and 
possibly rely to their detriment on them? 

rv. The EPA has long recognized that enforcement activities must stop current violations, 
as well as deter future ones. In a recent evaluation of the Resource Conservation and 
Recovery Act ("RCRA”), EPA stated: 



"While informal enforcement actions can be effective in bringing facilities into 
compliance... such actions do not materially contribute to general, long-term 
deterrence. An enforcement program aimed only at bringing facilities into 
compliance and not at deterring future violations and encouraging voluntary ^ 
compliance will be unsuccessful in the long run."^ 

Yet, at federal facilities, EPA has been unable to fully enforce its programs because 
of the so-called "theory of the unitary Executive." This theory, according to the Department 
of Justice, holds that one agency of the federal government cannot issue a unilateral order to, 
or bring suit against, a sister agency. 

While I have no reason to doubt that the Department of Defense has every intention 
of complying with all applicable cleanup laws, regulations, and agreements, I am concerned 
that misunderstandings and less-than-perfect agreement among all the parties involved with 
any one cleanup may result in the ne^ for legal action to be taken by the EPA against the 
Department of Defense. However, Department of Justice’s "unitary executive" theory, 
practically speaking, prevents the EPA from using the courts to fully enforce cleanup 
obligations against the Department of Defense, 

I believe that Congress needs to examine the ramifications of the "unitary Executive" 
theory on ensuring quick, efficient and full compliance by the Department of Defense with 
all cleanup laws, regulations, agreements and understandings. Such examination is especially 
needed in light of the theory of sovereign immunity which prevents states from fully 
enforcing applicable state and federal laws against the federal government. 

V. Courts and federal agencies generally agree that federal facilities are subject to the 
same cleanup requirements as private facilities. Nonetheless, they do not generally believe 
that states can impose civil penalties on federal facilities that violate these requirements. 
Consequently, many state officials complain that they cannot deter federal facilities from 
RCRA violations or gain credibility as legitimate regulators in the federal facility cleanup 
processes. 

The problem lies in the continued application of the theory of sovereign immunity. 
While one state (Ohio) has been successful at the Court of Appeals level in having its civil 
penalties against a federal agency upheld, I note that the United States has requested and was 
granted certiorari on the issue of whether a state can impose RCRA-based civil penalties on a 
federal agency. I believe that Congress must examine the ramifications of the Department of 
Justice’s sovereign immunity arguments on an efficient and effective RCRA enforcement 
program. 


* USEPA, Office of Solid Waste and Emergency Response, "The Nation’s Hazardous Waste 
Managem^t Program at a Crossroads— The RCRA Implementation Study” (20s-00001), July 1990, p.60. 



VI. Lastly, the Task Force report should go much further in emphasizing the critical role 
of the state environmental regulatory agencies in the cleanup of contaminated federal 
facilities. As I believe will become much clearer in the next few years, state agency 
participation will be essential, at least where a part of the closing base is contaminated but 
does not rank as an NPL site. Such a critical role for states should not be ill-perceived by 
the federal government. State regulatory agencies will have, without a doubt, a great stake 
in quickly facilitating the redevelopment of closed bases in order to ensure that their 
respective communities will not long suffer the unfortunate economic consequences inherent 
in the closing of defense bases. State environmental agencies should be perceived as partners 
in the remediation process— partners with both the Defense bases being closed, as well as 
partners with the EPA. 


Dan Morales 



ADDITIONAL VIEWS 
OF DON GRAY 


The charge given to the Task Force in the enabling legislation was to make findings 
and recommendations concerning ways, within existing law and regulations, to improve 
interagency coordination of environmental response actions at closing military installations 
and to consolidate and streamline the practices, policies and administrative procedures of 
relevant Federal and State agencies with respect to such environmental response actions so as 
to enable those actions to be carried out more expeditiously. However, in reviewing the 
work of the Task Force, it is clear that far more emphasis was placed upon, and far more 
effort was devoted to, finding ways to expedite transfer of the use of, it not the title to, the 
properties before cleanup was completed than was devoted to finding ways to expedite the 
actual cleanups. 

I would have preferred that the Task Force expend more time and effort in seeking 
ways to expedite the clean-up process. In this connection, the early discussions and draft 
focused largely on delays supposedly caused by EPA and state regulatory procedures. I was 
happy that the Task Force accepted my suggestion that DoD involve EPA, state and other 
regulatory officials at the early planning stages of the environmental assessment work, using 
technical review committees or similar devices, in order to reduce the potential for 
disagreements and prevent duplication and delay later in the process. 

However, based on my previous experience in this area I believe that the greatest 
potential for delay arises out of the Justice Department’s unitary executive theory and policy, 
which prevents EPA from initiating enforcement action against DoD and other federal 
facilities, and the use of sovereign immunity to prevent states from levying fines or other 
penalties against such facilities. In my opinion, the absence of this kind of leverage, which 
would be available in dealing with non-federal entities, is not conducive to rapid resolution of 
disagreements between the regulatory agencies and DoD regarding facility cleanup plans. 

Although some members of the Task Force expressed interest in exploring the extent 
to which this issue was causing undue delays in the clean-up of closing DoD facilities, it was 
ruled out of order because of the Task Force’s mandate to make findings and 
recommendations within existing laws and regulations and the fact that legislation on this 
matter is currently pending before the Congress. However, I believe that the issue could be 
resolved administratively without the need for legislation, and certainly the Task Force could 
have looked into whether these policies are causing undue delays in cleanups without making 
a legislative recommendation on the subject. 

In reviewing the final report I suddenly realized that although the Task Force had 
made many useful recommendations for expediting the cleanup and reuse of closing DoD 
installations, we had failed to recommend the establishment of any kind of monitoring 
mechanism to determine whether they would be implemented in an expeditious and effective 



manner. To accomplish this purpose, I would recommend that the life of the Task Force be 
extended for at least another year in order to monitor progress towards implementation of the 
recommendations, to evaluate whether they are achieving the objectives for which the Task 
Force was established, and to make recommendations for changes or additions as needed. 


Don Gray 
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1 P-R-O-C-E-E-D-I-N-G-S 

2 9;10 a.m. 

3 CHAIRMAN BACA; The task force will now 

4 come to order. 

5 I want to welcome the Task Force members. 

6 I know many of you have had to juggle your schedule. 

7 General Offringa, I know, has taken on a new 

8 assignment and we appreciate your being here. This is 

9 probably your day off, isn't it? 

10 MAJOR GENERAL OFFRINGA; It was the one 

11 day between assignments, but I'll spend it here. 

12 CHAIRMAN BACA: Well, good. We appreciate 

13 it. 

14 Gordon, you've been designated as the 

15 official member from the Environmental Protection 

16 Agency and we're glad to have you here. 

17 MR. DAVIDSON; Thank you, Tom. Appreciate 

18 it. 

19 CHAIRMAN BACA; And Brian is representing 

20 the NGA and we appreciate your being here. 

21 MR. RUNKEL; Thank you. 


22 


CHAIRMAN BACA; I know you have to travel 
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1 a long way and it*s not easy to go through the time 

2 changes and so forth. 

3 And I welcome the other staff members. 

4 One point of order. I do have a meeting 

5 with the Assistant Secretary this afternoon. For the 

6 period that 1*11 be gone, if it*s necessary to go 

7 later in the afternoon, I will designate Anne Shields 

8 as the chairman. But we'll discuss that as we get 

9 into it. 

10 I would like to welcome the audience. 

11 This is our fourth day of meetings. I 

12 have called this meeting to work out the final details 

13 of the report that we'll submit to Secretary Cheney 

14 and ultimately to the Congress. We have made a great 

15 deal of progress in the last few months, and I believe 

16 today that with the progress we've made we should be 

17 able to finalize the report and list recommendations 

18 that will help us expedite the transfer of bases. 

19 The draft report now in front of us is the 

20 result of an iterative process that began in June when 

21 the Task Force met and agreed to an outline of issues 

22 that we felt were appropriate under our charter and 
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1 for which we felt we could make some constructive 

2 suggestions . 

3 I*m going through written statements 

4 because I want to cover a few points before we get 

5 started. 

6 The outline was sent to members for review 

7 following the meeting, A transcript of the meeting, 

8 edited by members, was also provided. At our meeting 

9 in July the staff briefed us on the results of the 

10 research and the Task Force added' and deleted 

11 recommendations to that presentation. Following the 

12 July meeting, the amended staff presentation was 

13 mailed to each of your offices, along with the 

14 verbatim transcript of our decisions. As I promised, 

15 on August the 12th, I sent you by Federal Express a 

16 draft compiled by our staff based on the amended staff 

17 briefings and the transcript as edited by the members. 

18 We requested your comments on this draft by August the 

19 23rd and they were compiled by staff with responses 

20 based on the July 17th, 18th transcripts and our 

21 previous agreements on the areas of consideration. 

22 This compilation was mailed to you for 
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1 your review and on the basis of your responses to that 

2 compilation I have called this meeting to finalize the 

3 report. I do appreciate your rapid responses. 

4 They’ve been great. You’ve been very responsive. 

5 I hope that we can come to an agreement on 

6 the remaining issues of wording. I know some of you 

7 have concern with wording in the report, but I 

8 recognize that all of us may not agree on particular 

9 language. If we reach a point where there is 

10 disagreement, I will call for a formal vote. My hope 

11 is that the meeting today will provide all members a 

12 chance to express their views and include in the Task 

13 Force report all recommendations approved by the Task 

14 Force under the rules. 

15 There may be special points of view to be 

16 expressed by individual members and so I ask you to 

17 keep in mind other possible vehicles to transmit those 

18 differences. 

19 I propose that we go through the report 

20 page by page, chapter by chapter and through that 

21 approach entertain any recommendations, suggestions, 

22 concerns that you might have. I’ll stop here before 
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1 I get into the approach I*m going to use. I would ask 

2 for any comments by individual members before we get 

3 started . 

4 MS. SHIELDS: Are these your comments? 

5 These are Sam*s. I brought a letter with a few — is 

6 there a Xerox machine around here? 

7 CHAIRMAN BACA: We *11 get those copied. 

8 MR. DAVIDSON: Tom, we have some copies 

9 we'd like to submit as well. 

10 CHAIRMAN BACA: Do you have enough copies 

11 for the members, Gordon? 

12 MR. DAVIDSON: Yes. 

13 CHAIRMAN BACA: Okay. Why don't we just 

14 distribute comments to each of the members. 

15 MR. RUNKEL: I'd like to say, Tom, that we 

16 have some comments too in a letter to you. 

17 CHAIRMAN BACA: Okay. Brian, do you want 

18 to circulate them? 

19 MR. RUNKEL; Yes. That's what you're 

20 getting right now. This is an original. 

21 MR. GOODHOPE: Mr. Chairman, I'd like to 

22 introduce Thomas Edwards, an Assistant Attorney 
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1 General for the State of Texas. He's put a lot of 

2 work into the efforts that you'll see from our state. 

3 MR. RUNKEL; I'd like to introduce Orchid 

4 Kwei from our State Toxic Control Program who has done 

5 a lot of excellent work for us too on this. 

6 CHAIRMAN BACA: Thomas and Orchid, we 

7 welcome you. 

8 MR. DAVIDSON; One thing, Tom. I forgot 

9 to put that — well, we're circulating here a two 

10 paragraph proposal regarding NPL site boundaries. But 

11 it is from EPA. I forgot to put EPA at the top. 

12 CHAIRMAN BACA: Okay. We'll let the 

13 record reflect that it is from EPA. 

14 MR. DAVIDSON: Thanks. 

15 CHAIRMAN BACA; Any other members like to 

16 make any statements at this time? 

17 MR. DAVIDSON: I'd like to — I appreciate 

18 DoD' s' responsiveness in putting the report together 

19 and willingness to convene another meeting. I do feel 

20 comfortable that we can come to resolution on this 

21 report today. I would like to introduce Bob Carr and 

22 Linda Putsch of my staff who have been doing the 
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1 lion's share of the policy work within the agency on 

2 base closure issues. 

3 CHAIRMAN BACA; , We've had Bob here before 

4 and we welcome you and Linda, glad to have you with 

5 us. 

6 Any other members have comments? 

7 MR. GRAY; Well, Mr. Chairman, I just want 

8 to express my appreciation to you for scheduling this 

9 meeting so that the members of the task force have an 

10 opportunity for give and take on the proposed changes. 

11 CHAIRMAN BACA; I think it's important and 

12 we appreciate your pushing us to that end. 

13 Well, let's begin. I would like to start 

14 out by reading the charge to the Task Force. This is 

15 the congressional charge. If we can keep this in 

16 mind, I think we can make progress. The task force 

17 report. A, is to identify ways to improve interagency 

18 coordination within existing laws, regulations and 

19 administrative policy of environmental response 

20 actions at military installations or portions of 

21 installations that are being closed or are scheduled 

22 to be closed pursuant to Title II of the Defense 
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1 Au'thoriza'tion Amendinent:s in Base Closure and 

2 Realignment Act, Public Law 100-526. 

3 Secondly, ways to consolidate and 

4 streamline within existing laws and regulations the 

5 practices, policies and administrative procedures of 

6 relevant federal and state agencies with respect to 

7 such environmental response actions so as to enable 

8 those actions to be carried out in a more expeditious 

9 manner . 

10 That*s the charge to us from Congress. As 

11 we go through the report, keep that in mind. We may 

12 reach or discuss an issue perhaps that is not being 

13 carried out by your agency or perhaps that your agency 

14 does not agree with. But if it*s possible within the 

15 existing law to address that issue, I think it*s in 

16 the purview of this committee to identify it as a 

17 possibility. The implementation, perhaps, is going to 

18 take that effort after we conclude our work. 

19 So, if we as a committee have identified 

20 an issue that is implementable under existing law, 

21 whether it*s being applied by existing agencies, this 

22 committee’s charge is to identify them. 


We’re to 
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1 identify ways of expediting cleanup within the 

2 existing law. 

3 Okay. I believe you all have a booklet 

4 that*s tabbed. If you go to Tab 8, draft report of 

5 the Defense Environmental Response Task Force. I*m 

6 going to not go through the Executive Summary. I 

7 would hope that you would trust staff to reflect in 

8 the executive summary what is stated in the text. 

9 MR. GRAY; So the changes that we make in 

10 the text will be made in the summary automatically? 

11 CHAIRMAN BACA: That's correct. 

12 So, let's start with the introduction. 

13 MR. GOODHOPE: Mr. Chairman, I'd like to 

14 read in the point that you just made. I would like to 

15 make some comments about the recommendations in the 

16 executive summary. Later on we can talk about the 

17 format. 

18 CHAIRMAN BACA: Okay. Yes, Let's come 

19 back to that at the end, Sam, if we can. 

20 MR. GOODHOPE; That's fine. 

21 CHAIRMAN BACA; Executive summary should 

22 be just a reflection of the text. 
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1 MR. GOODHOPE: I agree. 

2 CHAIRMAN BACA: Okay. Page 1, any 

3 concerns with page 1? 

4 MR. JONES: Could you just put after 

5 ”Federal Property Resources,” put "Service” there, 

6 please, for GSA? 

7 CHAIRMAN BACA: What paragraph? 

8 MR. JONES: That*s paragraph or item 4, 

9 Federal Property Resources Service. Service should 

10 show up everywhere in the report where you mention - 

11 

12 CHAIRMAN BACA: Okay. You make an 

13 excellent point. Whenever we make a correction, if 

14 there are other areas in the text where that same 

15 correction should be made, we *11 do that. 

16 MR. GRAY: Along the same lines, Mr. 

17 Chairman, on the next page — 

18 CHAIRMAN BACA: Well, let’s cover page 1. 

19 Anymore comments on page 1? Okay. Let's go to page 

20 2 . Go ahead , Don . 

21 MR. GRAY: The organization I*m with is 

22 the Environmental and Energy Study Institute. I*d 
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1 like that to be reflected throughout. 

2 CHAIRMAN BACA: Absolutely. 

3 MR. GOODHOPE: I am, unfortunately, not 

4 the only special assistant, so it should be "a special 

5 assistant attorney general.” 

6 CHAIRMAN BACA: Okay. Good point. We 

7 thought you were the only one in Texas. 

8 MR. DAVIDSON: And Tom, another thing in 

9 page 1, given the recent change in representation from 

10 EPA, that may or may not reflect my particular title. 

11 I*m not sure how formal you want to make that. 

12 COURT REPORTER: I*m having a lot of 

13 trouble hearing Mr. Davidson. There’s not a 

14 microphone close to you. So, I*m having trouble 

15 hearing you. 

16 MR. DAVIDSON: What I said was on page 1, 

17 "The task force consists of the following," number 3 

18 should more accurately reflect my title given that I'm 

19 the duly designated representative of EPA. 

20 CHAIRMAN BACA: Okay. Let's go to page 

21 3. If we proceed at this pace, we'll be through by 

22 10 : 00 . 
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1 MR. RUNKEL: Excuse me, Mr. Chairman. On 

2 page 2 — 

3 CHAIRMAN BACA: You can't be going back, 

4 Brian. 

5 MR. RUNKEL; Sorry. Sorry. I thought we 

6 were still — they were going back to page 1. 

7 On page 2 , and I know this is one of the 

8 issues your staff had identified, although the law 

9 does clearly state that we're supposed to look at 

10 recommendations within existing law, your charter does 

11 provide for making recommendations, possible statutory 

12 changes. Although we understand the need to focus on 

13 existing law, I think there are a couple of discreet 

14 areas that we would later on want to make 

15 recommendations in terms of statutory changes. We 

16 think that within the spirit of the law, that that's 

17 allowable. 

18 CHAIRMAN BACA; Well, let's talk about 

19 that, about those vehicles to transmit those concerns. 

20 This reflects the congressional charge. 

21 MR. RUNKEL; I understand that. I just 

22 wanted to point that out. 
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1 CHAIRMAN BACA: Okay. Page 3? 

2 MR. GRAY: I have a question, Mr. 

3 Chairman. At the end of the second paragraph, the 

4 sentence that says, ”EPA interprets Section 120(a) to 

5 mean that the criteria for including federal 

6 facilities on the NPL should not be more exclusionary 

7 than those applicable to non-federal sites.” I*m just 

8 not sure I quite understand what that means. 

9 CHAIRMAN BACA: Okay. There's a citation. 

10 Do you want to explain that. Jay? 

11 MR. PENDERGRASS: The citation is to the 

12 listing policy and it's part of a discussion where EPA 

13 was talking about not excluding from the list sites. 

14 In other words, that the federal facility sites should 

15 not be excluded that would not be excluded — 

16 MS. SHIELDS: In other words, the same 

17 criteria should apply — 

18 MR. PENDERGRASS: Well, it didn't say 

19 treated the same, it said that it should not be more 

20 exclusive. So, it didn't say exactly treated the 

21 same, it says that federal facility sites should not 

22 be excluded that would have been included if they were 
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1 private. If they were going to be included if they're 

2 private, then they should be included if they're a 

3 federal facility, but it didn't go the other way, 

4 MR. GRAY: Maybe we could ask EPA. Is the 

5 current language acceptable to EPA or do they have an 

6 alternative? 

7 MR. DAVIDSON: On this particular sentence 

8 that Don has brought up, no. I believe it accurately 

9 reflects our policy basically. 

10 CHAIRMAN BACA: In order to save a little 

11 time in correcting omissions and misspellings and 

12 clerical errors, if you haven't received it, I have an 

13 errata sheet that lists those corrections. 

14 Okay. Let's go to page 4. 

15 MR. DAVIDSON: One minor point. On the 

16 third paragraph, in the middle, where the sentence 

17 starts, "Section 120(h)(3), CERCLA specifies that the 

18 U.S. government," we propose that the U.S. government 

19 be changed to say the transferring agency must provide 

20 a covenant. 

21 CHAIRMAN BACA: Any objection to that? If 

22 not, we'll accept it. 
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1 COLONEL HOURCLE: Let me just suggest for 

2 clarity that those who might just pick up the report, 

3 transferring federal agency? Would that be 

4 acceptable? Instead of just transferring agency, 

5 transferring federal agency? 

6 MR. DAVIDSON: Yes, that’s what we’re 

7 talking about . 

8 CHAIRMAN BACA: Okay. Let’s go to page 4. 

9 Let’s go to page 5. 

10 MS. SHIELDS: We had some comments on page 

11 5, but I don't know what’s happened to the letters 

12 being Xeroxed. So, I would have it — 

13 MR. CARR: There's also a comment on 4. 

14 The first sentence in the second paragraph about the 

15 RCRA closure, I'm not sure that you want to use that 

16 same — 

17 CHAIRMAN BACA: Point of order here. I 

18 would like the task force members to be the 

19 spokesperson. So, if you would deal through Gordon. 

20 MR. CARR: Okay. 

21 MR. DAVIDSON: That's fine. We might want 

22 to make a distinction here between RCRA closures and 
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1 base closures. It*s just a point of clarification. 

2 I don’t have language to offer, but it can be a little 

3 confusing here. 

4 CHAIRMAN BACA: Counselor, do you have a 

5 suggestion? 

6 COLONEL HOURCLE: Something like permitted 

7 facilities at these installations must be closed. 

8 MR. PENDERGRASS: I think their concern is 

9 about the word "closure.” 
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MR. 

DAVIDSON: I just don’t want people to 

11 

get confused with RCRA's closure as opposed to 

base 

12 

closure 

• 
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MR. 

PENDERGRASS: Is there another 

term 

14 

that * s 

used in 

RCRA? Managed? That covers 

the 

15 

broader 

situation. That probably works in this 

case 

16 

here. 
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MR. 

DAVIDSON: Where is this now? 


18 


MR. 

PENDERGRASS: The first sentence in 

19 

the second paragraph on page 4. 


20 


MR. 

DAVIDSON: Actually it’s the second 

21 

line. 




22 


MR. 

PENDERGRASS: "These facilities 

must 
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1 be — 

2 COLONEL HOURCLE: Let me suggest that we 

3 read that sentence after the semicolon to be "these 

4 regulated facilities must be managed,” so we focus 

5 back on the fact that they're actually regulated under 

6 a statutory regulatory scheme. 

7 MR. DAVIDSON: That's fine with us. 

8 CHAIRMAN BACA: So the new language is, 

9 "The regulated facilities must be managed in 

10 accordance with those statutes . *' 

11 MR. GRAY: Just as a point of information, 

12 Mr. Chairman, I'd like to get an example of the kinds 

13 of conflicts you foresee arising under those 

14 circumstances. You say conflict may arise regarding 

15 a particular proposed remedial action. 

16 MR. GOODHOPE: Is this the Rocky Mountain 

17 Arsenal case? 

18 MR. PENDERGRASS: Potentially, yes, and it 

19 has been — a lot of lawyers talk about the potential. 

20 The numbers of times that it's actually come up, I 

21 don't know that it has all that often. 

22 MR. GOODHOPE: Well, I guess if we had a 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


description here of why the problem comes up or has 
come up, maybe a description of the — I would 
recommend that you have a description in there on the 
Rocky Mountain Arsenal problem so that we understand 
a little bit better what the conflict is and why that 
conflict arises. 

COLONEL HOURCLE: The basic confusion has 

resulted where you have a broad NPO listing and on 
that NPO listed site you have facilities which are 
also RCRA regulated units. The question then becomes, 
when you’re doing the remediation, which statutory 
structure would apply. 

MR. GOODHOPE: And which agency has the 

authority to get the facility cleaned up. 

COLONEL HOURCLE: Which gets you into the 

ultimate question of who determines what the clean-up 
is going to be. 

CHAIRMAN BACA: Don asked for an example. 

Are you satisfied, then, with that 
examp 1 e? Okay . 

MR. GOODHOPE; The issue was raised for 
some reason and I think we need to figure out what the 



20 


1 source of the problem is, an analysis of why there is 

2 a problem and a potential for conflict. I think 

3 that's where we can get into — not get into, but 

4 certainly a recommendation might flow from there that 

5 we try to figure out a way of resolving the conflict. 

6 MR. GRAY; Since the question occurred to 

7 me, Mr. Chairman, I think it may occur to other 

8 people. I would think that if we could at least cite 

9 one example, and Rocky Mountain Arsenal is certainly 

10 the most prominent one, it would be helpful. 

11 MR. DAVIDSON: Let me address that, Don, 

12 for a second. The Arsenal case, generally what we 

13 tried to do, and we've been successful at most NPO 

14 facilities, is to enter into three party agreements. 

15 These three party agreements lay out the process by 

16 which the state and EPA would work together on 

17 applying their various authorities. 

18 I'm not sure that the Arsenal is the best 

19 case in that the Arsenal litigation was tied in to 

20 whether or not the timing of the listing of the 

21 facility and the litigation basically predated the 

22 development of any consent agreement of federal 
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1 facilities clean-up agreement there. 

2 The issue really is one of how the 

3 different statutory authorities of the state or the 

4 state authorized authority in CERCLA ought to be 

5 applied. An example might be useful. You may just 

6 want to say that conflicts may arise in the 

7 ^ application of how these authorities are to be applied 

8 in terms of selecting the remedy. 

9 MR. GRAY; Well, from what you* re saying, 

10 I assume that with the existence of the interagency 

11 agreements there's less of a problem maybe than it was 

12 in the case of Rocky Mountain Arsenal and I just 

13 wonder how much of a problem it is. I mean, is it 

14 basically a theoretical problem at this point? 

15 MR. GOODHOPE: It seems to me it*s not a 

16 theoretical problem if the Department of the Army 

17 doesn't want to comply with a — with a state action 

18 or a state request under RCRA. We get into the same 

19 argument that they don't have to because it is a 

20 surplus site. 

21 MR. DAVIDSON: That has not been — in our 

22 existing lAGs, that issue has not yet been tested. 
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1 MS. SHIELDS: It was tested at Rocky 

2 Mountain. 

3 MR. DAVIDSON: It was tested at the 

4 Arsenal. 

5 MS. SHIELDS: And we do have a District 

6 Court decision that says his jurisdiction was ousted 

7 by the listing and that's what we've got. 

8 MR. GOODHOPE: We should describe that 

9 outcome, then, I believe. I would recommend that we 

10 describe that outcome in this portion of the report. 

11 CHAIRMAN BACA: Can we reference the Rocky 

12 Mountain Arsenal lawsuit? 

13 COLONEL HOURCLE: Certainly the lawsuit 

14 and the process created the delay that we're concerned 

15 about trying to avoid, delay and confusion that we're 

16 concerned about avoiding or suggesting how to avoid 

17 through this report. So maybe — I know Jay doesn't 

18 like footnotes — 

19 MR. PENDERGRASS: This one could be long. 

20 COLONEL HOURCLE: — but maybe a footnote 

21 to — you know, an example of delay being caused by 

22 this confusion has been the Marathon Rocky Mountain 
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1 Arsenal litigation, which is — and then reference the 

2 judge's opinion, which I guess is now in appeal. I'm 

3 not sure if a formal appeal has been filed at this — 

4 MR. GRAY: Is it on appeal? 

5 MS. SHIELDS: I don't think it's been 

6 appealed yet, I don't believe the time has run yet. 

7 It just came down in August. 

8 MR. DAVIDSON: Larry, the issue that you 

9 brought up there is one of delay. I think one can 

10 make a case that while this litigation was ongoing 

11 there was remediation underway. So in terms of the 

12 overall goal of trying to get clean-up, I'm not sure 

13 the litigation actually resulted in delay. It 

14 resulted in a lot of — 

15 MS. SHIELDS; Confusion. 

16 MR. DAVIDSON: — discomfort and confusion 

17 on the legal side. 

18 COLONEL HOURCLE: From my insider's 

19 perspective, I know that whenever the Army wanted to 

20 do anything there were more lawyers than engineers who 

21 got involved in whether this was a good thing to do. 

22 So, there is a lot of transaction cost when you're 
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1 trying to execute a clean-up when you* re in the middle 

2 of litigation on the side of making sure every — you 

3 know, there are a lot more checks and things that have 

4 to go along and that I think creates the delay that I 

5 was talking about. 

6 MS. SHIELDS; I think you can say that, 

7 while at the same time making Gordon's point that 

8 there was a lot of remediation that was going on the 

9 entire time that the litigation was proceeding. 

10 Certainly that is true too, 

11 MR, DAVIDSON: May I propose at the end of 

12 the sentence saying, "Conflicts may arise regarding 

13 particular proposed remedial action with respect to 

14 the application of RCRA and CERCLA authorities." 

15 COLONEL HOURCLE: I think we might also 

16 have an example at Warner Robbins, where I understand 

17 a RCRA site was subsequently added to the NPO and then 

18 we got into the what do we do now. Congressman Ray 

19 had to come in and sort of get everybody together and 

20 try to figure out strategy for how we put it into an 

21 existing lAG and I think that as we look to taking 

22 sites which may be somewhere in the RCRA process and 
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1 listing them potentially as we get HRS2 and onto the 

2 end of the L, that may be another potential source of 

3 confusion which almost inevitably brings to light. 

4 CHAIRMAN BACA: Gordon has suggested — 

5 the language at the end, I guess, as an addition? 

6 »*With respect to RCRA and CERCLA authority?” 

7 MR. DAVIDSON: «With respect to the 

8 application of RCRA and CERCLA authority to the 

9 application.” 

10 MR. GOODHOPE: I*m sorry? 

11 MR. DAVIDSON: I*m proposing, Sam, adding 

12 at the very end of the sentence, after "remedial 

13 action," it says — 

14 CHAIRMAN BACA: Delete the period. 

15 MS. SHIELDS: That*s one way to go. 

16 MR. DAVIDSON: Say, "Conflicts may arise 

17 regarding a particular proposed remedial action with 

18 respect to the application of RCRA and CERCLA — " 

19 MR. GOODHOPE: Well, I would ask that a 

20 description of Rocky Mountain Arsenal be put in — 

21 MS. SHIELDS; Didn’t we agree to do that 

22 in a footnote? Didn’t Jay consent to that? 
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1 MR. GOODHOPE; That's fine. 

2 CHAIRMAN BACA: Yes, we'll do that. 

3 MS. SHIELDS: In the spirit of 

4 cooperation, I made a suggestion for this paragraph, 

5 but I know everybody is going to compromise today, so 

6 I'll just offer to drop it. 

7 CHAIRMAN BACA: Let me tell you the 

8 corrections we have now on page 4. Second paragraph, 

9 second line, "These regulated facilities must be 

10 managed in accordance with those statutes , " and then 

11 the addition, "with respect to the application of RCRA 

12 and CERCLA authority." And then the footnote on Rocky 

13 Mountain. 

14 Okay. Let's go on to page 5. Ann, you 

15 have the floor. 

16 MS. SHIELDS: Right. You should have our 

17 letter there. It's number 4 on the letter. We have 

18 revised the third sentence of the first paragraph. We 

19 suggested the revision so that it conforms to the 

20 statutory language, I think it's better drafting when 

21 we've got statutory language that uses certain words 

22 and phrases that we stick with them. It would read. 
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1 “Section 120(h) of CERCLA, for example, applies in 

2 cases where any hazardous substance was stored for one 

3 year or more, known to have been released, or disposed 

4 of, and Section 204(c)... makes NEPA specifically 

5 applicable. 

6 CHAIRMAN BACA : Okay . Does everyone 

7 understand the proposal? Is there any objection? 

8 MS. SHIELDS: All we*ve done is use the 

9 statutory language instead of different language. So, 

10 I don*t think this is one, Sam, where I*ve got a 

11 hidden agenda. 1*11 tell you that when we* re getting 

12 to that. 

13 MR. GRAY; That*s Section 204(c) of 

14 CERCLA? 

15 MS. SHIELDS: It*s 204(c) of the Base 

16 Closure Act that applies NEPA specifically. 

17 MR. GOODHOPE; Mr. Chairman, I*d like to 

18 ask permission for Thomas Edwards to speak. 

19 MR. EDWARDS: I have a question. 

20 CHAIRMAN BACA: Go ahead. 

21 MR. EDWARDS: I wonder if you* re taking 

22 into consideration the case of Idaho versus Hanna 
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1 Minina Company in which the State of Idaho sued a 

2 mining company under CERCLA for natural resources 

3 damages and the company claimed that the damage was 

4 expected and fully set forth in an environmental 

5 impact statement, therefore not subject to recovery. 

6 The court held, I think from this small note that I 

7 have, basically that CERCLA trumps NEPA. 

8 MS. SHIELDS: I*m not and I wouldn't 

9 imagine that you would want to draw attention to that 

10 holding. All I'm saying is that it's the Base Closure 

11 Act that specifically applies NEPA in this instance 

12 and that if it didn't, we might argue about whether it 

13 applied. But since it specifically applies, we don't 

14 argue about it. 

15 MR. DAVIDSON: Doesn't it apply in the way 

16 that — with respect to future use and that sort of 

17 thing? 

18 MS. SHIELDS: It applies to the whole base 

19 closure, not to just the CERCLA cleanup. 

20 MR. DAVIDSON: I think that's fine. I 

21 just want to make sure everyone understands the 

22 clarification on what NEPA applies to actually. I 
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1 think it goes on in the report a little bit later on 

2 to discuss this, but my understanding is that the 

3 applicability of NEPA is to the formulation of land 

4 use plans and the process of deciding how this use is 

5 going to — 

6 COLONEL HOURCLE; That»s correct. It's a 

7 little bit different between the two base closure 

8 statutes, the *88 statute and the '91 statute, but it 

9 is a constrained application of NEPA and it is not 

10 directly related to the concept of you have to do NEPA 

11 on the CERCLA. 

12 MS. SHIELDS: That's right. And we're 

13 not — 

14 MR. GRAY: It's not the cleanup process 

15 that it applies to? 

16 MS, SHIELDS: That's right. 

17 COLONEL HOURCLE: That's right. It's the 

18 eventual use of the land. 

19 CHAIRMAN BACA: Okay. We'll accept that 

2 0 language . 

21 MS. SHIELDS: Let me just finish with page 

22 5, In the second paragraph where it talks about 
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1 lessees, I think a better term would be users. We may 

2 be talking about people other than lessees. 

3 CHAIRMAN BACA: Okay. That's good. 

4 That's a good clarification. 

5 MS. SHIELDS: And in paragraph 2 , the last 

6 line — it's not paragraph 2. 

7 MR. RUNKEL; It's page 7 actually. I 

8 found that. 

9 MS. SHIELDS: Oh, okay. All right. 

10 Forget it then. I thought that was wrong. 

11 On my letter, number 6 should say page 7 

12 instead of page 5. So, we'll get to that. 

13 CHAIRMAN BACA: Okay. Other comments on 

14 page 5? 

15 MR. JONES: I have a general comment. 

16 CHAIRMAN BACA: Go ahead, Earl. 

17 MR. JONES: We have a glossary of 

18 abbreviations. I recommend including in the report a 

19 glossary of terms that are being used, such as 

20 uncontaminated, contaminated. We found that the term 

21 "transfer" is being used very loosely throughout this 
presentation. Transfers under CERCLA versus transfers 


22 
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1 under the 49 Act. We thought you might want a 

2 glossary of terminology. 

3 GENERAL OFFRINGA: I had the same comment. 

4 MR. RUNKEL; So do we. In fact, we might 

5 want to try to agree on a definition of transfer 

6 because 1 think there may be a difference of opinion 

7 on whether that applies to non-deed situations. 

8 MR. JONES: The way it*s used in this 

9 presentation, transfers under CERCLA relate to just 

10 about every type of transaction, where as transfers 

11 under the Federal Property Act means from one Federal 

12 agency to another. 

13 CHAIRMAN BACA: That*s a good point. 

14 MR. GRAY: One way of solving this 

15 problem, I think, Mr. Chairman, is to talk about 

16 transferring use or transferring the property. 

17 Transferring use is different from transferring the 

18 property, and if we could use that terminology 

19 throughout when we mean something less than a deed 

20 transfer, use ” transfer use of the property” — 

21 MR. PENDERGRASS: Except that I*m not sure 

22 that it solves the problem that Mr. Jones was talking 
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1 about of how transfer is used in federal property 

2 context. In the Federal Property Act it*s transferred 

3 first to between agencies and we would still have the 

4 problem. If we*re talking about transfer of property, 

5 you still would have the confusion about whether — in 

6 here we were talking about a sale or other transfer 

7 that could be between the federal government and 

8 private parties. 

9 MR. GRAY; You could still say "transfer 

10 of property,” couldn*t you, if you were talking about 

11 to another federal agency? 

12 MR. JONES: I just thought you might be 

13 able to clarify the issue once and for all if there 

14 was a glossary right up front. 

15 COLONEL HOURCLE: Is it possible in this 

16 one to continue to use the broader definition of 

17 transfer in the report and then talk about or try to 

18 be good about talking about transfer by deed in those 

19 circumstances where we*re talking about 120(h)(3) 

20 limitations? Would that work for folks? 

21 MR. RUNKEL; Well, of course, (h)(3) also 

22 says, "sale or other transfers." So that does get 
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1 into beyond deed situations. Right? 

2 COLONEL HOURCLE: I was trying to get to 

3 that section that says what the warrant is, which 

4 seems to be a stumbling block on this where it*s the 

5 warrant in the deed which we have — staff has — I 

6 guess our belief is that if it*s a warrant in the deed 

7 it*s a transfer by deed and if you don’t have a 

8 transfer by deed, then the section about warrant and 

9 deed can’t apply. 

10 MR. RUNKEL: I see blank stares. 

11 CHAIRMAN BACA: Well, let’s get back to 

12 Earl’s suggestion. Would it add to the report by 

13 having a glossary of standard terms? 

14 MR. RUNKEL: Yes. 

15 MS. SHIELDS: I think probably if you put 

16 transfer in it, you're going to have to describe the 

17 different ways that transfer is used in this statute. 

18 We can’t change the statute, but we can point out that 

19 it’s a word that’s used in different contextual ways. 

20 COLONEL HOURCLE: I think on behalf of the 

21 staff I’d solicit anyone else’s recommendations about 

22 confusing terms that we might want to include in a 
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1 glossary. Suggestions? 

2 CHAIRMAN BACA: Good, as we go through. 

3 Are you through, Brian? 

4 MR. RUNKEL: So your staff will develop a 

5 definition for transfer? 

6 CHAIRMAN BACA: Yes, and it will be as a 

7 result of discussions as you come up with terms. 

8 COLONEL HOURCLE: My inclination is that 

9 the staff will have a very broad definition of 

10 transfer and then try to be good in the report about 

11 particularly saying if a transfer is pursuant to the 

12 Property Act or transfer by deed to indicate that 

13 we're deviating from the normal definition. 

14 CHAIRMAN BACA: Okay. 

15 MR. GRAY: I still have some concern where 

16 you're not transferring the property itself, but 

17 you're merely transferring the use of the property 

18 through a lease. That's not really a transfer. If 

19 it is a transfer, then I think it is subject to 

20 Section 120(h) of CERCLA. 

21 MR. PENDERGRASS: I think in the report we 

22 had tried to identify those situations as transfer of 
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1 use or a lease. As we go through it today, we can try 

2 and make sure that we identify those because there is 

3 a distinction. 

4 CHAIRMAN BACA; Yes. If that confusion 

5 arises, Don, point it out as we go through it. 

6 MR. RUNKEL: The first area — I just want 

7 to clarify here again, Mr. Chairman, the last sentence 

8 of page 5 is really where it first comes into play. 

9 The second part of the sentence, ”or as land that 

10 could be transferred by deed under 120(h)(3) again," 

11 I just want to make sure that when that's rewritten, 

12 I assume it would be because 120(h)(3) says sale or 

13 other transfers. We don't want to make it look like 

14 120(h)(3) is limited to transfers by deed only. 

15 COLONEL HOURCLE; My recollection is — 

16 MS. SHIELDS; It's (h)(1), I think, that 

17 talks about — 

18 COLONEL HOURCLE; — (h) (1) is sale or 

19 other transfer. 

20 MR. RUNKEL; (h) (3) does not have that 

2 1 term? 
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MS. SHIELDS; (h) (3) is talking about the 
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1 contents of the deeds which — so, we* re talking about 

2 sales in (3). We*re using it to cover more 

3 transactions in (h) (1) . 

4 CHAIRMAN BACA: Okay. Well, let»s move 

5 on. Any other comments on page 5? 

6 MR. GOODHOPE; We have some recommended 

7 language for a new paragraph after the second 

8 paragraph. I think what it does is collect in one 

9 place thoughts or conditions spread throughout the 


10 

report. It*s really nothing new, it 

just kind of puts 

11 

in one spot what the conditions of transfer should be. 

12 

CHAIRMAN BACA: Okay. 

Can we all go to 

13 

what you* re looking at? 


14 

MR. GOODHOPE: Yes. It* 

s page 6 of our - 

15 

- 


16 

MS. SHIELDS: Page 3 of 

your — 

17 

MR. GOODHOPE: Page 8 

of our suggested 

18 

amendments . 


19 

CHAIRMAN BACA: Okay. 

Page 8 of the 

20 

larger handout. 


21 

MS. SHIELDS: This is no longer with us? 
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We now have this? 
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1 MR . GOODHOPE : Yes . I think we j ust 

2 passed those out. We don’t have a hidden agenda and 

3 two different formats. 

4 MS. SHIELDS; The states have unlimited 

5 money, you know. They’ve got these Xerox machines 

6 that run on full tilt. 

7 CHAIRMAN BACA; Okay. Do you want to read 

8 your amendment and explain it? 

9 MR . GOODHOPE : It’s rather lengthy . 

10 Should I go ahead and read it? 

11 CHAIRMAN BACA; Yes, why don't you read 

12 it. 

13 MR. GOODHOPE; "The task force recommends 

14 that tracts classified as areas of concern not be 

15 transferred unless all the following conditions are 

16 met." 

17 CHAIRMAN BACA: If you have an acetate, 

18 why don’t you put it up. 

19 MR. GOODHOPE; Well, there is the language 

20 that we’re suggesting, along with its rationale. 

21 MR. GRAY: Where do you propose that? 
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MR. GOODHOPE: 


It should go after 
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1 paragraph 2 of page 5. Again, it just collects in one 

2 place things that are spread throughout the report. 

3 MR. PENDERGRASS: I have a comment that 

4 I*m not sure that that exactly is where it goes. I 

5 think the overview was trying to give a sense of what 

6 issues — what the concerns were and what the issues 

7 that the task force was looking at and the specifics 

8 about recommendations which this is were later in the 

9 report under the sections, “Uncontaminated Land” and 

10 “Contaminated Land. ” I think that it probably relates 

11 to a couple of places later on, but I*m not sure that 

12 it goes in the overview. I don't think the overview 

13 talks in terms of recoinmendations . 

14 CHAIRMAN BACA: This really gets to 

15 recommendations, solutions. 

16 ^ MR. PENDERGRASS: So, I think that it 

17 probably belongs another place and I have been trying 

18 to note where those were. I think it*s pages 9 and 

19 13. 

20 MR. GOODHOPE: Well, I don't care where it 

21 goes, I think. All we need is just for clarification. 

22 I would defer to the staff — 
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1 CHAIRMAN BACA; Let»s pick it Up when we 

2 get to the solutions. 

3 MS. SHIELDS: I think it does restate 

4 things that are scattered throughout. So, I don't 

5 have any objection to its content. 

6 MR. GOODHOPE: If it's worth saying once, 

7 it's worth saying two or three times. 

8 CHAIRMAN BACA; Any other comments on page 

9 5? 

10 MR. GOODHOPE: No. 

11 CHAIRMAN BACA: Brian? 

12 MR. RUNKEL: Again, we can discuss it 

13 later since this goes to a criteria from the AG's. 

14 We'll be discussing recommendations, but there are a 

15 couple of additional criteria that we would add to 

16 that. I think what they have here is very good and we 

17 would just have a couple more. One would be that the 

18 states and the public be adequately notified. We 

19 pointed that out in previous comments. 

20 Also, we'd like to have some kind of 

21 provision in there regarding indemnification. I guess 

22 this is one of the areas getting into recommendations 
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1 for statutory changes. As you pointed out, there’s 

2 concern about that, although I note that Ms. Shields 

3 is wondering where that’s coming from. So, we need to 

4 have a further discussion of indemnification. 

5 CHAIRMAN BACA: Well, okay, but let’s get 

6 to the overview on 5, 

7 MR. GRAY: One further question, Mr. 

8 Chairman. In the last sentence where it says, ’’This 

9 report refers to these areas as cleaned up 

10 contaminated land or land that can be transferred by 

11 deed.” Should we have, ’’transferred by deed with 

12 appropriate covenants,” in there? 

13 . CHAIRMAN BACA: We could probably buy 

14 that. Any objections? 

15 MR. GRAY: I think that’s what the statute 

16 requires. 

17 COLONEL HOURCLE: How about ’’any 

18 appropriate covenants?” 

19 MR. GRAY: That’s fine. I’m easy. 

20 CHAIRMAN BACA: Let’s make sure our 

21 recorder picked that up. Okay. 


I 
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Any other comments on page 5 overview? 
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1 Okay. Let’s move onto page 6. Any comments on 6? 

2 MR. DAVIDSON; I’ve got one. 

3 CHAIRMAN BACA; Gordon? 

4 MR. DAVIDSON: The first sentence, third 

5 paragraph. "Contamination on many bases is limited to 

6 relatively small discreet areas.” Some of the 

7 comments we received back from our regions was that 

8 that may not be totally accurate, that indeed many 

9 bases also include large areas of contamination. So, 

10 what I'd like to suggest is to put in some language 

11 that reflects that there is a range here, 

12 contamination of DoD bases ranges from being 

13 widespread to being limited to relatively small, 

14 discreet areas. I think that's more accurate from our 

15 view of what we have out there. 

16 CHAIRMAN BACA; Let’s resolve this. Any 

17 comments? Any problems? Counselor? 

18 COLONEL HOURCLE: That’s factual. There’s 

19 so many differences in size of installations. You can 

20 have large contamination in some contexts but in the 

21 context of a 25 to 50 mile installation it still may 

22 be fairly small by comparison. I think the range is 
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1 an appropriate concept. 

2 CHAIRMAN BACA; I agree. 

3 Donald? 

4 MR. GRAY; Yes. The last sentence in 

5 paragraph 2 causes me some concern, Mr. Chairman. It 

6 says, **If higher levels of residual contamination are 

7 allowed after cleanup because the planned use is 

8 industrial, for example, measures must be taken to 

9 ensure that future changes in land use do not expose 

10 the public to unacceptable risk.” 

11 l*m not aware that there’s anything in the 

12 statute or in the National Contingency Plan that 

13 allows land use restrictions for industrial or other 

14 purposes to be a part — to determine the cleanup 

15 level. The statute requires that they be permanent 

16 remedies to the maximum extent possible, and I think 

17 this implies an acceptance of the idea that land use 

18 restrictions can be a part of the cleanup remedy, 

19 which I'm not sure has been established. I would like 

20 to see that sentence deleted. 

21 MR. GOODHOPE; I would agree. I think 

22 that was a good suggestion. 
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1 MR. DAVIDSON: We have also some concerns 

2 with the drafting of this paragraph with respect to 

3 the applicability of land use as it applies to CERCIA 

4 cleanup. I don’t have a specific proposal, but maybe 

5 discuss what this means. 

6 COLONEL HOURCLE: Caution the task force 

7 to think CERCLA, RCRA corrective action and state law 

8 as we try to grope through this morass because there 

9 are a whole bunch of different cleanup statutes which 

10 could pertain to this area. 

11 MR. ETHRIDGE: This is the second 

12 paragraph that — revisions of Mr. Goodhope and Mr. 

13 Edwards and it also addresses the same paragraph that 

14 Mr. Gray was talking about. 

15 CHAIRMAN BACA: Can everybody see that? 

16 MR. ETHRIDGE: It’s sort of hard to show 

17 because it’s on two different slides here. The line 

18 that you’re talking about is at the end of — right 

19 there, ”If higher levels of residual contamination.” 

20 They’ve crossed it out and added — 

21 MR. GRAY: Well, the last part of that 

22 does what I proposed to do, so I’m satisfied. 
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1 MR. GOODHOPE; We would agree with you. 

2 MR. ETHRIDGE: So they got it, "In order 

3 to assure compliance with applicable law, maintain 

4 public confidence, avoid the potential for future 

5 liability, DoD should plan on full compliance with all 

6 ARAR concerns," Section 121 of CERCLA. They've 

7 deleted that last sentence in paragraph 2 on page 9. 

8 Excuse me, page 6. Yes, page 6. 

9 MR. GOODHOPE: There is also a deletion on 

10 the prospective land uses and cleanup levels which are 

11 related. 

12 CHAIRMAN BACA: I think "assure" should 

13 probably be "ensure." 

14 Okay. Discussion, counselors? 

15 MR. PENDERGRASS: Well, I think to deal 

16 the sentence, "Prospective land uses and cleanup 

17 levels related," I do think they are related. For 

18 instance, if you have a cleanup of a municipal-type 

19 landfill where the cleanup is a cap, the land use will 

20 be determined by what the cleanup is. So, the land 

21 uses are related to the cleanups. 

22 MS. SHIELDS: But I think. Jay, in the 
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1 rationale that they have, they*ve sort of explained 

2 that, that it will be in the context of the agreement 

3 that is reached among the agencies. I don't have any 

4 problem with this. 

5 CHAIRMAN BACA: I think it still captures 

6 the idea that the ultimate use will determine the 

7 cleanup standard. 

8 MR. GRAY: I think, Mr. Chairman, it's 

9 important to — I don't have any problem with the idea 

10 that future use of the land may be restricted by the 

11 level of cleanup and the particular remedy selected, 

12 but I'm not sure that I would agree with the reverse - 

13 - it should be the level of cleanup that determines 

14 the future use, not the future use determining the 

15 level of cleanup. 

16 MR. DAVIDSON: The EPA supports Mr. Gray's 

17 comments on that. It's an important distinction to 

18 make. 

19 CHAIRMAN BACA: Let's resolve this issue. 

20 Can we accept the Texas amendment? 

21 COLONEL HOURCLE: Let me suggest 121 does 

22 get a little bit tricky, that perhaps the pursuant to 
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1 121, that last line, ARAR is pursuant to Section 121 

2 be changed to in accordance with 121. I think the 

3 concept of planning to ARARs, I*m comfortable with it, 

4 realizing that, in fact, it could go in different 

5 directions depending on whether we* re cleaning up 

6 under state ! law or RCRA. But I think as a planning 

7 concept, it’s probably a prudent planning concept. 

8 CHAIRMAN BACA: Okay. Hearing no 

9 objection? 

10 MR. PENDERGRASS: I have one other 

11 suggestion, that the first sentence of the change 

12 however — it says, **However, CERCLA 121(d)(2) 

13 borrows.** I would suggest changing **borrows** to 

14 *' incorporates cleanup standards.’* 

15 CHAIRMAN BACA: ’'Borrows'* to 

16 "incorporates”? 

17 MR. PENDERGRASS: Yes. And then that, 

18 "State law is, more stringent than the” instead of 

19 federal standards, I think it should be CERCLA 

20 standards because it’s incorporating other federal 

21 standards, fori instance from RCRA or something and 
state law that ; is more stringent then — it*s CERCLA 


22 



47 


1 standards, whatever, has been brought in through 

2 CERCLA. 

3 MS. SHIELDS: not sure that’s right. 

4 MR. PENDERGRASS: No? 

5 MS. SHIELDS: For the state law to 

6 overcome the standard that’s in the federal law, it 

7 has to be more stringent. The federal law sets the 

8 floor. 

9 MR. PENDERGRASS: Right. And I’m just 

10 saying that you find it through CERCLA. 

11 MS. SHIELDS: You find it through CERCLA? 

12 MR. PENDERGRASS: Yes. 

13 MS. SHIELDS: That’s not the way this is 

14 stated. See, I think the way this is stated just 

15 states what state laws we would defer to now and they 

16 have to be more stringent than the underlying federal 

17 statute, which would not be CERCLA, it would be RCRA 

18 or the Clean Water Act or something else. 

19 MR. EDWARDS: I have the statute here. 

20 May I, Mr. Chairman? 

21 CHAIRMAN BACA: Go ahead. 
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MR. EDWARDS: It says, "Any promulgated 
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1 standard, requirement or criteria or limitation under 

2 a state environment or facility siting law that is 

3 more stringent than any federal standard." 

4 MS. SHIELDS; Yes. I think this is a 

5 better way . ; 

6 CHAIRMAN BACA: Okay. We *11 stick to 

7 "federal”. How about the inclusion "borrows to 

8 incorporate . ** 

9 MS. SHIELDS; No, He*s changing the word 

10 "borrows” to the word "incorporate.” 

11 CHAIRMAN BACA: Okay. Any problem with 

12 that change? 

13 COLONEL HOURCLE: I think my question — 

14 not to beat a dead horse, but I got confused by the 

15 term in that, "However, CERCLA 121(d) incorporates 

16 cleanup standards from other applicable federal law 

17 and state law," and then we go back to federal 

18 standards. I think the dual reference to federal is 

19 somewhat confusing. Having heard the provision again, 

20 I guess it incorporates state law. What we might do 

21 is drop the first federal or modify the second federal 
by saying federal CERCLA standards to direct the 
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1 readers that that's what we're trying to go to. 

2 Does that clarify or confuse? 

3 MR. GOODHOPE: Looking at the statute, I 

4 think you need to use both, keep both in. 

5 COLONEL HOURCLE: Okay. In that case, 

6 would it be acceptable to say it's more stringent than 

7 federal ^ERCLA standards because we'll be 

8 incorporating other things which may not be normally 

9 CERCLA-like. Interior always says that endangered 

10 species isn't an ARAR, it's a separate statute, things 

11 like that. 

12 MS. SHIELDS: I'm missing this. The 

13 problem is CERCLA doesn't have standards. CERCLA 

14 borrows standards from other sources, namely other 

15 federal laws and state laws that are more stringent. 

16 So, I think the way Sam has got it is right. 

17 MR. GRAY: Well, I don't think it would 

18 hurt to add the word "relevant" in front of this 

19 federal standards the second time — 

20 MS. SHIELDS: No, that's all right. 

21 MR. GRAY: — because then it wouldn't 

22 matter where they came from. 
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MS. SHIELDS: Does that give you some 

ease? 

; COLONEL HOURCLE: I think I was confused 

to the point of getting you all confused. 

MS. SHIELDS: You did it. 

CHAIRMAN BACA; Okay. 

MR. ETHRIDGE: So, for the record, is 

"incorporates” still in there, "incorporates cleanup 
standards?” , 

MS. SHIELDS: Incorporates cleanup 

standards from other — 


MR. ETHRIDGE: But there's no change on 


federal? 

MS. SHIELDS: — applicable federal law 

and state law that is more — are we leaving it the 
way that it was except we're changing the word 
"borrows” to the word "incorporates?” 

CHAIRMAN BACA; Somebody wanted "relevant 
federal standards.” 

MR. PENDERGRASS: We didn't agree. 

MR. GRAY: Do you have a problem with 

putting relevant in there? 
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1 COLONEL HOURCLE: I think I heard the 

2 concern from this side of the table and I was still 

3 trying to get unconfused. 

4 CHAIRMAN BACA: I don't have a problem 

5 with "relevant" . 

6 MR. GRAY: Because we're saying that that 

7 incorporates some other places in CERCLA. 

8 CHAIRMAN BACA: Okay. Then we'll accept 

9 Texas — 


10 

COLONEL HOURCLE: 

We'll insert "relevant" 

11 

before "federal standards." 



12 

MR. GRAY; That would 

be fine too. 

13 

CHAIRMAN BACA: 

Hold 

it, hold it. You 

14 

need to recognize the chair. 

Our reporter is a little 

15 

bit confused. 



16 

MS. SHIELDS: Why? 


17 

CHAIRMAN BACA: 

Here 

are the changes . 

18 

Okay? "However, CERCLA 121(d) (2) incorporates cleanup 

19 

standards from other applicable federal laws and state 

20 

law that is more stringent 

than 

relevant federal 

21 

standards . ” 
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Reporter, did you also get the change, "in 
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1 order to ensure*' at the bottom? I 

2 THE COURT REPORTER; Would you mind 

3 repeating it, just to be certain? 

. 

4 ' CHAIRMAN BACA: Okay. We have a spelling 

5 change. Forth line from the bottom. ”In order to 

6 ensure," instead of assure. 

' 

7 Okay. Let's to back to page 6. Any other 

8 comments? 

9 MR. DAVIDSON; For the record, could I get 

10 a reading on the changes to the first line in the 

11 third paragraph on my point earlier about it was a 

12 range. 

13 MR. ETHRIDGE: "Contamination on many 

14 bases ranges from widespread areas to relatively small 

15 discreet areas." 

16 CHAIRMAN BACA: Does that do it for you? 

17 MR. DAVIDSON: It does it for me. 

18 CHAIRMAN BACA: Okay. Good. Let's go on 

19 to page 7 . Any comments on page 7? 

20 MS. SHIELDS: We just had a question and 

21 somebody else, I think, wanted to bring it up — was 
that you, Brian, the indemnification stuff on page 7? 
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1 I just am confused by it. That was sort of news to 

2 me. "Since agencies cannot indemnify a purchaser 

3 without specific legislative authorization." 

4 CHAIRMAN BACA: Jay? 

5 MS. SHIELDS: Do you think there ought to 

6 be a cite or something if that's accurate? 

7 COLONEL HOURCLE: We have no independent — 

8 we have two areas that are related to indemnification 

9 which I guess you could call a kind of 

10 indemnification. That is, of course, there's the 

11 covenant in 120(h)(3) is statutory authority to go 

12 back and do any addition or remediation that might be 

13 required. That might be considered in the context of 

14 indemnification. Then individuals who are harmed in 

15 their person or property could also file a claim 

16 against the government under the Federal Court Claims 

17 Act which is in the nature of an indemnification. But 

18 the fiscal law principle would be that we wouldn't 

19 have money available to pay a claim unless we had a 

20 statutory authority to offer this up. It's the areas 

21 we get into with contractors and indemnification all 

22 the time. So, at this point, other than what we could 
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1 do is just — 

2 MS. SHIELDS: Yes, for it. I just 

3 wasn't sure if it was true. 

4 CHAIRMAN BACA: Does that clarify the 

5 confusion? 

6 MS. SHIELDS: I don't know. I guess if we 

7 can't cite to some authority for that, maybe we just 

8 ought to leave it out. 

9 COLONEL HOURCLE: The Anti-Deficiency Act 

10 is absent the specific statutory authority to provide 

11 monies for these purposes. We can't — 

12 MS. SHIELDS: But it requires you — 

13 COLONEL HOURCLE: That would be a 

14 statutory authority to provide monies for the purpose 

15 of additional remediation. Federal Torte Claims Act 

16 would be statutory authority to — 

17 MS. SHIELDS: Yes, but don't you think 

18 specific legislative authorization sounds like more 

19 than what's in (h)(3)? 

20 MR. RUNKEL: I think, Mr. Chairman, we 

21 clearly have. At the DOJ they're sort of — no 

22 offense to the legal experts for the government on 
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1 these kinds of issues. So, I think we*d better 

2 clarify this and make it clear that since DoD or since 

3 federal agencies believe that — rather than the task 

4 force. I don’t think the states would buy off on this 

5 statement. I feel very uncomfortable with that 

6 conclusionary statement without better legal — 

7 MS. SHIELDS: I don’t know that we need it 

8 in there, Larry. I guess my — 

9 COLONEL HOURCLE: Okay. 

10 MS. SHIELDS: I think we can just — 

11 MR. GRAY: Is the proposal to delete the 

12 whole thing? 

13 MS. SHIELDS: Delete the whole — 

14 CHAIRMAN BACA: We are deleting the last 

15 sentence on paragraph 2. 

16 MR. RUNKEL; And then, Mr. Chairman, I 

17 would propose that we add a sentence referring to — 

18 and I know this will open some discussion, but we 

19 would like to see a recommendation that the task force 

20 ask Congress or recommend that Congress look into the 

21 issue of indemnification nationwide similar to what 

22 was done at Pease, they look into the issue of doing 



56 


1 that, of allowing DoD to provide for indemnification, 

2 . CHAIRMAN BACA: Okay. Can we handle that 

3 under issues at the end that need to be advanced? 

4 MR. RUNKEL: Well, I*m afraid we might run 

5 out of time. I’d really like to have some discussion 

6 on that right now because — 

7 CHAIRMAN BACA: Well, we won’t run out of 

8 time. I’m going to sit here until we get this report 

9 finished. If it’s midnight. I’ll still be here. 

10 MR. RUNKEL: Well, I think that we can 

11 agree not to talk about it right here in the overview, 

12 but at some point in terms of the criteria, we do 

13 believe it is an additional criteria. So, we would 

14 want to have it reflected. When we get to the 

15 criteria that NAG has proposed, we want to add two 

16 more. One is public notice and the second is 

17 indemnification. So, if we could do it that way. 

18 CHAIRMAN BACA: Okay. Keep the thought on 

19 the issues that perhaps need to be advanced. 

20 Don? 

21 MR. GRAY: Yes. The second sentence in 

22 the first paragraph which begins, ’’Restrictions on use 
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1 are effective if they are made a part of the deed and 

2 run with the land.” First of all, I think it should 

3 read ”should be” instead of ”are.” I don't think 

4 we're in a position to conclude that they are. 

5 CHAIRMAN BACA; I'm sorry, Don, where are 

6 you? 

7 MR. GRAY: The second sentence in the 

8 first paragraph on page 7. 

9 CHAIRMAN BACA: Yes? 

10 MR. GRAY: It says — maybe it's the 

11 third. Third sentence. "Restrictions on use are 

12 effective if they are made a part of the deed and run 

13 with the land.” I think, first of all, it should read 

14 "should be” rather than "are,” since I don't think 

15 we're in a position to conclude that they are 

16 effective. I am not sure that something else isn't 

17 needed. It's something the task force hasn't 

18 discussed, but it seems to me that if you're talking 

19 about a situation where a hazardous substance is left 

20 in place after a cleanup and you're going to rely on 

21 a deed restriction, that there should be another 

22 requirement, and that is that that promptly be marked 



in some permanent way because nobody goes and looks at 
the deed before they start excavating, for example. 

It*s something that, it seems to me, 
whenever you have a situation where you’re going to 
leave hazardous substances in place and, say, have a 
cap remedy and you’re going to put deed restrictions 
on excavations and well drilling and those sorts of 
things, that that property needs to be marked in some 
permanent way so that you don’t have to go and look at 
the deed to see if there is a restriction on that 
particular site before they start with the backhoe. 

CHAIRMAN BACA; Comments? 

I®. GOODHOPE: Not that we are 

coordinating, but we do have some suggested language. 

MR. ETHRIDGE; This is too good. 

CHAIRMAN BACA; Page 11 of the Texas 

amendments? 

MR. ETHRIDGE; Since this is deleting 
’’they are” and adding some additional language. The 
additional language, ’’They are made a part of a final 
order of the administrative agency or court having 
jurisdiction over hazardous substances on the site. 
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1 Restrictions also should be” — delete ”they are” and 

2 keep the last part.” 

3 CHAIRMAN BACA: Discussion on the Texas 

4 proposal? 

5 COLONEL HOURCLE: My technical concern 

6 would be that it may not be true if the order doesn't 

7 particularly provide that it's going to run to follow- 

8 on purchasers and that's why we were focusing on 

9 the — 

10 MS. SHIELDS: Well, that's why you put it 

11 in the deed. 

12 COLONEL HOURCLE: That's why you put it in 

13 the deed. 

14 MS. SHIELDS: But he's kept it in the deed 

15 as well. 

16 COLONEL HOURCLE: Yes. I think any order 

17 or something like that would also have to provide the 

18 person being ordered were included in any deed 

19 transfer. So, I just wanted to make sure that the two 

20 things are connected and not viewed as you can do 

21 either this or this. To make the order effective, 

22 it's going to have to run with the deed. 
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1 With regard to the permanent marking 

2 solution, I*m not sure how that practically could 

3 pertain and I thought I'd put Mr. Jones on the spot 

4 from the GSA perspective as they do a number of land 

5 transfers. : I don't know of any bronze plaques that 

6 say, "Something is under here." 

7 MR, JONES: No, we don't do that. Mainly 

8 we rely on restrictions that are in the deed and 

9 monitor it, but there's no bronze plaque. Hamilton 

10 Air Force Base, for example, where you have the 

11 landfill that's going to be covered, you won't be able 

12 to develop on it. It will be restricted, but there's 

13 no sign. 

14 COLONEL HOURCLE: I think there is a 

15 concept that putting in the deed is one thing. Making 

16 sure that the deed is structured so that there is a 

17 ride and an oversight capability of the nature nothing 

18 goes wrong at the site is something else. That may be 

19 a concept that's worth exploring. 

20 MR, GRAY: When you pass property from the 

21 hands of the government by deed, the only handle 

22 you're going to have, I think, is what you get into 
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1 the deed of transfer. I'd like to hear from EPA as to 

2 what they normally do at NPL sites where an in-place 

3 type remedy involving capping is used. Do you, as a 

4 part of those remedies, include any kind of marking 

5 regarding future activities at that site? 

6 MR. DAVIDSON; That's a good question, 

7 Don. I know under RCRA — I'll get to CERCLA in a 

8 second. Under RCRA we would have in deed some sort of 

9 restrictions place in there. Obviously whether 

10 there's any physical sign, I'm not really sure. I'm 

11 not sure under CERCLA — 

12 MS. SHIELDS: My staff attorney, Mark 

13 Haag, whom I should have introduced earlier, suggests 

14 we put up a sign that says, "Abandon Hope." 

15 CHAIRMAN BACA: Let's go back to the Texas 

16 language. Does anybody have any problem with the 

17 views in it? Brian? 

18 MR. RUNKEL: Mr. Chairman, if I could ask 

19 a question of Mr. Goodhope and Mr. Edwards. 

20 When is the final order imposed? I know 

21 that in Texas you kind of have a process that may be 

22 different than what's allowed in other states. Could 
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1 you clarify when that happens? 

2 MR. GOODHOPE: I defer to Mr. Edwards. 

3 MR. EDWARDS: Mr. Chairman, under Texas 

4 law, and of course the law of different states will be 

5 different, under Texas law there is a final order 

6 under the state statute after the cleanup is 

7 completed, when all PRPs have been identified, and 

8 when the sharing of costs, cost recovery, has been 

9 determined, only then do you get the final order. 

10 COLONEL HOURCLE: Let me suggest, in the 

11 spirit of Mr. Gray*s earlier comment, that the "are" 

12 may presume too much and maybe it*s should be a 

13 "should be” or "can be." 

14 MR. ETHRIDGE: This is after use? 

15 COLONEL HOURCLE: Yes, are effective. 

16 MR. ETHRIDGE: Should be effective? 

17 COLONEL HOURCLE: Yes, or can be. 

18 CHAIRMAN BACA: "Should be"? 

19 MS. SHIELDS: Why wouldn't you just say, 

20 "Restrictions should be made a part of the final 

21 order.” What's with the effective stuff anyway? 

22 CHAIRMAN BACA: Yes, I agree. 
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1 MR. PENDERGRASS: I think we»ve gotten 

2 away from the concept that was there originally. It 

3 was actually the negative of restrictions on use are 

4 not effective if they* re not a part of the deed and we 

5 tried to make it a positive that they're effective if 

6 they're made a part of the deed and run with the land. 

7 Now we're talking about a two part thing of — IF. GRAY: 

8 What you just said, "Restrictions on use, if they are 

9 to be effective, must be made a part of the final 

10 order." 

11 MS. SHIELDS: It is in the nature of a 

12 recommendation now. I think maybe we're in a 

13 different place to make the point. We are suggesting 

14 that you ought to put this stuff both in whatever is 

15 imposing the cleanup and in what is transferring the 

16 property. 

17 MR. PENDERGRASS: Should we preface this 

18 with, "The task force recommendations that 

19 restrictions on use should be made a part?" 

20 CHAIRMAN BACA: Yes. Let's buy that. 

21 MR. RUNKEL: Mr. Chairman, we'd also like 

22 to see something reflected in this language to deal 



64 


1 with non-deed situations, like a lease or licenses 

2 that are not recorded, and get in a situation where 

3 you have some restrictions built into it in terms of 

4 the transfer. But again, you're not going to have any 

5 possibility when you get a new tenant of being able to 

6 determine that a transfer is taking place. We need to 

7 reinforce that. 

8 CHAIRMAN BACA; Do you have a suggestion? 

9 MR. RUNKEL; Well, I would say just 

10 anywhere in this paragraph where it talks about a deed 

11 situation, "Restrictions on use are effective if they 

12 are made a part of the deed or other — ” 

13 MS. SHIELDS: Transfer documents? 

14 MR. RUNKEL; Transfer document or other 

15 vehicle of transfer, something like that. 

16 MS. SHIELDS; They wouldn't run with the 

17 land, so if you're going to have them run with the 

18 land, you'd better hook them to the deed. 

19 MR. RUNKEL: Yes, hook that back to the 

20 deed only. 

21 CHAIRMAN BACA; Okay. As the recorder, do 

22 you understand the changes? 
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1 MS. SHIELDS: Let me suggest this reading 

2 for the recorder. "Restrictions should also be made 

3 a part of the transfer document or the deed and run 

4 with the land so that later owners or users cannot 

5 extinguish or ignore them.” 

6 CHAIRMAN BACA: Okay. We'll accept that. 

7 Any other comments on page 7? 

8 MAJOR GENERAL OFFRINGA: Is this a good 

9 point to raise the contaminated/uncontaminated issue? 

10 I know the State of California has the same concern in 

11 terms of definition and whether we're going to include 

12 that in the glossary or whatever we're going to add. 

13 CHAIRMAN BACA: Okay. Those are obviously 

14 terms that need to be defined. Okay. That will be 

15 part of the glossary. 

16 MR. RUNKEL: Can we have a chance to 

17 comment on that? I understand you want to get this 

18 report as final today, but just on that particular — 

19 the particular definitions, like next week? 

20 CHAIRMAN BACA: Yes, we'll ask for 

21 comments on the glossary. 

2 2 COLONEL HOURCLE : 


Is my recollection 
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1 correct that there's some — I think in your letter, 

2 Brian, that there's something we can work from as the 

3 difference between uncontaminated and contaminated? 

4 MR. RUNKEL: I don't know in terms of the 

5 actual definitions of contaminated, but we do have 

6 some criteria for determining that. Is that what 

7 you're referring to, for determining the extent of 

8 contamination? 

9 COLONEL HOURCLE: Where we might go then 

10 with a definition is if we adopt criteria, land which 

11 is determined to not be contaminated pursuant to the 

12 criteria would be deemed uncontaminated and land which 

13 isn't would be deemed contaminated. The definition 

14 would be by application of the criteria, is where we 

15 go after we decide to pick up the criteria. If we 

16 don't pick up the criteria, please come back to this 

17 issue because then we've got another problem. 

18 MR. RtJNKEL; Well, I guess the only 

19 concern that we would have with that is, again, what 

20 we're suggesting is some criteria for looking at a 

21 process for determining contamination, but the actual 

22 fact of contamination, of course, can change. As long 
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1 as there’s the ability — you see what I’m saying? In 

2 other words, if later on further contamination is 

3 found, you’ve got to allow for that in the definition. 

4 You can’t exclude that. It’s not done at one place in 

5 time. If you apply a criteria, you might exclude 

6 further discovery of contamination, future discovery 

7 of contamination. 

8 COLONEL HOURCLE: I think the way we’re 

9 set up in the report though, when you decide to 

10 transfer land, you would make a judgment about whether 

11 it’s contaminated or not contaminated. If you 

12 determined it was not contaminated, then you could 

13 transfer it by deed. So, in some sense, there isn’t 

14 a temporal point at which you’ve got to make that 

15 decision. 

16 MR. RUNKEL: And all we’re saying is that 

17 we've got to have the ability to go back in and be 

18 able to pull DoD back in if there’s future 

19 contamination found. We don’t want to get caught by 

20 this definition. See what I’m saying? We don’t want 

21 to have that precluded by a definition that applies 

22 only one place in time. 
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1 COLONEL HOURCLE : So maybe for the 

2 purposes of our definition, we *11 also say, if it's in 

3 the criteria at the time you're doing it. You could 

4 caveat it and say, this is not to say that at some 

5 future time the land might change from uncontaminated 

6 to contaminated. 

7 COLONEL HOURCLE: Something like that 

8 would be good. 

9 MR. JONES: A general comment. Again, 

10 we've noted three or four times there are terms used 

11 that I think cause it to appear as though it were 

12 equivocating. For example, at the top of page 7, 

13 "Restrictions on use of cleaned up contaminated land 

14 may," the term "may" is throughout all the time, I 

15 think we ought to be a little bit more focused. Is 

16 that "should" or "will" or something other than "may"? 

17 At the bottom of the page, page 6, we use the term 

18 "may.” It says, "You may have to have restrictions, 

19 you may not." Am I overstating something? I don't 

2 0 know . 

21 MR. PENDERGRASS: I guess we were assuming 

22 that there are some cleanup technologies that would 
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1 allow you to have cleaned up contaminated land where 

2 there’s a permanent cleanup that is completely 

3 satisfactory and there wouldn ’ t be any need for 

4 restrictions on use, so that they would only be 

5 necessary in some instances. 

6 MR. JONES: Do you feel comfortable with 

7 that? 

8 MR. DAVIDSON: I think Mr. Pendergrass 

9 made a good point. The CERCLA statute has a strong 

10 bias towards permanence. That means that the word 

11 ’’may,” I think, is more appropriate there to infer 

12 that land use restrictions will always be necessary. 

13 MR. JONES: Okay. 

14 CHAIRMAN BACA: Okay. Any more comments 

15 on 7? 

16 MR. GRAY: Just a question, Mr. Chairman. 

17 In the first paragraph under uncontaminated land, I’m 

18 just wondering why this business about ’’was restored, 

19 released or disposed of” is put in brackets. Is this 

20 supposed to be a direct quotation from the statute or 

21 not? 


22 


CHAIRMAN BACA: Counselor? 
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1 MR, PENDERGRASS: Yes. That was a direct 

2 quote and we were trying to — the language in the 

3 statute is awkward. We were trying to avoid the 

4 awkwardness of it. The part that's in brackets is not 

5 exactly the language because the statutory language 

6 was stored for one year or more. 

7 MS. SHIELDS: Known to have been released 

8 or disposed of. 

9 MR. PENDERGRASS: Known to have been 

10 released or disposed of. It was just an attempt to 

11 shorten things and avoid the awkwardness. 

12 CHAIRMAN BACA: Okay. It is in the 

13 statute. 

14 MR. GRAY: I just don't know what the 

15 basis is for the statement that it had been subject to 

16 varying interpretations. This looks fairly clear. 

17 Could there have been litigation or something? 

18 MR. PENDERGRASS: No, there hasn't been 

19 any litigation over it and I think it's partly because 

2 0 there was a lot of discussion here about what the 

21 meaning of them was. 

22 MR. GRAY; Are you talking about transfer 
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1 of such property, not — it*s pretty clear what 

2 stored, released or disposed of means, isn't it? 

3 COLONEL HOURCLE: That's correct. The 

4 cjuestion is transfer and what that brings in. Now, we 

5 have had some differences, I think, as we've dealt 

6 with the EPA regions. I'm not sure if EPA has now a 

7 definite position on that. We've certainly have a lot 

8 of sporty discussion here about what it means. 

9 MR. GRAY: I don't have any problem with 

10 it if you're just talking about the term "transfer of 

11 such property." 

12 COLONEL HOURCLE: I think the "stored, 

13 released and disposed of" in the statute does give you 

14 pretty clear guidance about what that means. 

15 MR. GRAY: It isn't clear — I mean saying 

16 they have been subject to varying interpretations 

17 seems to imply the whole phrase. 

18 MS. SHIELDS: Phrases is the subject of 

19 the — what does that mean? 

20 MR. PENDERGRASS: Well, actually, at the 

21 time that it was written, the litigation on EPA's 

22 notice requirement was still ongoing and there was 
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certainly varying interpretations about — 

CHAIRMAN BACA; When notice was required? 

MR. PENDERGRASS; Yes, which relates to 
the phrase, ”any real property owned by the United 
States on which." 

NS. SHIELDS: I see. 

MR. PENDERGRASS: At that time it was 

unclear whether the notice of requirements were going 
to apply to everything. We can take the first phrase 
out, I think. 

MS. SHIELDS: What if we say, "have been 

subject to scrutiny," period, because "with respect to 
this question," doesn*t mean anything to me. I don*t 
know what question you're talking about. What about 
that? 

CHAIRMAN BACA: Subject to scrutiny? 

MS. SHIELDS: Have been subject to 

scrutiny. Don, is that — 

MR. GRAY: It's all right with me. 

MS. SHIELDS: I think it just states — 

CHAIRMAN BACA: Okay. Good. Let's move 

on to page 8. We are 21 percent of the way through. 
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1 At this rate it*s going to take us six hours. 

2 Any comments? 

3 MR. RUNKEL: Yes, Mr. Chairman. The 

4 second sentence on page 8 where it says, ”DoD, EPA and 

5 a state regulatory agency should develop a process." 

6 We believe that that statement should be applied 

7 throughout the report. There are places in the report 

8 where it talks about DoD only developing criteria and 

9 that needs to be consistent throughout. 

10 CHAIRMAN BACA: You* re right, I picked 

11 this up too. You're right. 

12 MR. GRAY: There's also a typo. 

13 MS. SHIELDS: Yes, is it plural or 

14 singular? 

15 MR. GRAY: It's not a state agency. 

16 MR. RUNKEL: It's plural. 

17 MS. SHIELDS: Plural. So take out "a." 

18 MR. RUNKEL; And we do know that you did 

19 go back and catch a lot of the areas that we had 

20 pointed out before. We appreciate that. 

21 CHAIRMAN BACA: Any other comments? 


22 


COLONEL HOURCLE; Staff had a concern with 
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1 regard to — on the first paragraph on page 8, the 

2 phrase the fourth line from the bottom includes 

3 statistically valid parameters. We aren't sure where 

4 that came from in retrospect. 

5 MS. SHIELDS: But it sounds so good. 

6 COLONEL HOURCLE: We are talking to some 

7 statisticians, that may be a lot more complicated, and 

8 we*d recommend striking statistically or using some 

9 other word. That gets awfully complicated, as I 

10 remember falling asleep during statistics classes. 

11 CHAIRMAN BACA: The process should include 

12 sound parameters? 

13 COLONEL HOURCLE: Sound parameters. 

14 MR. DAVIDSON: I think this comes up in 

15 one other place in the report as well. 

16 COLONEL HOURCLE: It does, the next 

17 paragraph. 

18 MR. GOODHOPE: There's a philosophical 

19 problem here. We're trying to prove a negative. 

20 CHAIRMAN BACA: I would like to delete the 

21 sentence — the way I would like to read it is, "The 

22 process should include sound parameters," and then 
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1 scratch, ”for quantity and type of data sufficient 

2 parameters to make the determination.” 

3 COLONEL HOURCLE: That a parcel is, 

4 instead of not contaminated perhaps, something like 

5 ”that is available for reuse.” 

6 MR. GOODHOPE: It»s fine. 

7 CHAIRMAN BACA: Okay. If no question — 

8 MR. DAVIDSON: I have one, Mr. Chairman. 

9 CHAIRMAN BACA: Go ahead, Gordon. 

10 MR. DAVIDSON: In some of the comments we 

11 received from the region and looking down the pike a 

12 little bit, the criteria really is going to be heavily 

13 dependent on what he determined to be the quantity and 

14 type of data that's necessary. So, I would like to 

15 have some reference to that left in because that's 

16 really what we're going to be looking at. 

17 CHAIRMAN BACA: Let me offer the 

18 following, Gordon. The second paragraph, fourth line 

19 where it says, "If strict criteria,” strike strict and 

20 put "sound or definitive criteria." Does that help 

2 1 you? 


22 


MR. DAVIDSON: Okay. Run that by me 
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1 again. 

2 CHAIRMAN BACA: The fourth sentence, 

3 second paragraph *— fourth line, second paragraph 

4 where it says, "Section 120(h) (3), if strict,” instead 

5 of strict say "sound or definitive criteria." That 

6 really follows the correction above. 

7 COLONEL HOURCLE: And I guess with regard 

8 to the concern of the Regions, this concept is tied 

9 back to doing it in conjunction with EPA and the 

10 states. 

11 CHAIRMAN BACA: Yes, right. 

12 COLONEL HOURCLE: And we look at that as 

13 a way of ensuring that the valid concerns about the 

14 nature of this criteria and level of detail is sound. 

15 MR. GRAY: On that same thing, Mr. 

16 Chairman, I think we need to say after the word 

17 "disposed of or released on," I think we need to add, 

18 "or are likely to migrate to a particular parcel." 

19 CHAIRMAN BACA: I*m sorry, you* re going to 

20 have to tell me where you are. 

21 MR. GRAY: The last sentence says, "Such 

22 transfers will not contravene the policies underlying 
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1 Section 120(h) (3) if definitive criteria are used to 

2 determine that no hazardous substances were stored, 

3 disposed of or released on,” and I think we need to 

4 insert, ”or are likely to migrate to,” because we* re 

5 talking about these uncontaminated parcels being 

6 transferred. It*s possible you could have one of 

7 those transfers where no hazardous substances have 

8 been stored, disposed of or released to, but 

9 contamination might migrate there from an adjacent 


10 

contaminated site. 


11 


COLONEL HOURCLE: Good point. It goes 

12 

back to 

the buffer zone 

concept. We don*t want 

13 

anybody 

transferring land 

that*s likely to become a 

14 

problem. 



15 


CHAIRMAN BACA: 

Okay. Any other comments 

16 

on page 

8? 


17 


MR. GOODHOPE: 

You*ve got the ”must?” 

18 


MR. GRAY: Yes. 

19 


MR. GOODHOPE: 

Yes, we do have suggestions 

20 

for the 

second paragraph. 


21 


CHAIRMAN BACA: 

Okay . 

22 


MS. SHIELDS: 

We* re going to whip through 



78 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


that contracting chapter though. I haven *t read it 
yet. 

MR. PENDERGRASS; Excuse me. Sam, you 
said something about the "must?” I want to go back to 
that because I want to clarify. The last sentence in 
the first paragraph it says, ”A buffer zone between 
uncontaminated parcels being transferred in any area 
of contaminated groundwater or other methods,” and 
there's a missing — I think when we had drafted it, 
we had had "may” in there. I just want to ask, is it 
the task force's sense that something like this has to 
be used every time you're transferring an 
uncontaminated area? 

CHAIRMAN BACA: I agree it doesn't have to 

be in every situation. 

MR. GOODHOPE; It doesn't. 

MS. SHIELDS: I don't know that it has to 

by law. I think DoD is saying it would normally be a 
prudent thing to do. But I don't know that any of us 
even collectively are smart enough to know that. 

MR. PENDERGRASS; No, I don't. This is 
purely — I'm asking because there's a difference in 


22 
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1 the meaning of words. But I don’t have a situation 

2 that I*m thinking about or not. I’m just asking is it 

3 something that would be every time or not? I just 

4 wanted to get clarification. 

5 CHAIRMAN BACA: We have situations where 

6 it wouldn’t be necessary just because of where that 

7 land is located. 

8 MS. SHIELDS: ’’Should normally be used,” 

9 or ’’should usually be used?” 

10 MR. PENDERGRASS: Okay. 

11 MR. GOODHOPE: In the spirit of 

12 cooperation. 

13 CHAIRMAN BACA: Some discretion. 

14 Any other comments on 8? 

15 MR. RUNKEL: Yes. Mr. Chairman, and this 

16 could be in the form of a footnote. As an example, in 

17 the first paragraph when you go through this process 

18 or some criteria for determining contamination or 

19 property that’s being uncontaminated, we had some 

20 discussions earlier this week with EPA Region IX and 

21 in our letter to you of yesterday we have an example 
of a process that could be used to determine property 
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that*s uncontaminated. Region IX and our folks were 
in agreement on that. Again, this is an example. 
It*s not meant to supercede what you have here, but 
we could offer and put it in the footnote as a 
reference. 

You *11 see in our letter page 2, we have 
specifically laid out the contents of a clean parcel 
assessment document. This is something that we* re 
going to continue to work with Region IX on and the 
EPA headquarters, but offer it as an example of what 
could be done as a process. Page 2 of the letter to 
you. 

CHAIRMAN BACA: Okay. I can buy that. 

MS. SHIELDS; If I can go back for a 
minute, I'm reluctant to aid my colleagues here, but 
it does strike some of us that maybe you don*t want to 
restrict that buffer zone concept to just where 
there's contaminated groundwater. What you mean to 
do, I think, is suggest a buffer zone between 
contaminated and uncontaminated places. So, I*d 
suggest that you say, **In any contaminated area." and 
leave out groundwater. I'll call in that chip later 
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on. 


CHAIRMAN BACA: Very good. Okay. Can we 


move on? 

MR. DAVIDSON: I just want to make sure I 

understand where Mr. Runkel is coming from. 

MR. RXmKEL: I think a footnote would be 

before the last sentence of the first paragraph. It 
says, ”The process should include,” it talks about "in 
developing this process, DoD, EPA and the states 
should investigate practices and criteria are being 
developed,” and then we would offer on page 2 — we 
kind of go through a potential process. 

MS. SHIELDS: Can we read this before we 

agree to put it in the report? 

MR. RUNKEL; Well, it would be used as an 
example. It wouldn*t necessarily say that this should 
be applied to the — 

MS. SHIELDS; No, I*m sure it*s brilliant. 

CHAIRMAN BACA: Do you want to take time 


to read it? 

MS. SHIELDS: Well, maybe I can read it at 

lunch or something and if I have any problems — 


22 
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MR. ETHRIDGE: Would that include that 

whole section on contaminated land? 

MR. RUNKEL: Well, I think it gets into 

that, but I think the meat of what we’re proposing 
starts with the paragraph, "In order to make a 
determination. " 

CHAIRMAN BACA: Okay. 

MR. JONES; Mr. Chairman, one question. 
In these instances where it states that DoD, EPA and 
others should do something, what will activate what 
will be done and when, or is this information on what 
will happen as a result of these — 

CHAIRMAN BACA: Well, it’s going to be 

important that these entities do that. 

MS. SHIELDS: This is an advisory report, 

which I’m assuming will be circulated to all the — 

MR. JONES: And so these things will 

ultimately occur. Is that what we’re saying? 

CHAIRMAN BACA: Yes. 

MR. RUNKEL; Mr. Chairman, I do have one 
additional thing to include in the process and that is 
that — 


83 


1 CHAIRMAN BACA: In your reference 

2 document? 

3 MR. RUNKEL: Well, no. Actually it would 

4 be in the paragraph that's already in the report. 

5 That would be adding in the need for public input in 

6 the determination of whether a property is 

7 contaminated or uncontaminated, that public input 

8 should always be considered. 

9 CHAIRMAN BACA: I'm not sure where you 

10 are. 

11 MS. SHIELDS: Up here at the top of the 

12 page. 

13 MR. RUNKEL: Well, after the words, 

14 "including cleanups of other sites," if you'd just add 

15 another semicolon and another criterion, we could say, 

16 "Public notification and participation is required to 

17 complete the process for determining whether a certain 

18 parcel of base property is considered uncontaminated 

19 for the purpose of redevelopment and reuse." 

20 MS. SHIELDS; I see. You're adding this 

21 paragraph toward the end of your page 2 down here 

22 about midway in that first paragraph. 
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1 MR. RUNKEL: Before the sentence, ”In 

2 developing this process.” Or maybe it should be after 

3 that sentence. Somewhere in there, either at the end 

4 of the sentence before 

5 MS. SHIELDS: Like make that into a 

6 semicolon and add this paragraph. 

7 COLONEL HOURCLE: Staff is confused, I 

8 guess, about what the California suggestion entails 

9 regarding California's letter on page 2 of the 

10 complete parcel assessment document. Just putting on 

11 my base closure hat, I'm always concerned about things 

12 that add delay to the system. Just for the record, I 

13 assume that what you mean is that what could go into 

14 such a clean parcel assessment document would include 

15 that information which is already in existence and 

16 hopefully we don't want to duplicate data gathering 

17 that may already been available through the PA/ SI or 

18 other documents that have been done to date. 

19 MR. RUNKEL: One way or the other, we just 

20 want to make sure that public input is taken into 

21 account. So, if that's provided within the PA/ SI, 

2 2 that ' s f ine . 
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1 COLONEL HOXJRCLE: The other thing is are 

2 we creating now a fourth process that we* re going to 

3 have to go through on closing bases and that*s fine if 

4 you all want to do it, but recall that we*ve got a 

5 CERCLA remedial action study that will be done under 

6 state law or CERCLA or RCRA. We*ve got an 

7 environmental impact statement that will be done with 

8 regard to the transfer of the land, and we*ve got a 

9 community land use planning study that will be funded 

10 by our Office of Economic Assistance. 

11 Now, I guess where I*m trying to get you 

12 to is — 

13 MS. SHIELDS: Isn*t that enough? 

14 COLONEL HOURCLE: You know, these could be 

15 criteria that we might want to build into the NEPA 

16 study or the community land use plan. 

17 MR. RUNKEL: Does the community land use 

18 plan specifically lay out the reuse of the property 

19 and the public has the opportunity to comment on that? 

20 COLONEL HOURCLE: Well, it*s a planning 

21 process that's intended to do that. It doesn't — to 

22 my way of thinking, I don't think it has any real 
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1 requirements right now. Community comes in and says, 

2 ”We want money to study this,” and we give them money 

3 to go study what should be done with the community. 

4 We*ve had some friction between communities and the 

5 EIS documents already because they say, ”Why is it my 

6 community land use plan part and parcel of the Defense 

7 Department’s EIS is maybe the proposed alternative,” 

8 or whatever . 

9 CHAIRMAN BACA: The point is, there is a 

10 process to involve the community. 

11 COLONEL HOURCLE: I guess my staff 

12 recommendation, looking at the implementability of 

13 this, is that it is a good idea perhaps make reference 

14 to this as an attachment of things to be done. 

15 Ideally you may want to get integrated in some of the 

16 other studies and it really makes sense to me that 

17 particularly the public input, if we're going to do — 

18 if we’re going to apply NEPA to the process of what’s 

19 going to happen to the land, that does give you the 

20 public input parameter that I think you’re seeking in 

21 here. And maybe this is some other good things that 

22 should be built into the NEPA decision making 
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1 documenl: • 

2 So, I*m just thinking about mainly what we 

3 want to do is say, ”Here*s some good ideas. Maybe 

4 there's a way to integrate them into some of the 

5 existing studies that are being done,” or I can go 

6 back to OEA and say, "Let's make this a part of the 

7 community plan." But exploring whether we want to say 

8 we want a separate study. 

9 CHAIRMAN BACA: Let's take Don and then 

10 Gordon. 

11 MR. GRAY: Well, Larry, I think you 

12 already have established a separate procedure when you 

13 start talking about establishing criteria and 

14 processes for determining uncontaminated parcels. 

15 That will not have been done necessarily for a 

16 particular plot of ground back in the PA/ SI that was 

17 done before or any of that. As I understand what 

18 Brian is suggesting, he's just saying that a part of 

19 that process for determining that a parcel is 

20 uncontaminated should be to provide an opportunity for 

21 public input, 

22 Am I interpreting you correctly? 
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1 MR. RUNKEL: That’s basically it. 

2 COLONEL HOURCLE: And I wasn’t focusing, 

3 Don, so much on the CERCLA study, because I don’t 

4 think that fits four square, but in these other two 

5 studies, the NEPA about what’s the eventual land use, 

6 and the — and we’ve got to figure out — we at DoD 

7 have to figure out a better way of integrating the 

8 NEPA study and also the community reuse plan that 

9 we’re funding. It seems to me that this kind of 

10 information will be particularly valuable to those two 

11 studies and should be done maybe coincident with those 

12 studies to feed into them because these are things 

13 that talk about what the land use, reuse strategy is 

14 going to be for that installation. Certainly this is 

15 very valid information that should be available for 

16 decision makers to decide how they want to use this 

17 land. 

18 MR. RUNKEL: We would agree with that, but 

19 I think what we’re getting at is before you even get 

20 to that point, aren’t you going to be determining what 

21 part of the base is contaminated and what part is 

22 uncontaminated? In that process you need public 
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1 input . 

2 MR. GRAY: I think there's a way out of 

3 this. I think if you just strike the words "for the 

4 purpose of redevelopment and reuse," it would be fine 

5 because that would take you out of the NEPA process 

6 and would just provide that the public would have some 

7 opportunity to have input into making the 

8 determination that it is, in fact, uncontaminated and 

9 can therefore be transferred. 

10 MS. SHIELDS: You could also draw up a 

11 footnote that says the task force recognizes this 

12 obligation may be accomplished through the NEPA or 

13 some other review process. 

14 MR. RUNKEL: That's fine, getting rid of 

15 the latter part of that sentence. I thought the whole 

16 point here though was that we were saying that the 

17 current NEPA and PA/ SI process would not make a 

18 determination. 

19 MS. SHIELDS: Well, I don't think we know 

2 0 that . 

21 MR. RUNKEL: You don't know that for sure? 


22 


MS. SHIELDS: I think it might in some 
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1 instances and it might not in others. Isn’t that — 

2 MR. RUNKEL: Is that what we’re — 

3 COLONEL HOURCLE: A good NEPA analysis 

4 should certainly highlight these issues. 

5 MS. SHIELDS: We certainly don’t want to 

6 build another requirement into this that’s already 

7 been accomplished. But if it hasn’t been 

8 accomplished, we want an opportunity for there to be 

9 public participation. Right? 


10 


MR. RUNKEL: 

That’s fine. 

11 


MS. SHIELDS! 

Say that somehow. 

12 


MR. RUNKEL: 

Thank you. 

13 


MR. PENDERGRASS: Where do we want to put 

14 

this? We understand that we want to include this as 

15 

a footnote. 



16 


MR. ETHRIDGE: After ’’the parcel is not 

17 

contaminated,” after that sentence? 

18 


MR. RUNKEL: 

We would prefer that it be in 

19 

the body of 

the report. 


20 


MR. PENDERGRASS: Oh, I see, instead of a 

21 

footnote. 



22 


MR. RUNKEL: 

There are two separate things 
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1 going on here. I want to make sure that public 

2 notification and participation is noted separate even 

3 from this clean parcel assessment document. The clean 

4 parcel assessment document is offered as an example 

5 of ~ 

6 MR. PENDERGRASS: And that we were going 

7 to put as a footnote after the sentence that ends, 

8 "that land is not contaminated.” 

9 COLONEL HOURCLE: That's something you're 

10 working on and here are some characteristics of the 

11 thing you're working on. 

12 MR. PENDERGRASS: Okay. That's an 

13 example. Now, the issue of public participation. How 

14 will we decide to handle that? 

15 CHAIRMAN BACA; Where do we want to put 

16 that? 

17 MR. RUNKEL; Add it after another 

18 semicolon. 

19 MS. SHIELDS; Change the period after 

20 "sites," before "in developing," to a semicolon and 

21 add it there and then drop a footnote on it that says, 

22 "The task force observes that this obligation may be 
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1 accomplished through NEPA or another public 

2 participation process.” That*s not very good 

3 language, but something to that effect. 

4 CHAIRMAN BACA: Gordon? 

5 MR. DAVIDSON: I just wanted to clarify. 

6 There's two issues here. One is whether or not 

7 there's going to be maybe a separate process for 

8 proving the negative, as Sam pointed out, and whether 

9 or not if you do indeed decide that a separate process 

10 needs to be set up, what the degree of public 

11 ' participation should be in that process. 

12 Larry, I just want to get back to some of 

13 your concerns. Your concerns go beyond public 

14 participation and to asking the question of whether or 

15 not a separate process would show that there's 

16 uncontaminated land that should developed. Is that 

17 one of your — 

18 COLONEL HOURCLE: Yes, and related to that 

19 is isn't there a way we could take that and integrate 

20 it into something that already exists. That's a 

21 separation that always bothers me. Another track line 

22 to run. So, to the extent that it may be very similar 
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or may fit into something else we* re doing, maybe the 
recommendation should be we try to build it in there 
rather than creating some new thing to do, 

MR. DAVIDSON; Okay. But you* re 
comfortable with having an example, if there was, put 
into the document showing — if the decision was that 
there should be a separate process established, that 
this may serve as an example of — 

COLONEL HOURCLE: It should be integration 
of a process like this or there should be a process 
like this that's running, whether it*s separate or 
integrated. This kind of stuff needs to get done with 
also, hopefully, the understanding that I think we all 
have that we're going to try to use existing data to 
do this to the extent absolutely possible rather than 
starting to go through more study phase which almost 
dictates delay. 

MR. DAVIDSON; We would totally agree with 

that. 


MR. GRAY; But your language says, "should 
develop a process, including criteria." I mean are 
you talking about just developing criteria that could 
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1 be used in some other context? You say establish a 

2 process. That sounds to me like that's what you're 

3 suggesting, establish a process. 

4 COLONEL HOURCLE: Well, it's a process. 

5 Hopefully we're going to integrate it into other 

6 things, other things like the community land use plan 

7 certainly and then that gets built into the NEPA 

8 document I think is where we'd like to go in our goal 

9 of trying to get as much in one place as possible and 

10 have everybody on board with it. 

11 CHAIRMAN BACA: Okay. Let's get back to 

12 page 8. Any other comments? 

13 MR. GOODHOPE: We have a suggestion. 

14 CHAIRMAN BACA: Okay. One more 

15 suggestion. 

16 MS. SHIELDS; Is this on your page 13? 

17 MR. GOODHOPE: Yes. 

18 COLONEL HOURCLE: One question is why the 

19 deletion of independently parceling portions of the 

20 base, just for clarity or is there another — 

21 MR. GOODHOPE: I'm not quite sure. Maybe 

22 you can explain what that means. 



COLONEL HOURCLE: I'm just wondering why 
you deleted that line. Was it just in the interest of 
clarity, given the foregoing? 

MR. GOODHOPE: We don’t understand what 
that phrase means. So, I guess the answer to your 
question is yes. 

MS. SHIELDS: Well, I think what they've 
added in, Larry, assumes that there will be cleanup 
going on on contaminated parcels and so you can 
transfer the uncontaminated ones before it's all 
cleaned up. I think that's what you meant as well. 

COLONEL HOURCLE: It's starting to set up 
parceling and I think it still reads that. I wanted 
to make sure that our NAG representatives didn't have 
a concern about parceling off uncontaminated portions. 

MR. JONES; Are you attempting to ensure 
ingress and egress to the contaminated portions? In 
other words, uncontaminated portions are a problem, 
but you may have to go through uncontaminated portions 
to get to the contaminated part just to clean up? 
Wasn't that the objective here? 


COLONEL HOURCLE: I think that's where — 
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1 and that and to the extent you might need to stage 

2 things or whatever. 

3 MR. JONES: It's very critical from a 

4 disposal perspective that you have this. 

5 CHAIRMAN BACA: Unless there's any 

6 objection, we can accept that language. 

7 Okay. Any others? Page 8? 

8 MR. JONES; I have a comment on 8. 

9 CHAIRMAN BACA: Go ahead. 

10 MR. JONES; Oh, wait a minute. We're on 

11 9 now? 

12 CHAIRMAN BACA: No, just 8. 

13 MR. RUNKEL; I guess we disagree, and 

14 you'll see in our letter, we disagree that we cannot 

15 transfer by deed contaminated property. We think that 

16 if there are restrictions built in similar to the 

17 restrictions that we addressed in our testimony the 

18 last time, that in some cases where cleanup is 

19 prohibitively expensive in the sense that it could 

20 take 50 years in light of cost concerns or 

21 technologically infeasible, which we discussed before 

22 too, that in those cases there may be appropriate 
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1 situations, again with many criteria laid out for 

2 protections . 

3 MS. SHIELDS: Where do you get that? 

4 MR. RUNKEL: I thought that we had agreed 

5 at the last meeting that that was possible. 

6 MS. SHIELDS: I don*t think so. 

7 COLONEL HOURCLE: I think we got as far as 

8 what ” taken” meant and that you might not have to 

9 clean — 

10 MS. SHIELDS: You might not have to wait 

11 until the end of 30 years of pump and treat, which I 

12 assume is going to be a discussion later on today. 

13 But — 

14 COLONEL HOURCLE: Now, I did hear, if I 

15 remember Mr. Gray — and let me see if I can restate 

16 that. At one point I thought you mentioned something 

17 like is it square with the statute. I'm just trying 

18 to figure out where the statutory impediment is. Is 

19 it square with the statute when we read the statute to 

20 say that if there's a compliance agreement with 

21 enforced cleanup that you could transfer by deed 

22 because that would mean something had been 



98 


1 sufficiently taken. I*m not taking a position on 

2 that, I*m just trying to explore the issue with you, 

3 Does the task force believe that’s good enough for a 

4 transfer by deed? Or if it isn’t good enough, then I 

5 guess we’ve got one of those issues that seems to be, 

6 this is as far as we can go with the statute. If you 

7 want to go any farther, you’ll need to look at the 

8 statute. I think that’s where we are. 

9 MR. JONES: We raised that issue, that if 

10 there was an agreement that all parties had endorsed, 

11 that you could, in fact, give title to property with 

12 such an agreement in place and enforceable. We gave 

13 as the example the military industrial plant 

14 facilities but we recognized that was sort of special 

15 in nature. But from a general perspective other than 

16 situations such as that, the basic policy, the 

17 regulations that we follow is you cannot give title to 

18 contaminated property. It might be cleaned up. 

19 COLONEL HOURCLE: I’m just trying to get 

20 consensus on how far you can push the envelope along 

21 and I guess that’s where we break it off. 

22 MR. DAVIDSON: Can you run over what you 
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1 put — 

2 COLONEL HOURCLE; Maybe 1*11 leave it to 

3 Don, but I thought I heard a discussion that went to 

4 the effect that, if you had an enforceable cleanup 

5 agreement, that perhaps that could be construed as the 

6 has been taken even though maybe the remedial action 

7 wasn’t in the ground yet. The other break point I 

8 think we all agreed on was that if remedial action was 

9 in the ground, what you were doing was pump and treat 

10 or something else, that that probably met this 

11 requirement of 120 (h) (3) (b) (i) . I’m just trying to 

12 get to the break point. 

13 CHAIRMAN BACA: Brian? 

14 MR. RUNKEL: Well, according to Orchid 

15 Kwei and the discussions with Region IX earlier this 

16 week, they tend to agree that there may be situations 

17 where 120(h) (3) allows for transfer, again in 

18 situations where we’ve got contaminated — 

19 MS. SHIELDS: Well, are we talking about 

20 the cleanup has been done so that human health and the 

21 environment are protected? 

22 MR. RUNKEL: Okay. Yes. If you want to 
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1 get into how that*s determined, with institutional 

2 controls in place. That’s what I*m talking about. 

3 MS. SHIELDS: That's where the leeway is. 

4 Maybe that doesn't mean the last piece of contaminated 

5 dirt is gone. 

6 MR. RUNKEL: That's what we're getting at. 

7 MS. SHIELDS: But you have done something 

8 where human health and the environment is protected. 

9 COLONEL HOURCLE: Are we talking transfer 


10 

by deed now 

or just other 

pieces and shifts and stuff 

11 

like that? 




12 


MR. 

RUNKEL: 

Transfer by deed also. 

13 


COLONEL HOURCLE; Well, transfer by deed, 

14 

I think, is 

the 

limiting 

factor. 

15 


MS. 

SHIELDS: 

That's (h)(3). 

16 


COLONEL HOURCLE: Yes. And other ones, I 

17 

think we — 




18 


MR. 

RUNKEL: 

Other ones are clear. We 

19 

understand that. 

That ' s 

what we're getting at. 

20 


MS. 

SHIELDS; 

(h)(1), you can have 

21 

contracts in effect even 

if it is still — 

22 


MR. 

RUNKEL; 

What we're getting at is 
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1 determining what the meaning of all remedial action 

2 taken . 

3 MR. DAVIDSON: Well, I think the operative 

4 word there is "necessary.” We haven’t really explored 

5 that. I have a little issue with you on Region IX *s 

6 perspective. 

7 MR. RUNKEL: I understand that. 

8 MR. DAVIDSON: I’m not sure we can solve 

9 this particular riddle today. I’m going back to 

10 Larry’s two break points, the latter one is the one 

11 that I’m more comfortable with discussing, this 

12 particular document, because I think that’s starting 

13 to lay out procedures whereby we’re still 

14 contaminated. We just starting to get the cleanup 

15 going, but we think we can transfer it and still be 

16 protective. I don’t think we’re there yet. I don’t 

17 think that we’re mature enough in our discourse to 

18 really try to lay some parameters around that in this 

19 particular document. I think there has to be a lot 

20 more consultation with the Hill on this issue, on 

21 exactly what the word ’’taken” and ’’necessary” means 

22 with respect to 120(h)(3). 
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1 CHAIRMAN BACA: Brian, if you don't mind, 

2 can we move on? 

3 COLONEL HOURCLE: I guess what I hear then 

4 is that's what the conclusion is. If it's in the 

5 ground, we've met the requirement. If it isn't in the 

6 ground yet, the consensus view is that that's still a 

7 fuzzy area and maybe one of those that Congress 

8 MR. DAVIDSON: In the ground you mean, for 

9 example, a solution. 

10 COLONEL HOURCLE: Pump and treat is 

11 underway or the O&M stage, that type of a thing. The 

12 surface has basically been taken care of. 

13 MR. GRAY: The remedy is in place. 

14 COLONEL HOURCLE: The remedy is in place. 

15 Better term. 

16 MR. GOODHOPE: I think, Larry, in the 

17 ground is probably appropriate because I think you 

18 tested the envelope and had a flame-out and went into 

19 a tailspin. I don't think we can agree that — we can 

20 agree with the consensus that there is an issue here. 

21 MR. PENDERGRASS: Now, the question is do 


22 


we have — are we going to need to change language 



that's here? I suggest that that first sentence right 
now says may include all of the words — includes all 
the words of the statute and maybe allows it to be 
fuzzy to the extent that we've been talking about 
here. It says, "May transfer without violating (h) (3) 
only where all necessary remedial action determining 
coordinating criteria has been taken." 

MR. RUNKEL: It's not incorrect. You're 

right, it's not incorrect. It follows a statute. 
It's just that I think we need to note that there's an 
issue. We've done that in other places where there is 
disagreement, an issue as to the meaning of all 
remedial action. Is that done someplace in the 
report? I don't think it is. 

CHAIRMAN BACA: Hold it. Jay, do you want 

to answer that question? Is it covered? 

MR. RUNKEL: That's still an open issue. 

MS. SHIELDS: We're talking about transfer 
by deed in this sentence, right, not just transfer? 

CHAIRMAN BACA: Transfer by deed. 

MS. SHIELDS: Transfer by deed. 


MR. GRAY: We should add "by deed. 
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1 MS. SHIELDS: Yes, you should add ”by 

2 deed," after the transfer. This is in the last 

3 paragraph on page 8. We*ve — "only" is sort of 

4 pejorative in there. 

5 MR. GRAY : That means that * s the only 

6 circumstances under which it can be done. 

7 MS. SHIELDS; Sam, can we not agree that 

8 transfer by deed doesn't have to wait for 30 years of 

9 pump and treat, or is it your position that there are 

10 circumstances where it could not be so for 30 years 

11 or 50 years or however long you're pumping and 

12 treating? 

13 MR. GOODHOPE: I am informed by counsel 

14 that we can't take a position. We have litigation 

15 going on. 

16 MS. SHIELDS: That strikes me as a real — 

17 we're sort of evading some responsibility there if we 

18 can't take a position on it. You're sitting here as 

19 the manager of a base and you're under the demand of 

20 Congress to recycle these things as soon as you can 

21 and you don't know based on the report of the task 

22 force that was supposed to figure out some of these 
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1 things for you, if I can do it today or have to wait 

2 for 30 years. That*s pretty — 

3 MR. PENDERGRASS: That issue is raised on 

4 page 14 . 

5 MS. SHIELDS: It*s raised several times, 

6 yes. 

7 MR. PENDERGRASS: It»s fairly explicitly 

8 on the first full paragraph on page 14. We state that 

9 the task force discussed the merits of transferring — 

10 well, actually, the sentence before that. "120(h)(3) 

11 could prevent final transfer of fee simple ownership 

12 of many parcels of contaminated land for decades if 

13 groundwater remediation is needed. Task force 

14 discussed the merits of transferring certain 

15 contaminated parcels before remedial action was 

16 completed, focusing on parcels where surface 

17 remediation is complete but groundwater remediation 

18 through piunp and treat will continue for decades. The 

19 task force concluded this issue needs to be resolved 

20 but recognized that a definitive interpretation of the 

21 phrase ‘all remedial action has been taken before the 

22 date of such transferring* may not be possible unless 
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1 the courts resolve the issue.” 

2 MR. GOODHOPE: We*d agree with that. 

3 MS. SHIELDS: Yes, but that gives then no 

4 help. 

5 MR. GOODHOPE: That's true. 

6 MR. PENDERGRASS: The statute says what it 

7 says. 

8 MS. SHIELDS: This is one place where we 

9 were talking earlier that if we decide we think 

10 Congress should clarify certain things, this is 

11 certainly one place where they were less than crystal 

12 clear. It just strikes me it*s really walking away 

13 from our responsibility if we can't even take — 

14 CHAIRMAN BACA: We can accept that as an 

15 issue that the law — within existing law it is so 

16 unclear that that's a future issue for Congress to 

17 consider. 

18 MS. SHIELDS: That's really not 

19 acceptable. 

20 MR. RUNKEL: We need to have something 

21 either, I think, more clear or — 



22 


MR. GOODHOPE: Well, who owes each other 
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1 chips? 

2 MS. SHIELDS: I think all the chips are 

3 coming my way. I*ve got several here but that may not 

4 be where I want to use them. 

5 MR. RUNKEL: Well, I think we would feel 

6 pretty strongly that this is one area to recommend 

7 Congress clarify. We would like to see that in the 

8 final report. 

9 MR. GOODHOPE: We could put in language 

10 where it doesn*t have to come as a recommendation on 

11 legislative action, but this is an area that — this 

12 is what the law says now, 

13 MS. SHIELDS: Could we agree on something 

14 that says, *'The task force believes that in many 

15 instances human health and the environment will be 

16 sufficiently protected under 120(h) (3) if transfer is 

17 allowed before a long period of pump and treat,” or if 

18 there's a fancier word for that, "is done." Could we 

19 at least go one step and leave open the possibility 

20 that there may be certain cleanups where the only way 

21 you can be sure that human health and the environment 

22 is protected is at the end of the line, but that in 
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most instances when you*ve got the remedial action in 
place that you don't have to wait? The standard in 
the statute is human health and the environment. 

MR. RUNKEL: We would agree with that. 

MR. GOODHOPE: I think if it*s absolutely 

clear that we're not taking any position on an 
interpretation of a term or a provision, we would 
defer to that. 

MR. PENDERGRASS; The statement would be 

that the — 

MS. SHIELDS; I don't know if we need to 
say that here. It might be 14. 

MR. DAVIDSON; I think 14 is the place if 
you use the example you already have in there because 
I think that's really going to be the more normal 
case. 

MR. PENDERGRASS; And the protection of — 
you want to talk about it as the protection of human 
health and the environment would be satisfied as long 
as that long-term pump and treat remedy continues and 
the transfer of the land wouldn't affect that. 

MR. DAVIDSON; Well, hopefully we could 
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create the impression trying to explain this issue 
that everything is really surface, as you have it here 
has basically been addressed. We* re really talking 
about more circumstances where it»s a long-term pump 
and treat. As long as you have access to the 
appropriate conditions and the covenants in the lAG 
or whatever you have, that it doesn’t make sense to 
not allow transfer to really address this protective 
issue. But there’s also a lot of fuzz in some of the 
^i^^'^^stances that we’re going to be coming up with. 

SO/ I think I'd also like to see 
something — like I said, it may be appropriate to 
continue discussion with Congress or something like 
that, falling short of legislative recommendation. 

MR. GOODHOPE: Right, I think that’s the 

approach . 

MR. PENDERGRASS: I was going to suggest, 
and we’re jumping ahead, but just on this one thing, 
on page 14, in the middle of that first paragraph, it 
says, ’’The task force concluded this issue needs to be 
resolved, but recognized that a definitive 
interpretation of the phrase 'all remedial action has 
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been taken for the date of such transfer* may not be 
possible unless the courts — ** do we want to add *'or 
Congress resolve the issue”? 

CHAIRMAN BACA; Yes. Let's go ahead and 
make that correction. 

MS. SHIELDS; And then can we add the 
sentence that I suggested after that that says, 
"However, in most instances, the task force believes 
that human health in the environment can be protected 
sufficient to allow transfer by deed before pump and 
treat is finally concluded"? 

MR. GOODHOPE; Mr. Chairman, we will get 
another shot at the report before it goes out. Is 
that — I mean to look at it before it goes out? 

CHAIRMAN BACA; No. 

MS. SHIELDS; Well, but you can make a 
side deal to have them send you this particular 
sentence. 

MR. GOODHOPE; Okay. We could do that. 

MS. SHIELDS; How about that? 

CHAIRMAN BACA: Yes. Yes, 

MR. PENDERGRASS; 


The production of 
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1 getting the report, we may not be able to get the 

2 report to everyone. 

3 CHAIRMAN BACA: The Secretary wants it by 

4 October 5th. But if you do have issues that you 

5 want — 

6 MR. GOODHOPE: We would reserve — I mean 

7 we agree with you — we *11 do that, but I would like 

8 to see the language. 

9 MR. DAVIDSON: Well, one way to address 

10 this may be to put something up front saying that, 

11 *'The task force says,*' or, **The task force 

12 recommends." Say, "Logic would suggest that these 

13 types of circumstances — " 

14 MR. GRAY: Can you research the 

15 legislative history of this provision to see if 

16 there *s any clue in the legislative history as to what 

17 the intent was? 

18 CHAIRMAN BACA; I don't think there's a 

19 whole lot of history. 

20 MR. PENDERGRASS; It sort of basically 

21 restates what it is, what that statutory language is. 

22 MS. SHIELDS: The best thing that you've 
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1 got in the legislative history is the legislative 

2 history that's hooked to the pre-enforcement review 

3 and the citizen suit provision where it says a citizen 

4 suit does not have to wait until the very end of the 

5 line before it can challenge a remedy. I think that's 

6 evidence here that if you don't have to wait to 

7 challenge the remedy until pump and treat is all over, 

8 you shouldn't have to wait to transfer the thing until 

9 pump and treat is all over. It hangs on the same word 

10 "taken", but there's nothing like that legislative 

11 history for particular provision. 

12 MR. GOODHOPE: Well, Mr. Chairman, in the 

13 spirit of cooperation, if we could see the language 

14 today, then we could sign off on it today. 

15 CHAIRMAN BACA: Okay. 

16 MR. RUNKEL: If I could have one further 

17 point of clarification. In that sentence, "The task 

18 force concluded that this issue needs to be resolved," 

19 and then we've referred to we may need to have the 

20 courts or Congress resolve the issue, Gordon made 

21 earlier reference that this is still under discussion 

22 within EPA and I assume with DOJ whether as a policy 
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1 EPA could come out in favor of that, even short of a 

2 legal interpretation or further congressional 

3 clarification. We ought to either make reference to 

4 that or encourage it or at least make reference to the 

5 fact that EPA will continue discussions with the 

6 states and DoD as to whether this issue can be 

7 resolved. I just don*t want to leave it said here 

8 that only the courts or Congress. I know the word 

9 "may” is used, but I want to put in what’s left unsaid 

10 there, that EPA is continuing to look at this because 

11 that will make it clear to the outside world that it 

12 is under discussion. 

13 Can you live with that, Gordon? That 

14 doesn’t mean you’re going to resolve it in our favor 

15 or even resolve it. It just means you’re under — 

16 MR. DAVIDSON; Yes. I think if the 

17 language was crafted that EPA in consultation with the 

18 Justice Department, DoD and everybody’s brother, I 

19 would find that acceptable. 

20 CHAIRMAN BACA: We’ll work on that 

2 1 language . 


22 


MR. DAVIDSON: Like Sam, I’d like to see 
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1 the language a little bit later on today, 

2 CHAIRMAN BACA: Sure. We can do that. 

3 Today we can resolve it. 

4 MR. GOODHOPE: Where is that language 

5 being added? 

6 MR. DAVIDSON: Well, I think all of this 

7 will be thrown into the first full paragraph on page 

8 14. 

9 MR. RUNKEL: We*ve just got to clarify the 

10 sentence — I mean it*s fine, the sentence is fine 

11 right now where it says it may not be possible unless 

12 the Congress or courts, but maybe the sentence before 

13 that or as a footnote to that sentence. Maybe as a 

14 footnote to that sentence. 

15 MR. PENDERGRASS: I was thinking maybe a 

16 footnote to this sentence, ”EPA, in consultation with 

17 states, DoD, other appropriate agencies — ” 

18 MR. RUNKEL; "Is currently considering 

19 whether this issue can be resolved short of 

20 congressional or legal ruling.” 

21 CHAIRMAN BACA: Okay. Let’s get back to 

22 page 8. Any more comments on page 8? 
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1 MR. DAVIDSON: One second. 

2 CHAIRMAN BACA: Gordon? 

3 MR. DAVIDSON: I*ve been advised by 

4 counsel that I can proceed. 

5 CHAIRMAN BACA : Page 8 . Let ' s go to page 

6 9. We* re about 22 percent through. At this rate it*s 

7 going to take us 13 hours. 


8 


MS, SHIELDS: 

Yes, but we resolved a big 

9 

one. 



10 


MR. DAVIDSON: 

Yes, this is huge. 

11 


MR. GOODHOPE: 

If it makes you feel any 

12 

better , we 

are halfway through our suggestions. 

13 


CHAIRMAN BACA: 

Okay. Let*s go to page 9. 

14 

Comments? 



15 


MR. JONES: I 

have a comment. 

16 


CHAIRMAN BACA: 

Earl? 

17 


MR. JONES: 

In the first or second 

18 

paragraph. 

I think we should put a period — right 


19 after where the sentence starts, **Section 120(h) (3),** 

20 put a period after department, then delete the rest of 

21 that. I think the footnote is somewhat contradictory. 

22 It refers to the United States as being a person in 
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1 the footnote and I think that*s inconsistent with the 

2 statement at the top. I think a period right after 

3 "department” would take care of that. 

4 CHAIRMAN BACA; Jay? 

5 MR. PENDERGRASS; Wait a second now. 

6 Okay. Okay. 


7 


CHAIRMAN BACA: 

Any other discussion? Can 

8 

you accept 

that after 

"federal agencies or 

9 

departments , 

” period, to 

delete the rest of that 

10 

sentence? 
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MR. JONES; And the footnote? 

12 


CHAIRMAN BACA: 

And the footnote. 

13 


MR. JONES: I 

think that’s good. 

14 


CHAIRMAN BACA: 

Any other comments? 

15 


MR. GOODHOPE: 

We have more additions. 

16 


CHAIRMAN BACA; 

At the end of the first 

17 

paragraph? 

The first full 

paragraph? 

18 


MR. GOODHOPE; 

No , the carryover . 

19 


CHAIRMAN BACA: 

Okay . Page 9 . 

20 


MR. GOODHOPE; 

Page 14. 

21 


CHAIRMAN BACA; 

Fourteen? 

22 


MS. SHIELDS; 

How would these — I don’t 
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1 quite get this. I mean we're on the hook for the 

2 cleanup. If we transfer it short of a transfer by 

3 deed, we're on the hook to clean it up. If we 

4 transfer it by deed thinking it's cleaned up and it 

5 turns out not to be, we're on the hook. I don't get 

6 the necessity of this. 

7 MR. GOODHOPE: We were probably trying to 

8 be too polite. I think we don't want to engage in — be 

9 recommending that DoD engage in subterfuge or trying 

10 to get around circle — 

11 MS. SHIELDS: I don't think they can, I 

12 guess is my point. 

13 MR. GRAY: But the point is, Ann, that the 

14 most restrictive thing in the section of the statute 

15 is to transfer by deed and they go so far as to 

16 require warranties to say that you'll continue to do 

17 any of the cleanup. To then advocate that you do 

18 everything some way other than by deed seems to be 

19 implying at least that maybe you're trying to achieve 

20 a lesser statement of intent or give less assurance 

21 that the cleanup will be completed. 

22 MR. GOODHOPE: I think in the first thing 
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1 we were talking about 30 year leases or 99 year 

2 leases. 

3 MR. GRAY: Sales contracts where you don't 

4 transfer the deed but you, in fact, sell the property. 

5 It just seems like having noted that there is a 

6 problem with interpretation in 120(h)(3), we're now 

7 saying so let's avoid that by using every other means 

8 we can. Quite frankly, when you look at the terms of 

9 reference for the task force, basically it focuses on 


10 

ways to expedite 

the cleanups when, in 

fact, we seem 

11 

to have spent most of our time talking 

about ways we 

12 

can expedite the 

transfer of the use if 

not the title 

13 

to the property 

before cleanup. 


14 

MR. 

GOODHOPE : Right . 


15 

MS. 

SHIELDS: Yes, but that 

is the mandate 

16 

of this task force, I thought. 


17 

MR. 

GRAY: To find ways to expedite the 

18 

cleanup, as I recall. 


19 

MS. 

SHIELDS; And reuse. 


20 

MR. 

GRAY : And reuse . 


21 

MR. 

PENDERGRASS ; The 

point, as I 

22 

understand it. 

that you * re making 

is that this 
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1 discussion is not intended to suggest that there's any 

2 attempt to avoid the government's responsibility to do 

3 the cleanup. Can we state that in a positive way? 

4 MS. SHIELDS: To me the implication of 

5 this is that somehow there's a way to use these 

6 transfers to avoid the application of environmental 

7 law and I don't think it's there. 

8 MR, GRAY: . Well, when you start talking 

9 about substituting land use restrictions and so on, 

10 that sounds like — 

11 COLONEL HOURCLE: How about something 

12 like, "However, if you use one of these instruments, 

13 the cleanup must still proceed as quickly as possible 

14 in accordance with the law," or something like that. 

15 MR. DAVIDSON: Or say that recognizing 

16 that DoD still remains obligated to exercise the 

17 statutory responsibilities of cleanup. 

18 MR. GRAY: I'll give you a theoretical. 

19 You enter into a lease for an industrial property on 

20 one of these sites and you say we're going to go ahead 

21 with it because we've cleaned up to the level that's 

22 necessary to run an industrial facility, and then you 
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1 just never get around to cleaning it up beyond that 

2 level because it*s still being used as an industrial 

3 facility. It*s the coupling of those kinds of things 

4 that makes it look like, on balance, there may be some 

5 effort going on here to avoid that section of the law 

6 that requires that you have a permanent cleanup 

7 remedy . 

8 COLONEL HOURCLE: And the suggestion of 

9 the task force is we don't want to create that 

10 impression. 

11 MS. SHIELDS: Isn't your next suggestion, 

12 which is also on page 9, doesn't that do the same 

13 thing? Can we just take — if we take it, can we 

14 leave out the first one? It seems to me it's the same 

15 point basically. 

16 CHAIRMAN BACA: Counselor, sounds similar 

17 to what you were saying. Sam? 

18 MR. GOODHOPE: It's acceptable. 

19 MS. SHIELDS: Leave out their suggestion 

20 on page 14, but adopt their suggestion on page — 

21 MR. DAVIDSON: In the same location? 

MS, SHIELDS: I don't know. They had this 


22 
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1 at a different — it's on the same page. 

2 MR. GRAY: Where would it go? 

3 MR. PENDERGRASS: It goes at the end of 

4 the third paragraph. 

5 MS. SHIELDS: My only question here, and 

6 the same thing I think was in Brian’s — what do you 

7 call that — A clean parcel assessment document. 

8 That's a CPAD. Are you — when you speak of risk you 

9 use the word here and it sounds like a zero increase 

10 in risk. And the same sort of implication could be 

11 read into this. You don't mean that, do you? 

12 COLONEL HOURCLE: I'm sorry? 

13 MS. SHIELDS: By using the word "risk" in 

14 sort of any increase in risk way, without a modifier 

15 there, it sounds like any increase in risk at all from 

16 zero to .001. This would be prohibited. I think EPA 

17 is trying to weigh risks in a more comprehensive 

18 fashion — you know, this against that type fashion 

19 and I just wonder if we don't — 

20 COLONEL HOURCLE: How about may present a 

21 risk of harm or unreasonable risk of harm to human 

22 health and the environment? 



MS. SHIELDS: I think what you need to get 

in is a modifier of risk so that it*s clear you* re not 
talking about any, no matter how slight. I can't 
think of anything other than unreasonable. It may 
present an unreasonable or significant or — 

COLONEL HOURCLE : May present an 

unreasonable? 

MR. DAVIDSON: Present any increase in 

risk beyond — 

MS. SHIELDS: Any is what we want to get 

away from because "any" means "any". 

MR. DAVIDSON; Well, what you're trying to 

get at is — 

MS. SHIELDS: Is unacceptable. 

MR. PENDERGRASS: Well, how about that? 

Is that the point we're getting at, that it may 
present an unacceptable risk of harm to human health 
or the environment? It does leave it open as to 
what's acceptable. 

MS. SHIELDS; Yes. There just needs to be 
some opportunity for rationality to weigh in and I'd 
make the same suggestion on Brian's CPAD. I think 
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1 it*s there somewhere. 

2 MR. DAVIDSON; Can we add that friendly 

3 catch phrase "in accordance with applicable laws”? 

4 MS. SHIELDS: We saw that somewhere. 

5 Where was it? 

6 CHAIRMAN BACA: We need to clarify for the 

7 record what we* re after on this amendment. 

8 MR. DAVIDSON: Unacceptable, significant, 

9 one word or the other. 

10 MR. PENDERGRASS: You*ve got a couple of 

11 proposals, I guess. One would be that you would 

12 change it — 

13 MS. SHIELDS: Maybe it wasn't in this. It 

14 was somewhere. What else did you — 

15 MR. PENDERGRASS: Change this to "that 

16 may,” I guess, "significantly increase the risk of 

17 harm” would be one proposal, or another proposal would 

18 be that "may present an unacceptable risk of harm." 

19 Are there other proposals? 

2 0 CHAIRMAN BACA; Okay. How about the 

21 following language? "Likewise, such cleanups should 

22 not be allowed if they will result in exposure to 
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1 hazardous substances that may present an unreasonable 

2 risk to human health or the environment.** 

3 MR. GOODHOPE: No, that may significantly 

4 increase the risk, I would suggest. 

5 MS. SHIELDS: The same thing, Sam, is on 

6 page 8 of your amendments. We haven *t gotten to where 

7 we* re going to stick it in yet, but we basically 

8 agreed to stick it in somewhere. It*s the third item. 

9 So, I*d suggest that whatever we adopt here, we also 

10 put in there. 

11 MR. GOODHOPE: Significantly increase, is 

12 what I would suggest. 

13 COLONEL HOURCLE: Now, by significant, 

14 you* re talking about significance to the point where 

15 there is some real risk of harm. Everything has 

16 risks. Some of it is so low in a mathematical sense 

17 that you could probably quadruple it and still be very 

18 low in a mathematical sense. We* re talking about the 

19 kind of significance where you worry about harm to 

20 human health. 

21 MR. GRAY: No, we* re not just talking 

22 about that, Larry, we* re talking about situations 
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1 where if you don*t proceed with the groundwater 

2 cleanup in an expeditious manner, it continues to move 

3 and hits somebody's drinking water well. There might 

4 already be a high level of contamination, enough to be 

5 harmful. 

6 COLONEL HOURCLE: Well, I'm not worried 

7 about that and I agree with you there. I'm saying 

8 that when you drive a car onto the site to look at 

9 what your site is, you're increasing by a very, very 

10 small order of magnitude risk, in the eight digit 

11 places. You might drive ten cars on and you've had 

12 mathematically a ten-fold increase which could be 

13 significant. But I just want to make sure we're 

14 talking significance. We're talking about I'm 

15 worried, I'm heartfelt worried about harm and I see a 

16 yes and certainly in Don's case where you've got real 

17 problems, we want to not have caused any additional 

18 risk to real hard health problems. 

19 MR. DAVIDSON: I'd like to ask, Sam, if 

20 you could maybe give an example of several different 

21 ways to look at what you're talking about here, that 

22 while you're doing a temporary cleanup, you're 
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releasing a lot of things. I don't understand 
exactly. 

MS. SHIELDS; I also think you don't mean 
cleanups, you mean such transfers should not be 
allowed. 

MR. EDWARDS; Mr. Chairman, if I may. 
CHAIRMAN BACA: Go ahead. Can you help 

us? 

MR. EDWARDS: The point here is that 

partial or temporary cleanups is the subject of what 
we're talking about. The delay may present the risk. 
So, such cleanups refers to delay. It refers to 
partial or temporary cleanups that delay a final 

cleanup. Probably instead of such cleanups, we ought 
to say such partial or temporary. 

MS. SHIELDS; Such temporary measures or 

something. 

MR. EDWARDS: Yes, temporary measures. 

MS. SHIELDS: You don't want to stop 

cleanup, but such temporary measures. 

MR. DAVIDSON: For example, if you had 

some contaminated soil that was creating some 
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1 groundwater contamination and you didn't fully clean 

2 up that contaminated soil, you just maybe capped it 

3 right now so you could allow something to happen and 

4 still have migration, that might be an example of 

5 where you might have some unacceptable risk since they 

6 would continue to feed into the groundwater. Is that 

7 kind of an example? I*m trying to get to what you're 

8 thinking. 

9 MR. EDWARDS; Yes. 

10 MR. PENDERGRASS: And the alternative that 

11 would be preferable in that situation is to remove the 

12 soil and treat it and then you would be dealing later 

13 with the contaminated groundwater and we haven't 

14 delayed that. 

15 MS. SHIELDS: So, did we agree on 

16 significantly? "Likewise, such temporary measures 

17 should not be allowed if they will result in any 

18 exposure to hazardous substances that may 

19 significantly increase the risk of harm to human 

20 health and the environment." And on page 8 we would 

21 say, "Will not present a significant" — page 8 of 

22 their insert. 



128 


1 

CHAIRMAN BACA: 

Hold it. Let Ann finish. 

2 

MS. SHIELDS: 

”Will not present a 

3 

significant risk.” 


4 

CHAIRMAN BACA: 

Okay. Recorder, do you 

5 

know where we are? 


6 

MR. DAVIDSON: 

I just wanted to ask one 

7 

other question. 


8 

CHAIRMAN BACA: 

We* re accepting that first 

9 

part of their sentence , 

"However, it must be 

10 

emphasized,” and then adding what was just stated. 

11 

Okay? 


12 

Gordon? 


13 

MR. DAVIDSON: 

Just a question on the use 

14 

of the word ”temporary cleanup.” 

15 

CHAIRMAN BACA: 

Temporary measures. 

16 

MR. DAVIDSON: 

That sounds like an interim 

17 

measure. I*m trying to get 

a definition. My question 

18 

is that temporary and those appropriate words — 

19 

MS. SHIELDS: 

Will not be substitutes 

20 

for — 


21 

MR. DAVIDSON: 

Should an interim 

22 

cleanup — temporary almost is like it*s going to be 
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1 there for awhile and then it*s going to kind of go 

2 away . 

3 MR. PENDERGRASS: The phase in the 

4 sentence before was partial or temporary. 

5 MS. SHIELDS: Will not be substitutes for. 

6 MR. PENDERGRASS: The real concern — I 

7 mean as you're talking about it's partial or interim. 

8 MS. SHIELDS: You may have a lot of phased 

9 measures and you're not trying to get to that. It's 

10 when they become a substitute for doing something more 

11 comprehensive that you're worried about. These 

12 cleanups often go in phases with different RODS for 

13 different phases and you don't — that isn't what 

14 you're trying to — 

15 MR. DAVIDSON: Well, I would — the 

16 lexicon is interim. Temporary just — I'm a 

17 bureaucrat. I use good old words. Temporary is a new 

18 one for me. It has a connotation I'm not sure is what 

19 you're trying to get at, is my point. 

2 0 MR. GOODHOPE: We would not want to add to 

21 the stress of EPA. Interim would be fine, 

22 MR. PENDERGRASS: In both places replace 
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1 temporary with interim. 

2 MR. GOODHOPE: That*s right. 

3 CHAIRMAN BACA: Okay. Can we go on? Any 

4 other comments on page 9? 

5 MS. SHIELDS; Wait, what is this? 

6 MR. GOODHOPE; We’re almost two-thirds of 

7 the way through our — 

8 CHAIRMAN BACA: Oh, boy. Okay. Do you 

9 want to explain it? 

10 MR. GOODHOPE: I think it just clarifies 

11 the language that’s there right now. 

12 CHAIRMAN BACA: Counselor? 

13 MR. PENDERGRASS: We are now at the point 

14 where I think the criteria that are laid out on page 

15 8 of these set of comments from Mr. Goodhope, that 

16 these belong here, that the suggestion for those 

17 comments was to put them in the overview and I didn’t 

18 think they went here. I think they belong in this 

19 paragraph. So, maybe the first thing is exactly where 

20 to fit these comments. Let’s get them into the draft 

21 and then this comment refers to them. 

22 MR. GOODHOPE: Well, we could say, ’’The 
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1 criteria should include# at a minimum, the following 

2 transfer criteria.” 

3 MR. PENDERGRASS: And put these in. Okay. 

4 I think that’s good. 

5 MS. SHIELDS: Let’s clarify what we’re 

6 talking about here. You say leased or otherwise — 

7 this is in the thing as it’s written now. You’re 

8 talking about short of transfer by deed. 

9 MR. PENDERGRASS; Right. 

10 MS. SHIELDS: And I think when you use the 

11 term ’’non-military users” that’s too narrow because 

12 you can do anything within the federal family, which 

13 could be a non-military user. So, you’re talking 

14 about transfer to a non-federal user. 

15 MR. GRAY: I think you’re transferring use 

16 here and not transferring the land and that’s not 

17 quite clear, going back to what we started out talking 

18 about this morning. 

19 MS. SHIELDS; It seems to me you have — 

20 MR. GRAY: I think we need to put the 

21 words ’’use of” in front of the word ’’parcels.” ’’Use 

22 of parcels at contaminated land facilities may be 
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1 transferred." 

2 CHAIRMAN BACA: Tell US where you're 

3 reading, Don. 

4 MR. GRAY: Well, this is the amendment. 

5 CHAIRMAN BACA; Okay. What line? 

6 MR. GRAY: The second line. The first 

7 line says, "That in certain circumstances," and I 

8 think we need to insert at that point the words "use 

9 of parcels of contaminated land or facilities can be 

10 leased or otherwise transferred. You can't transfer 

11 the property. 

12 MS. SHIELDS: They use transfer in the 

13 statute to mean more than transfer by sale. It also 

14 includes transfer by contract, transfer by lease. It 

15 can mean short-term transfer. So, I don't know if you 

16 can speak of — no, I guess you can speak of a lease 

17 for use. 

18 MR. PENDERGRASS: I was going to say if we 

19 put in the use of parcels, then you don't 

20 need — I don't think it makes sense to have leased. 

21 Then it would be in certain circumstances, use of 

22 parcels can be transferred to non-federal users. 


133 


1 COLONEL HOURCLE: I don’t think you 

2 transfer use. You allow use by a lease or some other 

3 transfer. 

4 MR. GRAY: But you’re certainly not 

5 transferring the parcels unless you’re going to give 

6 a deed . 

7 MR. RUNKEL: How did we refer to it when 

8 we had the discussion about the definition of transfer 

9 being broader than just — 

10 MS. SHIELDS: Yes. Don, what do you do 

11 with (h)(1)? 

12 MR. RUNKEL; Yes. 

13 MS. SHIELDS: (h)(1) is the notice 

14 provision and it uses — it says, ’’Contract for the 

15 sale or other transfers.” So, transfer includes more 

16 than sale. 

17 MR. GRAY: It includes donations under the 

18 Federal Property Act. I think that’s just making a 

19 distinction between sale and donation, right? That 

20 comment, ’’transferred by deed or transferring 

21 otherwise,” is talking about selling it or donating 

22 it. 
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1 COLONEL HOURCLE: Let me suggest a way to 

2 read it. 

3 CHAIRMAN BACA: Hold it. Too many 

4 speaking at once. 

5 COLONEL HOURCLE: "In certain 

6 circumstances, use of parcels of contaminated land on 

7 closing base can be achieved through lease or other 

8 transfer to non-military users before cleanup 

9 activities at all contaminated sites.” I would say 

10 instead say — so we don*t get in this confusion about 

11 the transfer being broader than transfer of deed, 

12 where you say, "Can be leased or otherwise transferred 

13 (not including transfer by deed).” 

14 MS. SHIELDS: That*s fine. But I still 

15 have a problem on the non-military users. 

16 COLONEL HOURCLE: Non-federal. 

17 MS . SHIELDS : Okay . 

18 MR. RUNKEL: Does that clarify it for you, 

19 Don, putting in parentheses, "not including transfer 

20 by deed"? 

21 MR. GRAY: The subject of the sentence is 

22 parcels of contaminated land or facilities, and I 
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1 don't think in light of the discussion we just spent 

2 30 minutes on, about what Section 120(h) means, we 

3 want to turn around and be deliberately not clear in 

4 what we're talking about here. We're talking about 

5 leasing or otherwise making available the use of the 

6 land. We're not talking about transferring parcels of 

7 contaminated land, which is the subject of the 

8 sentence. 

9 COLONEL HOURCLE: But I think Mr. Runkel's 

10 suggestion clarifies that we're talking about that 

11 concept of transfer under 120(h) (1) as being something 

12 other than transfer by deed and that's why we want to 

13 say this doesn't include transfers. 

14 MR. JONES: Well, you only have, a few 

15 options here. You're talking about either lease, 

16 license or permitted for interim use. Transferred, 

17 the way it comes across here, makes it appear as 

18 though it's some type of a final action. What you're 

19 talking about is interim use. So, you could say, "Can 

20 be leased or otherwise permitted for interim use 

21 before final cleanup actions are completed." Leased, 

22 licensed or permitted. Then you have covered it, if 



136 


1 you want to use the technical term. 

2 CHAIRMAN BACA: All right. Leased, 

3 licensed or permitted. 

4 MR. JONES: Or permitted, yes. 

5 CHAIRMAN BACA: Okay. All right. 

6 MR. JONES; And that means that there *s no 

7 final title given. 

8 MR. GRAY: Earl, do you agree with that? 

9 I think (h) (1) means — sale or other transfer means 

10 possibly donation under the Federal Property Act? 

11 MR. JONES: Yes, but donation is a 

12 conveyance. 

13 MR. GRAY; That*s right. 

14 MR. JONES; It*s not an interim use, it*s 

15 a conveyance. You get title to the property. 

16 MR. GRAY: I think that's the reason they 

17 use that phraseology, sale or other transfer. I don't 

18 think they're talking about by deed or otherwise. I 

19 think they're just talking about whether — 

20 MR. JONES; That's why I said you had to 

21 clarify it right up front in a glossary what you mean 


22 


by transfer. 
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1 MR. RUNKEL: Well, but I thought we had. 

2 MR. GRAY: I think we said we* re going to 

3 have to make it very clear. 

4 CHAIRMAN BACA : Let * s get that language 

5 clarified. Do you still have problems with that? 

6 MR. RUNKEL: I*d have to sit back and 

7 think about it. I*d like to think about it because 

8 there may be situations where that doesn*t cover 

9 everything. I thought we were going to keep it as 

10 broad as we could at this point. 

11 CHAIRMAN BACA: Can you think of areas not 

12 covered by that language? 

13 MR. ETHRIDGE: Just a question. We*ve had 

14 several changes. Does that sentence read, **The task 

15 force concludes that in certain circumstances use 

16 of — '• Use of is still there, "parcels of 

17 contaminated land or facilities on a closing base can 

18 be leased, licensed or permitted and still to non- 

19 federal — 

20 COLONEL HOURCLE: Non-federal. 

21 MR. ETHRIDGE: Non-federal users? Is the 

22 rest of the sentence the same? 



COLONEL HOURCLE : Yes . 

MS. SHIELDS: Don? 

MR. GRAY; Well, I don't have any problem 
with taking out the "use of" if you put down "can be 
leased or otherwise made available for interim use 
by." Is that what you're talking about, Earl? 

MR. JONES: Yes. 

MR. GRAY: That would be all right. 

MR. ETHRIDGE; Leased or otherwise made 
available to non-federal users. Okay. 

CHAIRMAN BACA: Okay. Any other comments 

on page 9? Does that take care of, Sam? 

MR. GOODHOPE: I'm just wondering, is the 

rest acceptable? 

MR. RUNKEL; We would like to add a couple 
of other criteria, but that's not taking issue with 
that's there. 

COLONEL HOURCLE: I have a question for 

Mr. Goodhope, I guess, in his added language starting, 
"An example of such circumstances would exist when — " 

MS. SHIELDS: Applicable standards may not 


require a complete — 
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COLONEL HOURCLE: Yes. It goes to that, 

I think about where you've got subsurface soil 
contamination, you've got a permanent cap that may be 
what the applicable standards call for in that 
particular remediation. I don't think we'd want to 
take that land out of circulation forever if everybody 
agrees that it's otherwise safe and we've got the 
institutional controls. So, I'm just not sure how far 
that takes us, that particular language. Maybe the 
word is completely, but — 

MS. SHIELDS: And the no exposure, we're 

back to risk again. 

MR. GOODHOPE: Completely is fine, to take 

that out. 


COLONEL HOURCLE : Okay . Poses — you ' ve 

got that no threat. 

MR. GOODHOPE: No significantly increased 

threat. 


COLONEL HOURCLE: Okay. Threat to human 
health. What about ending it after health as an 
example and not getting into that last concept, which 
gets a little complicated. 



140 


1 MR. PENDERGRASS: Well, if you end it 

2 after ”no significant threat to human health,” you 

3 will have covered the worker exposure problem. 

4 CHAIRMAN BACA; Okay. We *11 end it. 

5 Scratch the rest of that. 

6 MR. GOODHOPE: We just want to cooperate, 

7 CHAIRMAN BACA: How about the rest of 

8 their proposal? 

9 MR. ETHRIDGE: And we are adding the 

10 criteria? 

11 COLONEL HOURCLE: Now, we add the criteria 

12 at a minimum criteria such as the following or the 

13 following criteria. 

14 MR, ETHRIDGE: The following. 

15 MR. PENDERGRASS: Should include — 

16 criteria should include, at a minimum. Then we go to 

17 page 8 here. 

18 MS. SHIELDS: Then we go back to page 8. 

19 MR. DAVIDSON; Can I back up a second on 

20 who*s going to be developing this criteria? The task 

21 force determined that DoD needs to develop criteria. 

22 Didn't we state earlier that EPA, DoD and the states 
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1 develop the criteria? 

2 COLONEL HOURCLE: DoD in conjunction with? 

3 MR. DAVIDSON; What language did we use 

4 earlier. 

5 MR. PENDERGRASS: Actually you can just 

6 list them. 

7 CHAIRMAN BACA: Let’s just be consistent 

8 with the previous language we agreed to. 

9 MR. GRAY: Well, this langauge comes up 

10 periodically through here. I think what I would 

11 prefer would be that *'DoD develop with the concurrence 

12 of EPA and states . " 

13 MR. RUNKEL; We would prefer to have it 

14 developed because we’d prefer to have some way to 

15 drive the process and if we’re on the hook to develop 

16 them too, we can continue to use that as pressure on 

17 DoD. 

18 CHAIRMAN BACA: We don't have a problem 

19 working with the rest. 

20 MR. RUNKEL: Otherwise, we’re reacting to 

21 something DoD is putting together. We’re waiting for 

22 them to develop something. 



142 


1 MR. GRAY: What do you do if you don*t 

2 come to agreement? 

3 MR. RUNKEL: We have to come to agreement. 

4 We have five years to get these bases. 

5 MR. GRAY: Does ERA have an obligation 

6 under the — 

7 MR. DAVIDSON: To develop such criteria, 

8 for example, or to implement parts? 

9 MR. GRAY: To concur with what's done. 

10 COLONEL HOURCLE: Staff's reading is no 

11 unless Johnston-Breaux passes, which is an amendment 

12 on our potential, in the Senate, bill to our 

13 authorization act. 

14 MR. DAVIDSON: I think there's two levels 

15 here, Don, frankly. One is legal obligation under the 

16 statute. I think it would be harder to read in the 

17 current instruction that we do have a legal obligation 

18 on establishing such criteria. But I think, on another 

19 level, I believe that we do have some obligation to 

20 ensure that things happen consistent with the statute. 

21 MR. GRAY: Well, you may not have a legal 

22 obligation to approve the criteria, but you certainly 
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1 have a legal obligation to approve the application of 

2 the criteria . 

3 MR. DAVIDSON; Well, that's, I think, an 

4 open question. I don't think it's clear in the 

5 statute that we do. 

6 COLONEL HOURCLE: And certainly there may 

7 be many answers, depending on whether you're talking 

8 about an NPL site, a non-NPL site under state law and 

9 all various combinations that you could have. 

10 MR. DAVIDSON: Well, I think the real 

11 issue, if I may, that everybody's getting at is veto 

12 authority and if we don't agree, this is what you're 

13 going to do instead or something like that. For the 

14 purposes of this report, I kind of agree with Brian 

15 that we all have a very strong interest in coming to 

16 terms on these criteria. I believe that we can do 

17 that in that I don't think DoD would proceed without 

18 some acceptance and I don't think EPA would allow it. 

19 I think the vehicles for not allowing it would be 

20 within our jurisdiction under the NPL — 

21 MR. GRAY: I guess my question is how does 

22 DoD develop criteria in cooperation with EPA and 50 
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1 states? You can develop criteria and you can apply 

2 those criteria in a given state by dealing with the 

( 

3 state of jurisdiction and EPA, but what does it mean 

4 when you say develop with the states? 

5 CHAIRMAN BACA: Well, we'll probably work 

6 through the state organizations. I*m sure we're not 

7 going to work with 50 states. 

8 MR. DAVIDSON: A huge work group. 

9 CHAIRMAN BACA; We've done it before. I 

10 want to make sure you're comfortable with where we're 

11 going. 

12 MR. GRAY; Yes. I want to make sure that 

13 the states and EPA are going to be full partners in 

14 the process of developing the criteria. That's my 

15 concern. 

16 MR. RUNKEL: That's ours too. 

17 MR. GRAY: That it not be something where 

18 DoD goes off and develops something and says, "Here it 

19 is — take it or leave it." 

20 MR. PENDERGRASS: Right. We would never 

21 do that . 
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COLONEL HOURCLE: In the interest of time 



can we go back to the criteria, because I think that 
should be a significant discussion before lunch. 

MR. PENDERGRASS: A couple of times now 
we»ve discussed there’s two places here, I think, 
where there’s the discussion of risk. Previously we 
had made it ’’will not significantly increase the 
risk,” the first criterion, ’’the transfer and 
subsequent use will not significantly increase the 
risk of harm.” I think that’s consistent with what we 
did before. 

CHAIRMAN BACA : Yes . 

MR. GOODHOPE: We will try one more time. 
Can we say, ’’The transfer and subsequent use will not 
cause or significantly increase any risk?” 

COLONEL HOURCLE: It will cause risk. 
Very, very small, but it will probably cause — you 
could cause harm or increase the risk of harm. That 
certainly is something that we don’t want to have 
happen. 

MR. GOODHOPE: Well, far be it from the 
state of Texas to try to cut against an eternal 
verity, if you will. Transfer and subsequent use will 
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1 not significantly increase. 

2 MS. SHIELDS: What about the next one, 

3 "will not interfere?" Is that too — 

4 MR. GOODHOPE: We*d prefer just to see it 

5 like it is. 

6 COLONEL HOURCLE; How about instead of 

7 "will," "should?" 

8 MR. GOODHOPE; Should not interfere? 

9 COLONEL HOURCLE; Should not interfere. 

10 CHAIRMAN BACA: I don’t have problems with 

11 that simple language. 

12 COLONEL HOURCLE: You want the without 

13 qualification? 

14 MR. RUNKEL: Without qualification. 

15 COLONEL HOURCLE; Because maybe I’m being 

16 nit picky, but — 

17 MR. RtJNKEL; If there’s going to be 

18 litigation over it, there will be litigation over 

19 "interference . •’ 

20 MR. GRAY: How about "impede" instead of 

21 "interfere with"? 
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MS. SHIELDS; I’d prefer that. 
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1 MR. GOODHOPE; Obviously, what we don*t 

2 want to have happen is — we ask DoD, "Well, how come 

3 this base is not being cleaned up?” and we get a 

4 response, "Well, the doggone cities and the 

5 communities are using the land in a way, and we*ve let 

6 them use it, that we can*t go in there and clean it 

7 up . ” 

8 MS. SHIELDS: No, but you could read an 

9 easement as an interference of some sort, even if 

10 everybody agreed that there's got to be an easement 

11 through this to get to the place where you're still 

12 working. 

13 MR. GOODHOPE: Good point. 

14 MS. SHIELDS: That's an interference but 

15 it's been worked out, it's been agreed to and it's 

16 been worked out so that it doesn't impede the process. 

17 MR. GOODHOPE: Okay. Do you think an 

18 easement would be an impediment? 

19 MS. SHIELDS: It would be an interference. 

20 I would hope that it would be worked out so it wasn't 

21 an impediment. 


22 


CHAIRMAN BACA: 


Okay. 


Jay, anymore 
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1 comments? 

2 COLONEL HOURCLE; Is niimber 3 significant 

3 risk or usual modifier of risk, standard modifier? 

4 CHAIRMAN BACA: Right. Anymore comments, 

5 Jay? 

6 COLONEL HOURCLE: I think that's it. 

7 CHAIRMAN BACA: Okay. Let's get — Brian? 

8 MR. RUNKEL: Tom, we have two additional 

9 criteria to add, if you look at page 3 of our letter 

10 to you of September 26th. These will not be new. 

11 These were discussed in our testimony back in July. 

12 But the last two clauses there — 

13 MS. SHIELDS: You're at the top of the 

14 page? 

15 MR. RUNKEL: Yes, the top of the page. 

16 Skipping over the indemnifier, let's come back to 

17 that. But the one that we think clearly needs to be 

18 in there, "DoD agrees to retain the responsibility for 

19 any long-term operation and maintenance of the 

20 remedial action and for any necessary removal or 

21 remedial work identified in the future." I think 

22 that's been reflected elsewhere in the report. 
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1 CHAIRMAN BACA: I think that’s our 

2 obligation. Counselor? 

3 MS. SHIELDS: Is O&M your obligation? I 

4 mean that’s normally the states' obligation. 

5 COLONEL HOURCLE: In our statute, it’s up 

6 to us. If we’re talking about retaining a 

7 responsibility that’s acceptable, we might execute 

8 that responsibility through an arrangement with a 

9 state or local government or follow-on land user. But 

10 I think ultimately we’re always going to be on the 

11 hook to finish it. 

12 Are we also including the indemnity, hold 

13 harmless and claims against the state? 

14 MR. RUNKEL: In prior discussions we 

15 understand that — and we’ve already noted there's 

16 disagreement as to whether that’s even possible. 

17 That’s the proposed language for that. We would like 

18 to have something on that and it would read as 

19 follows. I apologize that we didn’t have it prepared 

20 in advance. And it could be a separate sentence. It 

21 could follow after those five criteria. "The task 

22 force also agreed that" — and this could read many 
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1 ways, but that ” indemnification similar to that done 

2 in Pease Air Force Base,” something along those lines, 

3 ”may be appropriate and should be considered,” or just 

4 say, ”should be considered and, if necessary. Congress 

5 should consider amending federal law to provide for 

6 such indemnification.” That takes into account that 

7 that’s still an open question of whether you’re even 

8 allowed to exceed indemnification. But we would urge 

9 that it be done. 

10 MR. GRAY: Well, Mr. Chairman, I’m always 

11 reluctant to be the defender of the Justice 

12 Department. 

13 MS. SHIELDS: We welcome your support, 

14 Don. 

15 MR. GRAY: I am really amazed. My 

16 original concern over the whole leasing process was 

17 that the facilities most likely to be released are 

18 things like aircraft maintenance facilities that are 

19 used for industrial purposes and that people can move 

20 into and start using fairly quickly. By the very 

21 nature of those activities, there's a good likelihood 

22 that additional contamination is going to be created. 
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1 If you have a blanket indemnification up front, then 

2 it seems to me like the government has taken on the 

3 liability for any such additional contamination. 

4 MR. RUNKEL; Well, we could clarify that. 

5 You’re right, that’s a good clarification. 

6 MR. GRAY: I mean it needs to be done in 

7 a way where the indemnification is going to be for any 

8 contamination that exists at the time that the 

9 transfer or use of the property takes place. 

10 MS. SHIELDS: On the last clause too 

11 because if somebody comes on there and makes a mess — 

12 MR. RUNKEL: No, you’re totally right. 

13 Those are good clarifications on both points. We 

14 agree to that. 

15 MR. GRAY: As long as it’s made clear 

16 that — I don’t know how you unscramble the. egg. 

17 MR. RUNKEL: States would not want a 

18 private entity coming in, a Deutsche Airbus or 

19 whatever — 

20 CHAIRMAN BACA: I’ll tell you what, Brian. 

21 Would you propose some language and let’s discuss it 

22 after lunch? 

\ 
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1 MS. SHIELDS: Yes, we want to see it. 

2 MR. RUNKEL: Okay. We *11 write that up. 

3 CHAIRMAN BACA : Let me — any other 

4 comments on the criteria? Any other comments on page 

5 9? 

6 MR. GOODHOPE: The last one. It*s a very 

7 easy one. 

8 CHAIRMAN BACA: Go ahead. We* re on 

9 page. . . ? 

10 MR. GOODHOPE: Eighteen of the package. 

11 CHAIRMAN BACA: Okay. 

12 MR. PENDERGRASS: Seems fine. It, I 

13 think, accurately states their authority and what they 

14 may, in fact, do. 

15 MR. GOODHOPE: There *s no hidden agenda. 

16 MS. SHIELDS: You sure? You may not have 

17 any order authority in the first place. We certainly 

18 can't hand you any in a task force report. We can't 

19 do that for you. 

2 0 MR. DAVIDSON: Sam, you mean orders 

21 against a federal agency, transferee? The question 

22 is, what do you mean by orders? 
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1 MS. SHIELDS: What do you mean? 

2 MR. DAVIDSON: Federal agencies or 

3 transferees or some other — 

4 MS. SHIELDS: I think we* re back to Rocky 

5 Mountain Arsenal, Sam, with this. 

6 MR. DAVIDSON: I think we are too. 

7 MR. GOODHOPE; Well, why don*t we just 

8 say — 

9 MS. SHIELDS: What are you trying to get 

10 at here? 

11 MR. GOODHOPE: What are we trying to get 

12 at, Thomas? 

13 MR. EDWARDS: Well, if I may, Mr. 

14 Chairman, Rocky Mountain aside and possible unitary 

15 executive problems aside, the state administrative 

16 agencies in many states have the authority to issue 

17 final orders and have the force and effective law and 

18 could apply it to federal facilities. 

19 MS. SHIELDS: And what if they conflict 

20 with a remedial action plan they* re already operating 

21 under or have consented to. Let*s talk about Rocky 

22 Mountain Arsenal, because that is what we* re talking 



154 


1 about here . 

2 MR. EDWARDS: Well, if CERCLA trumps state 

3 law, then it trumps state law. 

4 MS. SHIELDS: And we can*t untrump it, 

5 which seems to me to be what you're trying to do, 

6 unless you're trying to do something less than that. 

7 MR. EDWARDS: Well, we may need some 

8 qualifying language in there. We could say something 

9 like that "may in some circumstances have the 


10 

authority. " 





11 


MS. 

SHIELDS; 

: Why do we need to say 

12 

anything? 
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MR. 

DAVIDSON 

: All you're trying to get in 

14 

the point 

is 

that if 

you 

have an enforceable 

15 

arrangement 

, you want 

to 

make sure that any 

16 

restrictions on 

use and so on 

that may have an effect 

17 

on the cleanup 

are incorporated in that enforcement. 

18 

Is that basically the point? 


19 


MR. 

EDWARDS: 

Yes 

, but also to point out 

20 

that this paragraph by itself talks only about DoD. 

21 

The states 

and 

ERA have 

very 

significant enforcement 

22 

authority. 
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COLONEL HOURCLE: Let me suggest some 
language that I don’t think anybody can object to. It 
just pushes the fight later on. ”EPA, state, 
environment enforcement authorities may also under 
applicable law enter orders,*' or something that says 
if you've got the legal authority you can do it and 
we'll argue about — we'll move that fight onto 
another time. EPA may be getting a change in its 
order authority very shortly with regard to federal 
agencies. So, it will continue to evolve. 

CHAIRMAN BACA; Larry, what's your 
proposal? Read it again. 

COLONEL HOURCLE; Something like — 

MS. SHIELDS: Haven't we already put this 
in all the transfer documents and in the deeds? Now 
you're asking that we also do something else with it? 

MR. EDWARDS; The potential is that 
somebody could read this paragraph out of context. 
This needs to be — the paragraph by itself speaks 
only about DoD restricting changes and putting in 
legally enforceable restrictions. Taking that out of 
context, it gives a one-sided view of the real 
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1 process. 

2 MR . DAVIDSON : From my perspective , I 

3 would like to have it reflected that we may want to 

4 include in our enforcement agreements with DoD some 

5 provision addressing — at Pease Air Force Base we 

6 have a provision to the effect — I know there's 

7 interest on Region IX *s part to look at this with 

8 their three party agreements out there. So, 

9 notwithstanding the — I didn't even want to bring up 

10 this arsenal thing. I understand your concerns, but 

11 EPA would support a provision reflecting that we would 

12 want to have the ability to put this — or have people 

13 understand that we may want to put these types of 

14 things in enforcement agreements. 

15 MS. SHIELDS: Well, is there a way to cut 

16 out your addition but work with the DoD singularity 

17 above that that would make people feel easier? 

18 MR. GOODHOPE: We can just say "DoD, EPA 

19 and state environmental agencies must restrict 

20 changes." 

21 MS. SHIELDS; I'm happier with that than 

22 this language that I can't figure out. 



157 


1 MR. GOODHOPE: Then follow-up through the 

2 paragraph. 

3 MS. SHIELDS: What does DoD — 

4 CHAIRMAN BACA: Sam, would you go with 

5 that again? 

6 MR. GOODHOPE: Just say, ”On a critical 

7 related point, the task force concluded that DoD, EPA, 

8 and the state environmental enforcement agencies must 

9 restrict changes from the planned use.” Or we could 

10 sayf "Concluded that DoD and, in appropriate cases, 

11 EPA and state enforcement agencies.” 

12 CHAIRMAN BACA: Counselor? 

13 MS. SHIELDS: The restrictions are going 

14 to be in these — we already agreed to all that 

15 several pages ago, that these restrictions would be 

16 contained in the contracts, in the deeds. 

17 MR. GRAY: The leases. 

18 MS. SHIELDS: You got it. It*s all in 

19 there, 

20 MR. EDWARDS: Of course nobody wants to go 

21 to court, but what if no such agreement is possible 

22 and the deeds and leases cannot be agreed upon? Then 
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1 what will happen? 

2 MS. SHIELDS: They can*t — 

3 MR. EDWARDS: How about something like 

4 saying, ”EPA and the state environmental enforcement 

5 agencies may also, in certain circumstances, have the 

6 authority to.** 

7 MS. SHIELDS: We can*t give them that. We 

8 can*t give them authority. 

9 MR. EDWARDS: It says they may have it 

10 under the law in certain circumstances. 

11 MS. SHIELDS: If they have it, they have 

12 it. We’re not going to create it. 

13 COLONEL HOURCLE: I guess the point I*m 

14 hearing is the state does have that authority, I guess 

15 whether we put it in or not. The state has whatever 

16 authorities it has. 

17 MR. EDWARDS: See, the problem is the 

18 sentence right above that. ’’Rather than absolute 

19 bands on particular land uses, the restrictions or 

20 conditions should allow new uses consistent with 

21 ongoing and future cleanup." Sounds like DoD is 

22 driving the ship. They’re able to say through their 


restrictions what new uses may be allowed consistent 
with ongoing and future cleanup. That's not a correct 
statement of the re^latory procedure. 

MS. SHIELDS: Maybe we can just finesse 

this thing some way. 

MR. EDWARDS: How about taking out the 

last sentence to the paragraph, "and our changes." 

MR. PENDERGRASS: Well, no, I think the 

last sentence to the paragraph is important because 
the point there is that you don't — the point is to 
avoid rigidity in what you're doing. 

MS. SHIELDS: Okay. Idea. In about the 

fourth or fifth sentence, say, "Rather than absolute 
bans on particular land uses, the restrictions or 
conditions should allow new uses consistent with state 
and federal law in ongoing and future cleanup" or 
something. 

MR. PENDERGRASS: That's fine with me. 

CHAIRMAN BACA: Sam? 

MR. GOODHOPE: Why don't hold off until 

after lunch? 


CHAIRMAN BACA: 


I thought we * d have a 
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working lunch, Sam, 

MR. GOODHOPE: Well, that's fine too. 

CHAIRMAN BACA: We need a break. 

MR. DAVIDSON: A closing thought on this 
particular thing, that you would want specific 
restrictions in an order or you'd want the order to 
reflect authority to determine specific restrictions. 

MR. GOODHOPE: Well, what's going to 
happen? If there is a new use, how is DoD going to 
find out about that? I guess I don't understand the 
process here, what's envisioned here. I have no idea 
at all. 

MR. PENDERGRASS: Well, right here we're 
talking about this is used during cleanup. The DoD is 
going to find out about it because they're going to be 
on the site. They're going to see it happen. 

MR. GOODHOPE: But what if it's a long- 
term cleanup? 

MS. SHIELDS: And they've got a 
restriction in the contract that they have signed with 
these people who are using the property in the 
meantime that says, "You can't do X on this property." 
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So, they've got a contractual right. 

MR. GRAY: Ann, I'm not sure that — if 
that's what it means, I'm glad to hear it. But I 
think when they're talking about land use they're 
talking about industrial as opposed to residential 
use. In fact, what I want to get into after lunch is 
I think what needs to be done is put into those leases 
restrictions on the kinds of activities that can take 
place, in addition to the different classifications of 
land use. You have to be very careful about another 
situation where you lease one of these facilities to 
somebody and they decide that the floor needs 
strengthening and they go and break up the concrete 
floors to put new floor in and then you've got another 
release to the environment. 

MR. DAVIDSON: As a matter of fact, we've 

had an instance at one particular base where 
regulatory agencies were not aware of activities 
undertaken by the lessee in an area of concern. 
That's the issue that I think you — one issue that 
you're trying to address here. 

MR. GRAY: We can get that one on the next 
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page. 

CHAIRMAN BACA; I think we all need a 
break. Do you want to have a complete break and go up 
and have lunch or do you want to go up and get lunch 
and come down and continue? 

MS. SHIELDS; Why don’t we do that. 

CHAIRMAN BACA ; Let * s do that . I agree . 
Let’s take about 15 minutes break, go upstairs, get 
lunch and come back. 

MR. GRAY: Bring lunch down here, you 

mean? 

CHAIRMAN BACA; Bring lunch here. 

(Whereupon, at 12;13 p.m., off the record 
until 12;41 p.m. ) 

MR. GOODHOPE; I think a deal ’ s been 
struck. If we can put in — we're willing to drop the 
last sentence if we change the existing last sentence 
slightly to read — this would be the last clause 
after the last comma, "Consistent with state and 
federal laws as well as with ongoing and future 
cleanup. " 

CHAIRMAN BACA; And ongoing and future 


cleanup? 


MR. GOODHOPE: As well as. 

CHAIRMAN BACA: Okay. Any objection to 

that comment? Okay, And we* re dropping your last 
sentence. 

MR. GOODHOPE; Once again we* re 

cooperating. 

CHAIRMAN BACA: You guys are great. 

MR. GOODHOPE: Amen. Thanks. 

CHAIRMAN BACA: Any other concerns? Any 

other comments on page 9? Can we move to page 10? 

Staff has an addition and 1*11 defer to 
the rest of you guys for comments and get back to 
staff. 

Sam? 

MR. GOODHOPE: We have a slight addition 

that probably needs to be changed. I think this 

expands — our additions expands A just a little bit. 
We would be willing to use the **signif icantly 
increased risk'* language rather than risk because 
there *s risk, I was told earlier today, in everything. 
Stipulating to that. We're willing to qualify the 
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risk. 

CHAIRMAN BACA: Any comments? Counselor? 

No? Anyone else? 

COLONEL HOURCLE: Staff wanted to include 

on page 10 the following discussion of the third 
paragraph starting, ”In certain cases, DoD may want to 
issue a license.” I think more particularly with 
regard to Mr. Jones, should be a license or permit. 
I think that would probably be the two other vehicles 
for a limited use of real property rather than lease. 
We wanted to conclude that paragraph by saying, "In 
the cases of leases, license or permits, DoD should 
not provide indemnification from liability for actions 
caused by the lessor, licensee or permittee." It goes 
back to the indemnification issue. We want to make 
sure that subsequent users are accountable for their 
acts with regard to the facility. 

MR. GRAY: You may have a way for 

approaching it, Larry, the way you approached it when 
you were selling the ”G0C0*s.” 

COLONEL HOURCLE: Excuse me, sir, 

MR. GRAY: When you were selling the 
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*'GOCO*s” you had to confront that same issue, I think. 

COLONEL HOURCLE : We may have some 

language already and I*m sure GSA probably is doing — 

MR. JONES: We can provide you with that. 

COLONEL HOURCLE : But that * s the concept . 

Any discussion? 

CHAIRMAN BACA: Does everybody understand 

what he»s proposing? Larry, do you want to read it 
again? 

COLONEL HOURCLE: No. ”In the cases of 

leases, license and permits, DoD should not provide a 
blanket indemnification for actions caused by the 
lessee, licensee or permittee.” 

CHAIRMAN BACA: Any problem with that? 

MS. SHIELDS: Only to the extent that the 

addition of "blanket” makes it sound like you can 
provide some lesser indemnification. I don't think 
you should provide indemnification at all. 

COLONEL HOURCLE: Okay. 

MR. CARR: Is that going to create any 

problem for the interim situation where, for example. 
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you have the situation in Pease where the transfer 
from the United States is to a state agency who 
subsequently is going to be entering into conunercial 
licenses or leases? 

COLONEL HOURCLE: The operative term we 
were working on was actions. So, it is our position 
that the extent to which other actions may cause a 
problem, the United States should not be providing 
indemnification 

MS. SHIELDS: Does the Pease agreement 

have a — 

COLONEL HOURCLE: The actions of the 
United States, it*s my recollection, with regard to 
the indemnification language we have in the *91 
Appropriations Act, which is what made it acceptable 
to the Department. 

MR. GRAY: Just a question, Sam. On this 
••expressly prohibit uses incompatible with the 
condition of the property,** would that mean like if 
you had subsurface contamination there would be a 
prohibition against excavating without permission and 
that would be written into the lease itself? is that 



the understanding? I guess you*d say subject to 
covenants and I'm not sure — would you have covenants 
in a lease as you would in a. deed. Would it be lease 
restrictions? 


MR. 

JONES : 

It would be in the lease too. 

Any authorizing 

document, it would have — 

MR. 

GRAY: 

But that would be like a lease 

restriction. 



MR. 

JONES : 

Sure. 

MR. 

GRAY; 

And violation would then 

subject them to 

termination of the lease? 

MR. 

JONES: 

Termination. They may be 

liable for other 



MR. 

GRAY: 

I think that takes care of my 


concerns. 


CHAIRMAN BACA : Okay . Any other comments 

on page 10? 

MS. SHIELDS: I guess I'd prefer "impede" 

to "interfere with" again like we did the other place. 
It would be more consistent if we changed it to 
" impede . " 

CHAIRMAN BACA: Can we make that a general 
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rule wherever we see "interfere”, substitute "impede”? 

MS. SHIELDS: Well, it may not be in the 

same context. 

CHAIRMAN BACA: Page 11. Sam has no 

comments. Page 12. Page 11. I was only kidding. 

MR. JONES: I have a comment. 

CHAIRMAN BACA: Go ahead. 

MR. JONES: The first paragraph, the top 

of the page, "Such lease may also provide a right of 
first refusal.” Under current policy, right of first 
refusal is not authorized with regard to the 
disposition of real estate because the entire thrust 
of the Federal Property Act contemplates competition. 
So, what we would like to say is that GSA recognize — 
in order to facilitate the disposition of the bases 
consistent with law, GSA will review this policy in 
coordination with the Department of Justice. Our 
policy goes back to the early 1960s, and was 
established in coordination with the Department of 
Justice. GAO was involved and others. We're trying 
to research it right now. 

So, I would — anyplace where you 



mentioned the right of first refusal, I would suggest 
that this be deleted from this report at this time 
with the caveat that it*s under review at GSA. 

CHAIRMAN BACA: Okay. I think we can 

accept that. 

MR. ETHRIDGE: So, what is deleted 

specifically in that sentence? The whole sentence? 

MR. GRAY: Which sentence is this, Earl? 

MR . JONES : The last — I • d 1 ike that 

deleted. 

MR. ETHRIDGE: The last sentence of 

paragraph 1 ? 

MR. JONES: Yes. 

CHAIRMAN BACA: Any other comments on page 

11 ? 

MS. SHIELDS: It*s the carryover 

paragraph, Don. It»s the last sentence of the 

carryover . 

MR. JONES: Also, under the alternative 

purchase option arrangements, that's the second 
paragraph there where, "Options to purchase on 
contaminated property." l think we need that deleted 
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1 too. 

2 MR. GRAY; Just out of curiosity, 

3 footnotes 8 and 9 on page 10, they're citations to the 

4 Base Closure Act? 

5 COLONEL HOURCLE: No. They're citations 

6 with regard to allowing other people to use property 

7 under Title X, lease of excess government property. 

8 MR. JONES; Where is this? 

9 COLONEL HOURCLE; 10 USC 2667(a) and (f) . 

10 MR. GRAY; You can't lease excess 

11 property, can you, Earl? 

12 MR. JONES; Oh, sure you can lease. This 

13 is the problem about leasing from a disposal 

14 perspective versus leasing in the context of cleanup. 

15 Leasing from a disposal perspective is only on an 

16 interim basis until such time as you can move to a 

17 final disposal decision. What you're talking about 

18 here in terms of leasing is leasing to facilitate 

19 cleanup. Okay? But you can, in fact, lease excess 

20 property, but it's for a short period of time, when 

21 it's declared excess. 

22 MR. CARR: Could we ask for a 
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clarification on what is now the first full paragraph. 
You’re there talking about the fact that this property 
may not fall into the excess property definition and 
I guess I understand that to mean that therefore the 
restrictions on the term of the lease would not apply. 
You seem to be saying two different things. You seem 
to be setting out a bunch of restrictions and then 
sort of say, "However, we’re not sure that any of 
these actually apply to what.” Now, are you saying— 
when you say contaminated real property, are you using 
that in the sense that we’re using contaminated real 
property here, that is property subject to 120(h)(3) 
or does it have some other meaning? 

MR. PENDERGRASS: No, the same meaning. 

As we, I think, discussed earlier in the paper, it’s 
the real property that has had the substances stored, 
disposed of or released. 

MR. CARR: Okay. So, in other words, what 

you’re saying is if there’s a statutory prohibition 
against it being deeded, it then does not become 
excess and therefore these restrictions don’t apply? 

MR . PENDERGRASS : Right . 
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1 MR. GRAY: I think it*s saying won't 

2 become excess until it's cleaned up. Is that what 

3 you ' re saying? 

4 MR. JONES: That's drawing the line 

5 mightily close. But basically a decision has been 

6 already made that this property is excess. But what 

7 you're saying, it cannot be disposed of until such 

8 time as it is cleaned up. You're drawing a mighty 

9 thin line in terms of what you mean here. This 

10 property is excess property. In fact, it may be 

11 surplus property, but you cannot proceed to dispose of 

12 it. That's a technicality here. 

13 MR. PENDERGRASS: Okay. I'll defer to 

14 your better experience with those rules. 

15 MR. CARR: I guess I think that reading 

16 this as someone who has no familiarity with that 

17 process, I don't understand why we talk about the 

18 restrictions on the transfer of excess property, which 

19 we do at the bottom of page 10, and then at the top of 

20 page 11 we say, "The property we're planning to lease 

21 isn't excess property." 

22 MR. PENDERGRASS: If that's confusing, I 


maybe suggest deleting the paragraph. 

MR . JONES : I think we ought to delete 

that paragraph because contaminated property can and 
is in many instances excess property. In our 
inventory right now, we have excess contaminated 
property. We just cannot dispose of it and we found 
out it was contaminated after it was reported excess. 
I think that*s a fine line. 

MR. GRAY; And under those circumstances 
you can lease it. 

MR. JONES: I could lease it. 

MR. GRAY: But only short-term. 

MR. JONES: For a short-term. 

CHAIRMAN BACA: Okay. Are we deleting the 

second paragraph on page 11? 

MR. PENDERGRASS: The paragraph that 

begins, *• Contaminated real property does not appear." 


MR. JONES; Yes. 




MR. PENDERGRASS; 

Delete 

that 

paragraph? 

MR. JONES; I 

think 

that 

should be 


deleted. 


CHAIRMAN BACA: Okay. Earl had the floor 
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and has some changes that he wishes to voice. 

MR. JONES: We* re also deleting this right 
of first review. Let's consider the third paragraph, 
last sentence, next to the last sentence, providing 
lessees with options to purchase the property. That 
should be deleted because we're not going to refer to 
options to purchase. Delete that sentence. Okay? 

We have another. Again, under alternative 
purchase options arrangements, the first sentence. 
Again you reference options to purchase. That should 
be deleted. 

CHAIRMAN BACA: That whole sentence, that 
whole first sentence? 

MR. JONES: Yes. "To make the lease more 
attractive, DoD might desire to provide lessees with 
options to purchase." 

CHAIRMAN BACA: I think the whole 
paragraph goes. 

MR. JONES: Then the next one, "DoD also 
might want to consider selling purchase options." i 
think that should be deleted too. 

MR. GRAY: And you couldn't substitute 
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rights of first refusal either. It wouldn*t help. 

MR. JONES: What? 

MR. GRAY: Would it help — you couldn*t 

substitute rights of first refusal either. 

MR. JONES: That would not help. In fact, 

that's prohibitive. 

MS. SHIELDS: So, basically for all of 

that, we're substituting your reviewing this in the 
context of — 

MR. JONES: Yes. 

CHAIRMAN BACA: Well, there being nothing 

left on page 11, can we go to page 12? 

MR. PENDERGRASS: Now, wait a minute. I 

want to clarify exactly what we're doing. We are 
deleting the section titled "Alternative Purchase 
Option Arrangements." 

MR. GRAY; Well, there isn't anything 
left. You could leave the heading, if you'd like. 

MR, PENDERGRASS: Yes, that would be 

really smart. 

COLONEL HOURCLE: The problem, I guess, is 

a perceived inability to do these kinds of things 
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1 under the Federal Property Act, if I understand the 

2 problem with these arrangements. 

3 MR. JONES: Yes, because if you are giving 

4 an option to purchase, again the Property Act 

5 contemplates that everyone has access. You* re making 

6 a commitment to the disposition of the property 

7 without perhaps affording other Federal agencies, 

8 state and local government and others in the private 

9 sector a right to access that property under 

10 competitive arrangements. So, this is the reason why 

11 we have grave concerns. As I said, I feel certain GAO 

12 called us to task about that many years ago and also 

13 the Department of Justice. We just haven *t found the 

14 particular reference yet. It goes back, we know, to 

15 1959, 1962 and *63 time frame in terms of what our 

16 lawyers have been able to find so far. 

17 COLONEL HOURCLE: And this doesn*t cause 

18 concern to the state representatives about the ability 

19 to reuse the property after or attractiveness for 

20 reuse? We definitely found a legal limitation and one 

21 of the things we've been carrying is an idea. The 

22 question is do we want to raise it as, "Here's an idea 
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1 that might be worth pursuing. However, it*s got a 

2 legal limitation it.” 

3 MS. SHIELDS: He said they’re reviewing 

4 it. 

5 COLONEL HOURCLE: Okay. 

6 MR. JONES; GSA, in coordination with 

7 Justice, and others, will be pleased to review this 

8 policy. 

9 MS . SHIELDS : Shall we say , ”The task 

10 force suggests?” Are you doing this now or are you 

11 thinking about doing it? 

12 MR. JONES: No, we’re getting ready to 

13 start doing that. 

14 MR. GRAY; The question is can you do this 

15 within the framework, 

16 MR. JONES; So, it’s not just a matter of 

17 reconsidering the policy as it is trying to find out 

18 whether it is possible to revise policy under existing 

19 law. 

20 COLONEL HOURCLE: So maybe we want to have 

21 a sentence that said, "The task force considered these 

22 various forms of alternative purchase options, 
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1 arrangements — ” 

2 MS. SHIELDS: But made no recommendations 

3 based on — 

4 COLONEL HOURCLE: Based on GSA's concerns 

5 and GSA related these matters are under further study 

6 at this time. 

7 MR. GRAY: You could say GSA could examine 

8 permissibility of such arrangements under existing 

9 law. 

10 MR. JONES: That sounds good. 

11 CHAIRMAN BACA: Okay. Anything else under 

12 11, page 11? Let»s go to page 12. 

13 MS. SHIELDS: The rule against 

14 perpetuities. Are we sure this applies? The only 

15 place I encountered the rule against perpetuity is 

16 with estates — 

17 CHAIRMAN BACA: We'll let our law 

18 professor answer. 

19 MS. SHIELDS: Well, I thought you had to 

20 worry about it in the context of in a will when 

21 somebody tries to tie up property by bequeathing it to 

22 a person who doesn't exist yet and from there into 
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perpetuity. So, what you could end up with is a piece 
of property that cannot be transferred. If somebody 
says in a will, ”I*m giving this to Mary’s child,” and 
never has a child, then it can never be 
transferred. 

CHAIRMAN BACA: How about we just delete 

those two paragraphs? 

MR, PENDERGRASS: It’s the same issue. 

MS. SHIELDS: Yes. That’s what we just 

thought . 

MR. PENDERGRASS: They’re there because it 
was to show that there are problems with something. 
We’ve taken out the substance of the alternatives. 

MR. GRAY: So, everything in that section 

entitled ’’Purchase option, related requirements and 
limitations," would be deleted? 

MS. SHIELDS: Deleted. 

CHAIRMAN BACA: Okay. Let’s go to the 

installment and other executory contracts. Any 
comments? 

MR. JONES: There’s a term in the 

paragraph. 


Installment and other executory 
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1 contracts.” There *s a put option. We didn't know 

2 what you meant by put option. What sentence is that? 

3 It's the 11th sentence in, put option in DoD — maybe 

4 you could clarify that or restate. 

5 MR. PENDERGRASS; Yes. A put option is — 

6 it actually comes out of securities. 

7 MR. GOODHOPE: Inadvertent file merge. 

8 MR. PENDERGRASS: Yes. It doesn't make 

9 sense. 

10 CHAIRMAN BACA: So, are you still 

11 explaining put option? 

12 MR. PENDERGRASS: I'm trying to think of 

13 a good way to do this. I'm not coming up with a good 

14 way to explain this right now. 

15 CHAIRMAN BACA: Do you have a suggestion? 

16 What if we delete the sentence? Doeis that hurt? 

17 COLONEL HOURCLE; You'd probably want to 

18 delete the phrase and rewrite the sentence. The other 

19 things are probably still valid as concerns, the 

20 adverse — 

21 MR. PENDERGRASS: No, because I think it's 

22 — isn't it that the option is — why don't we do 
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without the phrase. 

MR. GOODHOPE: We tested a very weak 

envelope. 

CHAIRMAN BACA: What are we deleting. Jay? 

MR. PENDERGRASS: The phrase, ”the 

potential recharacterization of the arrangement is a 
lease with an option.” 

COLONEL HOURCLE : How about having the 

sentence read, "These concerns of other requirements 
of the FPASA and the regulations thereunder. Examples 
include,” and then pick up potentially adverse tax 
consequences. Does that make sense? 

CHAIRMAN BACA : That * s probably 

acceptable. Any problems with that? Any other 
comments on page 12? Why don*t we move on to 13. 

Staff has a comment, but we* 11 give 
everybody else a chance. Sam? 

MR. GOODHOPE: We have some changes that 

have already been made elsewhere. This is going to be 
more in the nature of a conforming. 

MR. PENDERGRASS: This is the same 

criteria that we discussed for the use during cleanup 
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1 and I think it is appropriate to put it in here with 

2 basically the same language. 

3 MR. DAVIDSON; This is the issue of the 

4 nexus between land use and CERCLA process? Is that 

5 where you're getting at in terms of treating it the 

6 same way? 

7 MR. PENDERGRASS: Yes. The criteria that 

8 you would use for determining when we're going to do 

9 these things . 

10 COLONEL HOURCLE: I think the other 

11 changes here is — didn't we before say it was not 

12 just DoD, it was DoD — 

13 CHAIRMAN BACA: In consultation with EPA, 

14 states and others. 

15 COLONEL HOURCLE; Yes. 

16 CHAIRMAN BACA: All right. We'll put that 

17 in. 

18 COLONEL HOURCLE: That's in there. And 

19 then we have the other criterion half — 

20 CHAIRMAN BACA: I'm almost finished 

21 writing them. 

22 COLONEL HOURCLE: It's page 2 of the — 
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MR, PENDERGRASS: DoD agrees to retain the 

responsibility for the long-term O&M. 

COLONEL HOURCLE: Yes. And then we had 

the indemnification, It*s hot off the page, 

MR. RUNKEL: We can literally type this up 

in a couple minutes and have it in a cleaner version 
or do you want me to read it now? 

CHAIRMAN BACA: Go ahead and read it. 

MR. RUNKEL: On indemnification. I*m 

sorry, we* re going to have to revise this a little bit 
more. This is not ready. We *11 get something for 
you. 

CHAIRMAN BACA: Okay. 

MR, RUNKEL: We *11 have to go back to 

that. I*m sorry. 

CHAIRMAN BACA: We *11 come back. Anything 

more on 13? 

MS. SHIELDS: Yes. We thought this 

paragraph entitled, **Long-term Leases,** was quite 
confusing. It*s probably more so after all of this 
discussion of surplus property. I’m not sure where we 
are. But is that accurate, that a long-term lease is 
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anything longer than five years? 

MR. JONES: In the context of the disposal 
of real estate, we always considered a long-term lease 
to be five years. But in the context again of what 
we're attempting to do here, I think the objective is 
to facilitate cleanup and use is secondary. So, 
consequently, a long-term lease could be much longer 
than five years because invariably you're not going to 
get it done in five years* time. So, I think again we 
need to clarify in this paragraph long-term lease from 
a disposal perspective and a long-term lease in the 
context of decontamination. Or maybe what we can do 
is just delete that sentence. Let's take a look and 
see. We may be able to delete something here. 

MR. PENDERGRASS: That may be the point. 
Here what we're talking 'about — and maybe that's the 
point to make. Under the FPASA and its regulations, 
however, your point that leases for the purpose of 
disposal are considered long-term if they're more than 
five years. However, in the context of facilitating 
cleanup, leases of longer than five years may be 
appropriate. 
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MR. JONES: That*s exactly right. 

MR. GRAY: Because it can’t be sold before 

cleanup anyway. 

MR. JONES; Yes. That’s the statement you 
want to make. 

MS. SHIELDS: So, we’re going to rewrite 

that paragraph? 

MR. JONES: Yes. 

MR. PENDERGRASS: I hope I remember what 

I just said. 

MS. SHIELDS: Take out that language. Jay, 

about ’’equivalent to a sale" because — 

MR. JONES; Yes. We don’t need that. 

MR. PENDERGRASS: Right. Okay. 

CHAIRMAN BACA: Do you want to read it 

back to us? 

MAJOR GENERAL OFFRINGA: While he writes 

it, do we have to recognize leases under 10 USC 2667 
in this paragraph too as a long-term lease as well as 
the Federal Property Act? We’re doing that. 

MR. GRAY: That’s the citation I asked 

about earlier, right? 
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1 CHAIRMAN BACA: The answer is yes. 

2 MS. shields: And the rest of this that 

3 you added repeats what we've said somewhere else, 

4 right? At least it sure looks familiar ; Is that 

5 necessary? 

6 COLONEL HOURCLE: So, it would be under 

7 the FTE, SAA and its regulation and DoD's independent 

8 statutory authority, footnote 10 USC 2667. 

9 MR. DAVIDSON: Can you clarify exactly 

10 what that particular citation reads? I guess what I'm 

11 trying to get to here is a few questions on what 

12 facilitates cleanup and where long-term leases start 

13 looking more like sales and things like that. I'm 

14 just not sure what the rules are. 

15 MAJOR GENERAL OFFRINGA: You have 10 U.S. 

16 Code 2667 as the leasing authority the Department of 

17 Defense has. Now, in terms of when it looks like a 

18 sale under long-term lease authority, I'd have to 

19 defer to the counsel. 

20 Larry, I *m talking about the long-term 

21 lease under 2667. 

2 2 COLONEL HOURCLE : Yes . We j ust have 
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1 authority, pretty discretionary authority when it 

2 accesses , the Department to do it under such 

3 arrangements, if I recall, as the Secretary deems 

4 appropriate. The authority also applies to personal 

5 property too. It*s under a kind of blanket authority. 

6 MR. GRAY: Excess doesn't even come under 

7 the Federal Property Act. 

8 MR. JONES: Again, under normal 

9 circumstances, if property is excess, leasing is a 

10 secondary option. It's only used in the event you are 

11 not in a position to dispose of the property, the 

12 objective is to dispose of it. So, again, what I 

13 think we're saying here, leasing is being done not to 

14 facilitate disposal, but to facilitate cleanup. So, 

15 consequently, the time of the length of the lease may 

16 very well extend beyond what would be normally 

17 recognized in a lease transaction. 

18 MS. SHIELDS: It's also to facilitate 

19 interim use. 

20 CHAIRMAN BACA: That's correct. Okay. 

21 MAJOR GENERAL OFFRINGA: I think Larry had 

22 the right words. I think your concern is what the 
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1 impact of that is down the line. 

2 MR. DAVIDSON: Well, the general line 

3 issue in all this is what is the greatest incentive 

4 for an expeditious cleanup. One could argue that 

5 long-term leasing is not supportive of expeditious 

6 cleanup. It kind of puts you in this never-never land 

7 of interim periods. But yet I think we all recognize 

8 that leasing is a very viable necessary option under 

9 specific circumstances. I*m just kind of wrestling 

10 with that as it relates to — 

11 MR. JONES: I think a lease with regard to 

12 cleanup activities should be very, very specific and 

13 have built-in time frames that contemplates when 

14 something starts and when something ends and when you 

15 will be in a position to take final disposal action. 

16 But I don't think it would be nearly as loose as what 

17 you're saying that it would, in fact, enable the delay 

18 of cleanup rather than facilitate getting the cleanup 

19 accomplished. I don't think that would be the case at 

20 all. 

21 MS. SHIELDS; What is the point of this? 

22 I think we need to go back to the drawing boards on 
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1 this particular section. I*m not sure what we* re 

2 trying to do here and whether we haven’t already done 

3 it someplace else. 

4 MR, RUNKEL: It*s not stated that clearly, 

5 MS, SHIELDS; It * s very unclear ly written. 

6 I really am not at all sure what — 

7 MR, RUNKEL: No, no, no. I mean it*s not 

8 stated clearly anywhere else. It*s not all in one 

9 place. 

10 MR. PENDERGRASS: What we discussed this 

11 morning was the leases or use during the cleanup when 

12 you — maybe just on the surface cleanup, soil 

13 cleanup. 

14 MS. SHIELDS; I think what we*ve started 

15 to do here is erode our statement on the next page, 

16 which we agreed to this morning that we think in most 

17 instances we could sell it before 30 years of pump and 

18 treat is over. So, is page 13 to say in the few 

19 instances when we think final sale has to await the 

20 end of pumping and treating? Is that what we* re 

21 talking about here? 

22 MR. PENDERGRASS: What we * re talking about 
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1 here, that there were different options of what to do 

2 when you*ve gotten to that stage, and one of them was 

3 lease and one of them was transfer and we weren*t 

4 clear how far you could go with transfer. I think 

5 today, this morning, the task force got further in 

6 clarifying how far you would go with the transfer than 

7 we were at the end of the last meeting. But the 

8 leasing is one option and yes, it would be for a 

9 situation where you couldn't transfer or you decided 

10 that it wasn't desireable. 

11 MS. SHIELDS: So maybe this part should go 

12 after page 14? Would that make more sense? 

13 MR. PENDERGRASS: It might. I think the 

14 reason it was here is simply that it was a less final 

15 — I don't think it matters. 

16 MR. DAVIDSON: It is a little confusing 

17 because I think that we have addressed some of these 

18 points already. When you kind of walk page by page, 

19 you sometimes lose sight of the whole deal here and 

20 that's what I'm kind of wrestling with. This section 

21 right before this section is use during cleanup. This 

22 section is use after interim cleanup. I'm not sure 



191 


1 there's a real distinction because — 

2 MR. GRAY; Yes, I don't think you can have 

3 use during cleanup unless you've already done an 

4 interim cleanup and make it safe for people to be — 

5 MR. DAVIDSON: All right. If you're using 

6 it during cleanup, I don't quite understand the 

7 statement in terms of these two sections together. 

8 Maybe one section already address — 

9 MS. SHIELDS; Maybe we could just say, 

10 "Use during cleanup or after interim cleanup," and 

11 condense the whole thing. 

12 MR. GRAY: I guess my feeling is you had 

13 to have an interim cleanup. 

14 MS. SHIELDS; Well, depending on what's 

15 there and what you're doing. I don't know that we 

16 can — 

17 MR. GRAY; Well, I guess the point is — 

18 MS. SHIELDS: As long as your criteria, 

19 which are the same criteria for during cleanup or 

20 after interim cleanup, if you met those criteria, that 

21 you're not significantly increasing anybody's risks or 

22 interfering with cleanup, etc. 
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1 MR. GRAY: Here's an example of what we're 

2 talking about. You're foreseeing some places that 

3 could be leased without any cleanup at all. And there 

4 are other places that could be leased after some 

5 interim cleanup? Is that what we're saying? 

6 MR. PENDERGRASS: No. I think — well, 

7 maybe if the only contamination — if contamination 

8 did not involve any surface and solely was subsurface, 

9 then — 

10 MR. GRAY: Pretty unlikely. 

11 MR. PENDERGRASS: To the extent that 

12 you've got something that's a migrating plume, sure, 

13 the surface above the contamination — 

14 MR. GRAY: But it had to be the source of 

15 the plume? 

16 MR. PENDERGRASS: Right, the source — MR. 

17 GRAY: It's not an immaculate conception, I assume? 

18 MR. PENDERGRASS: No, but, I don't know, 

19 I'm thinking of — there are a number where the plumes 

20 are in sandy soils or something, they've moved pretty 

21 fast. The source may have been ancient or removed a 

22 long time ago, you're still dealing with the 
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subsurface problem. There is nothing else to do on 
the surface, so you* re talking about — conceptually, 
you probably can merge those. 

I think it was — i think we have them 
split up because at the last meeting the discussion 
was in terms of you can do certain things during 
cleanup, certain things after you*ve gotten to a 
certain level and then — 

MR. GRAY: I think you’ve got to split it 
up because you’re doing a long-term lease in one case 
and you’re talking about short-term leases in another 
case. Was that the reason? 

MR. PENDERGRASS: No. 

MR. DAVIDSON: I would suggest that it’s 
going to be tough to walk through all this thing today 
and feel confident that we have a complete package. 
Let's step back for a second, at least with respect 
to these two sections, and see if there’s any 
redundancy between them. I think that we’ll find that 
there is. 

Conceptually to use during cleanup would 
include use after interim cleanup. I mean, I say "use 



194 


1 during cleanup,” cleanup in that context meaning full 

2 cleanup. 

3 MR. GRAY: There obviously is redundancy 

4 here. 

5 MR. DAVIDSON: Certainly, I would address 

6 leasing in a little kind of a slant. 

7 MR. GRAY: I think what’s involved here, 

8 what Sam was trying to get at here in the rationale, 

9 was start and stop cleanups. What seems to be lurking 

10 beneath the surface of these two things is that in one 

11 case you've got a situation where you can allow 

12 certain use to take place before interim cleanup and 

13 then after interim cleanup you can then change the 

14 land use to something different. Was that the 

15 rationale? 

16 MR. GOODHOPE: I wouldn't use the word 

17 "lurking.” 

18 MR. DAVIDSON; But also my concern about 

19 the — what's a long-term lease and whether or not a 

2 0 long-term -- I mean, a real long-term lease 

21 facilitates full cleanup or whether it kind of gives 

22 you this interim period of not going towards full 
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Cleanup, establishing institutional controls and just 
let it be. These are kind of the underlying themes 
here. Just walking through this page by page, it*s 
hard to kind of take that look and see where it comes 
out . I * m not sure what to suggest . 

MR, PENDERGRASS: I guess we need to have 
suggestion of do we want to consolidate the discussion 
of uses during and after interim cleanup. It was set 
up this way because that*s the way that the tests were 
assessed at the last meeting, that there was a 
distinction between the two and that only leases and 
things short of transfer by deed were allowed during 
the cleanup phase and that*s what is discussed in the 
section »'Use During Cleanup,” that use after cleanup 
was to discuss other kinds of transfers, including 
transfer by deed in some situations. 

MR. GRAY: Well, maybe you need to take 
out the word ” interim,” then. 

MR . PENDERGRASS : Maybe that • s — 
although, there is some discussion — I mean, the 
interim is discussed at least in the first paragraph. 

MR. DAVIDSON: Well, you wouldn’t need to 
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1 discuss leases at the post-cleanup, necessarily. 

2 MR. GRAY: Well, it would depend on 

3 whether or not we get back to all the groundwater 

4 remediation and — 

5 MR. PENDERGRASS: We are going to — we 

'6 have to face the situation that a lot of these will be 

7 long-term ongoing things and I guess we’ve come to the 

8 point that some of them may be appropriate for 

9 transfer by deed, but there are probably others that 

10 no one 'would ever want to agree that it’s not 

11 appropriate to transfer them by deed, and so something 

12 else will have to be in place. 

13 MR. DAVIDSON: Well, how about this for a 

14 process suggestion on how to address this, anyway? I 

15 meant to bring this up earlier, Mr. Chairman, but one 

16 is we're probably going to have a fairly long 

17 afternoon here. This is worse than negotiating 

18 compliance agreements. You mentioned earlier about 

19 basically wanting to close out the process this 

20 evening or this afternoon. It might be, because of 

21 these types of questions here — I would like to 

22 suggest that we consider — what I would like to do 
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for EPA is to get everything wrapped up here and 
hopefully we *11 have a consensus or at least we *11 
have understanding of where there are some differences 
which would be clarified in the report and having the 
s^bility to then read the report after everything *s 
been incorporated for one final time, hopefully 
leaving with an agreement in principle that no legal 
quarreling over little words and that kind of stuff 
and just a final QA Monday or whatever so we have time 
to really think through this stuff, and at that point 
any — 

MS. SHIELDS: They* re not going to have it 
written by Monday. 

MR. DAVIDSON: Well, no. 

MR. RUNKEL: All I can say is that we 
would agree, and I*m sure the NAG folks would too, we 
have to at least get our NGA national office to look 
at this one last time. Again, we can guarantee that 
in a day or two. It*s not like we need another week 
or two weeks, but I can*t — you know, I can*t — I 
have their approval to agree in principled, but we 
need to get them to look at it one last time. 
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1 CHAIRMAN BACA; But you are their 

2 representative. 

3 MR. RUNKEL: I understand, but I*m just 

4 saying that we need to make sure that they feel 

5 comfortable on some things that did not come up before 

6 the meeting today. Most of this was discussed with 

7 them, but I think if we* re given like one more day — we 

8 understand your need to get it out by the 5th, but we 

9 can work around that, no problem. 

10 CHAIRMAN BACA: We discussed this issue 

11 either last time or several meetings before and we 

12 agreed, no, that telephone coordination and going back 

13 and forth is too difficult. That*s why we're having 

14 the final meeting is so that we get everybody here 

15 resolving issues. 

16 MR. GRAY: Mr. Chairman, as I recall, you 

17 indicated that you would allow a certain number of 

18 days so that people could file additional comments. I 

19 assume we'd have to get the final report so we could 

20 see it before we knew whether we wanted to have 

21 additional comments, and if there was something in 

22 there that somebody's disagreed with they could then 



199 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


prepare additional comments. 

CHAIRMAN BACA: Well, I'm hoping that when 
we walk out of here today that we have seen the final 
report . 

MR. GRAY: Well, I understand, but if 
there are things like this that are left sort of 
fuzzy — 

MS. SHIELDS: If you have to rewrite — I 
mean, if what we need to do is combine these two 
sections, which seems to be what we need to do, they 
can't do that as we sit here. They're going to have 
to send that around or something. 

MR. PENDERGRASS: I guess I want to 
propose that we not rewrite them for the reason that 
there are two different things going, the use during 
clean up — and maybe the thing to do is eliminate the 
references to interim cleanups — but, use during 
cleanup we agree cannot do a transfer of the fee and 
we're talking basically about leases. All the 
discussion of the other things is basically gone. 
There are some limitations and restrictions. We've 
got some criteria for that, but use after you've put 



the cleanup in place does get to a different — gets 
you to a different place where you may be able to 
transfer it by deed. I guess that is the way it was 
discussed at the last meeting. Leases may be needed 
in some of those situations because the criteria that 
were agree on of when you could transfer it by deed 
won’t be met all the time. 

CHAIRMAN BACA: Well you really are, 
except for that first paragraph, talking about after 
cleanup. 

MR. GRAY: Well, aren’t you talking about 
after surface cleanup? 

COLONEL HOURCLE; I think we’ve agreed 
that if what we’re talking about is the pump and treat 
part of clean up of groundwater contamination and the 
plant’s built and you've started pumping and treating, 
you can transfer by deed. I think we got that far 
this morning. So if that’s where we are and that sort 
of post-*0&M pump and treat period is all this section 
is addressing, maybe we don’t need it. Maybe we’ve 
covered it. 


MS. SHIELDS: I don’t think it adds. 
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1 COLONEL HOURCLE : Maybe we * ve covered it 

2 in the concept of, well, how do you use the land 

3 before you get to that point. And after you get to 

4 cleanup — 

5 MS. SHIELDS: Or you get to the point 

6 where you can transfer. 

7 COLONEL HOURCLE : — you can do a deed 

8 transfer and — 

9 MS. SHIELDS: You can sell it. 

10 COLONEL HOURCLE: Everything else seems 

11 sort of unnecessary. 

12 MR. GRAY: It seems that when we added all 

13 the extra safeguards that we did when we were talking 

14 about use during cleanup, and certain safeguards to 

15 move from one use to another use short of an actual 

16 transfer of the property, may have made this 

17 redundant. 

18 MS. SHIELDS: I think — I mean, all we* re 

19 talking about omitting is these one, two, three, four, 

20 five paragraphs that are contained in full on page 13, 

21 right? 
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MR. GRAY: I think that would also cause 
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1 some additional problems for Earl, because you know 

2 his point is they don*t normally go for long term 

3 leases, but he could go for a longer-term lease if it 

4 was for purposes of cleanup. But you're talking about 

5 after cleanup, which then takes away the rationale for 

6 a long-term lease. 

7 Do you think that's a problem, Earl? 

8 MS. SHIELDS: I don't think there's 

9 anything in there. 

10 MR. DAVIDSON: Do we dare delete and read 

11 it later to see what happens? 

12 MS. SHIELDS: And see if there's anything 

13 on that page that we somehow still need? 

14 MR. GRAY: It there anything that the 

15 staff is trying to accomplish that will not be 

16 accomplished if we take this page out — MR. GOODHOPE: 

17 This is the way we talked about it. What I was going 

18 to ask was we talked about it because it was presented 

19 to us a certain way. I was going to ask, well, why 

20 was it presented to us for the first meeting in a 

21 certain way. 
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COLONEL HOURCLE: Pay attention to the 
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1 time, because you* re looking at what to do with a 20 

2 year pump and treat. And if we decided that you could 

3 sell it, maybe we don’t need to talk about this at 

4 all, I guess is where I — 

5 MR. GRAY: Well, we couldn't make that 

6 decision. 

7 COLONEL HOURCLE: We couldn't make that 

8 decision until we just made the decision we made this 

9 morning that in fact once you start the 20 year pump 

10 and treat you can sell it. 

11 MR. GRAY: Well, I don't know that we have 

12 agreement across the board on that. 

13 MS. SHIELDS: In most instances. I can 

14 read you the language we talked about to put in a 

15 footnote, but we've got all that, then, when you get 

16 on to page 14 and I just don't see anything on 13 that 

17 isn't redundant until you get down to transfer. 

18 CHAIRMAN BACA: I propose that we delete 

19 everything down to transfer. 

20 MR. PENDERGRASS: I have a question. 

21 Earl, do we need to have any of the 

22 discussion about your caveats about length of leases 
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1 in the earlier discussion of leases? Does any of 

2 that— 

3 MR. JONES: If you delete everything here, 

4 if you delete everything down to transfer, I don't 

5 think we need any of that incorporated. 

6 MR. PENDERGRASS: Okay. 

7 MR. JONES: If you delete everything down 

8 to transfer. 

9 CHAIRMAN BACA: Okay. No objection? 

10 COLONEL HOURCLE: So is there a section 

11 now used after cleanup? Is that what our section is? 

12 MR. GRAY: Well, I think your new heading 

13 will become transfer, won't it? 

14 MS. SHIELDS: It may be just, then, 

15 transfer. You make "transfer" a bold heading. 

16 CHAIRMAN BACA: That's a dangerous thing 

17 to do, isn't it? 

18 MS. SHIELDS: We're being bold here. 

19 CHAIRMAN BACA: Okay, let's go to page 14. 

20 MR. RUNKEL: Mr. Chairman, I hate to back 

21 up, but we do have a language now — 
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MR. JONES: Okay. 



MR. RUNKEL: 


that: has two additional 


criteria. Might as well look at that. 

MR. JONES: Okay. That goes back to the 

criteria. 

MR. RUNKEL: Yes. 

MS. SHIELDS: Where does this -- 

MR. RUNKEL: It would go after the 

criteria proposed by NAG that*s been accepted. The 
first paragraph would be an actual — 

MS. SHIELDS: But what page are we talking 

about? 


CHAIRMAN BACA: It would be on page 8 of 
Texas* proposal, wouldn't it, the modified version of 
that? Is that what we're talking about? 

MR. GOODHOPE: Let the record reflect it 
was Thomas Edward's. 

CHAIRMAN BACA : Okay . We * re on the 
amendments, additional amendments proposed. Any 
discussion? 

COLONEL HOURCLE: On the indemnification, 
I'd just like to tighten it up a little bit, "task 
force may be agreed that it may be necessary and 
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appropriate for DoD to indemnify.” don’t think 

we're really just talking about the state's. I hate to 
extend indemnification. Subsequent users? "For any 
cause of action arising out of DoD’s use of the 
property,” and I think that gets you down to the ”if 
necessary” provision. 

MR. DAVIDSON: Did the Pease Amendment 

include lenders? 

COLONEL HOURCLE; That's true; yes. The 
lenders — we could say "indemnify.” We; could say 
"appropriate parties.” There's going to have to be a 
lot of work on this one to figure out how you really 
do it. "It may be necessary and appropriate for DoD 

I 

to indemnify appropriate parties for any j causative 

I 

action arising out of DoD's use of the property. If 
necessary, Congress should consider amending federal 
law to authorize such indemnification." 1 

MR. GOODHOPE: I think your concept of 

appropriate parties is going to vary very differently 
from 0MB *s or DOJ's, who's entitled to 
indemnification. 

MR. DAVIDSON: It would be [parties 
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including states. 

MR. GOODHOPE: You*ve got the states, the 

cities and the communities, people who use — 

MS. SHIELDS: I thought we were using 

"subsequent users." 

MR. GOODHOPE: Subsequent users would be 

fine. 


COLONEL HOURCLE: Subsequent users. How 
about "other appropriate parties"? I»ve been through 
the mill on — 

MR. DAVIDSON: Just put a marker in here 
so that we want to lay out the boundaries and then let 
people figure out exactly who these parties are. Does 
that get to the lenders, though? 

MR. GOODHOPE: What about owners and 

operators? 

MR. DAVIDSON: That's what came down to 
play at Pease. 

COLONEL HOURCLE: In trying to get through 
it in a timely fashion, I think. A, we realize that 
there is some need probably to do something with 
regard to indemnification. I*m not really too sure 
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and I don’t think we’re all smart enough to figure 
out — well, I know I’m not, you probably are — ail| 
the parties that are involved. So I*d say certainly, 
subsequent users are involved and then there may be [ 
other appropriate parties. You could put in ”e.g,,j 
local governments, states, lenders.” 

MR. GOODHOPE: What about PRPs? 

COLONEL HOURCLE: PRPs, no. 

MR. DAVIDSON: I think "subsequent users.” 

MS. SHIELDS: We haven’t forgotten the 

provision in (h) (3) that specifically says none of 
these safeguards are to apply to other PRPs? 

COLONEL HOURCLE: That’s correct. 

MS. SHIELDS: The law says that!. 

COLONEL HOURCLE: Yes, PRPs are in a 

different category. 

MR. GRAY: What’s wrong with just talking 

about the owners. They have recourse against other 
parties. 

MR. DAVIDSON: What did the Pease group 

cover. I mean, there was a lot of debate oh this. 
Maybe that’s an area that we could — may I ask to 
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1 have my — 

2 CHAIRMAN BACA; Go ahead. 

3 MR. CARR: I don*t have the language in 

4 front of me, but my recollection is that the state 

5 gives lenders and the officers and directors — 

6 COLONEL HOURCLE: Development authority or 

7 something like that? 

8 MR. DAVIDSON: I think we*d have concern 

9 about moving over into some areas of exclusion to 

10 cover PRPs. 

11 MS. SHIELDS; Why is this necessary in 

12 light of the provision that*s in (h) (3) that says 

13 you*ve got to pay? 

14 COLONEL HOURCLE: I read (h)(3) as saying 

15 we*ve got to clean up more. 

16 MS. SHIELDS: It says "a covenant 

17 warranting that all remedial action necessary to 

18 protect human health and the environment has been 

19 taken and any additional remedial action shall be 

20 conducted by the United States,” so 

21 MR. GRAY; But I think there is concern 

22 about third party liability. I mean, if they lease 
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1 the property to someone else, some third party in the 

2 area can file suit against them saying ”I was injured 

3 in my person or property — 

4 COLONEL HOURCLE : I * ve been working with 

5 sureties about bonds for hazardous waste sites 

6 recently and they are out there with strange concerns 

7 about tangential liability and I think I sense that 

8 Pease was — that was chilling the lenders from 

9 wanting to come in and invest in an NPL site. 

10 MR. PENDERGRASS; I think one of the— 

11 maybe the reason why there *s a problem created is 

12 120(a), the last sentence of which says "Nothing in 

13 this section shall be construed to affect the 

14 liability of any person or entity under 106 and 107,” 

15 and as soon as somebody else comes in and becomes an 

16 owner, then they're liable and indemnification would — 

17 MR. GRAY; Owner or operator. 

18 MR. PENDERGRASS; Right — indemnifies 

19 them if they become liable solely because they've 

20 become an owner. They want to be indemnified by the 

21 government. 


22 


COLONEL HOURCLE; I guess of concern is 
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1 this was going to become a criteria for use of land. 

2 MR. RUNKEL: Well, no. The first 

3 paragraph is really meant as additional criteria. 

4 This one would be more of a finding. I don’t think it 

5 has to be a criteria. We can live without it being a 

6 criterion. 

7 MR. GRAY: Well, they’ll probably need to 

8 be split and the second one probably will need to go 

9 in the recommendation section, then. 

10 MR. RUNKEL: Or just split out as a 

11 continuation of the paragraph without an indentation 

12 or something. I don’t know. There are ways to do it 

13 when you’re drafting. 

14 COLONEL HOURCLE: So I propose I think we 

15 move this into a recommendation that the task force 

16 found a need to address — that the task force needs 

17 to get DoD to examine the indemnification, similar 

18 arrangements it can offer subsequent purchasers and 

19 others who may bear liability. 

20 MR. GRAY: I think ’’users” instead of 

2 1 purchasers , 

22 COLONEL HOURCLE: Subsequent users. 
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1 MR. GRAY: Such as should only take place 

2 under one scenario, then, for cleanup. 

3 COLONEL HOURCLE: Yes. Other subsequent 

4 users as a result of DoD's past activities on the 

5 site. 

6 MR. GRAY: Because I think the people who 

7 have the most concern are the people that lease one of 

8 these properties early in the game where you have 

9 significant amounts of contamination. 

10 COLONEL HOURCLE: Yes. I think they'd be 

11 the most concerned I think to the extent you've got 

12 parceling going on, a piece of a site that's an NPL, 

13 We're determining it's clean, it's available. The 

14 question is going to be what the reaction of lending 

15 institutions is going to be. 

16 MR. RUNKEL: It's really going to be 

17 critical if we're talking about early interim use, 

18 it's really going to happen on every base that's 

19 closed in the next five years. 

20 COLONEL HOURCLE: My sense is, and I think 

21 the task force is in agreement, that there deserves to 

22 be a recommendation about this indemnification risk- 
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carrying issue in there. And the question is going to 
be to what — my sense is we can*t address it right 
now with too much specificity, because one of those 
areas where we need to say go out and work it and you 
may have to asterisk that some kind of legislative 
relief a la Pease is going to be necessary to really 
put in place what*s required. 

MR. RUNKEL: I think that*s what this 
does. It doesn't say that indemnification is required 
in every case. It doesn't define. I mean, it doesn't 
get into all that. It just lays it out. I think it's 
adequate for what we're doing, just raising the issue 
for further examination. 

COLONEL HOURCLE: I would propose we 
modify that the task force — as a recommendation the 
task force agreed that it may be necessary and 
appropriate for DoD to indemnify subsequent purchasers 
and other appropriate parties for any cause of action 
arising out of DoD's use of a property. ‘'Appropriate 
parties," we could put in an open paren, (e.g., 
states, lenders) . 


22 


MR. GRAY: 


But you used the phrase 
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1 ”purchaser" again. 

2 COLONEL HOURCLE; Okay, excuse me. 

3 MR. DAVIDSON: And other appropriate 

4 parties, (e.g., states, lenders). 

5 COLONEL HOURCLE: States, lending 

6 institutions. 

7 MR. DAVIDSON: Just list some. 

8 COLONEL HOURCLE: Closed paren, "for any 

9 causative action arising out of DoD's use of the 

10 property.” And then pick it up, "If necessary, 

11 Congress should consider — Congress may wish to 

12 consider amending federal laws to authorize — 

13 MR. GRAY: Could we just say "may 

14 require”? 

15 COLONEL HOURCLE: More words, Don. Help 

16 me. 

17 MR. GRAY: "May require a change in 

18 federal laws . ” 

19 COLONEL HOURCLE: "This may require a 

20 change in federal law." 

21 MR. GRAY: I*m not telling you, though. 
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MR. RUNKEL: What are you proposing? 

MR. GRAY: This may require changes in 

federal law or existing law. 

MR. RUNKEL: We *11 we'd like to recommend 

that Congress consider it. That's a little strong. 

MR. GRAY: Well, but then we're getting 

back to that area where we were supposed to make our 
recommendations within the existing laws. 

MR. RUNKEL: I don't think "consider" is 

telling them they have to. Congress may wish to 
consider. 

COLONEL HOURCLE: Don, that sounds to be 

meeting you more than halfway there. 

MR. RUNKEL: How's that, "may wish to 

consider"? Is that deferential enough? 

MR. GOODHOPE: I would support you on 

that, Brian. 

MR. RUNKEL: "May wish to consider." It 

doesn't say "shall" or "should." It says "may wish." 
It's still leaving it — 

MR. GRAY: I don't have any problem with 

that. 
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1 CHAIRMAN BACA: Okay. Where are we? 

2 Larry, do you want to recap, or Jay, where 

3 we are? 

4 COLONEL HOtJRCLE: I wish I could. I think 

5 we* re on transfers. Oh, on the two amendments? One 

6 goes in as — the first paragraph goes in as an 

7 additional — 

8 CHAIRMAN BACA: Why don’t we modify the 

9 first paragraph just a little bit? Instead of **DoD 

10 agrees,” ”DoD should,” since this is the 

11 recommendation of this committee, “retain the 

12 responsibility.” 

13 MR. GRAY: I think it*s “must.” 

14 CHAIRMAN BACA: Well, I know, but — 

15 MR. GRAY: I mean, under the law. 

16 MR. PENDERGRASS: Okay. Go back to where 

17 this proposal is that this be added as the number 5 in 

18 what*s on page 8, the criteria that are on page 8 of 

19 Sam*s comments. So, it starts off with “The task 

20 force recommends that tracts classified as areas of 

21 concern not be transferred unless all of the following 

22 conditions are met," one, two, three, four, five. 
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1 COLONEL HOURCLE: With *'Dod retained.” 

2 MR. PENDERGRASS; Retained, 

3 MR. GRAY: On the part that's going into 

4 the recommendation — 

5 MR. PENDERGRASS: And then there's the 

6 separate paragraph . 

7 MR. GRAY; Can we hear how that reads now? 

8 CHAIRMAN BACA: Larry, can you read it 

9 roughly? 


10 

COLONEL HOURCLE; 

Which one? 


11 

CHAIRMAN BACA: The second paragraph. 

12 

MR. GRAY: The second paragraph. 


13 

COLONEL HOURCLE : 

: It would 

be a 

14 

recommendation, "task force 

agreed that it 

may be 

15 

necessary and appropriate 

for DoD to indemnify 

16 

subsequent users and other appropriate parties 

, (e.g., 

17 

lending institutions, states) , 

for any cause of action 

18 

arising out of DoD's use of the property." 


19 

Delete down to the 

end, "Congress'* 

— what 

20 

were your words, Don? 



21 

MR. RUNKEL: May 

wish to amend 

federal 

22 

law. 
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1 MR. GRAY: «May wish to." 

2 COLONEL HOURCLE: — "may wish to amend 

3 federal law." 

4 MR. GRAY: Well, I think we said "may wish 

5 to consider amending." 

6 MR. RUNKEL: Amending federal law. 

7 COLONEL HOURCLE: Amending federal law. 

8 MR. DAVIDSON: May I ask a question? 

9 CHAIRMAN BACA: Sure you may. 

10 MR. DAVIDSON: Going all the way back to 

11 the top of this criteria thing, someone define for me 

12 what "areas of concern" are? It*s a term of art. I 

13 just want to see if we all have some agreement of it, 

14 It*s something we've used in an lAG before, but it's 

15 not something that's in the common vocabulary. I 

16 think everybody thinks — 

17 MR. DAVIDSON: That's NAG's term, isn't 

18 it? 

19 MR. PENDERGRASS: Well, it's been a term - 

20 - I mean, it's a term used in DoD's — 

21 

22 glossary? 


MS. SHIELDS: Shall we include it in the 


MR. PENDERGRASS; — program and it*s a 
broad term relating to anything that — 

CHAIRMAN BACA: Anne suggested it go in 

the glossary. Any problem with that? 

MR. DAVIDSON; So something that is 
contaminated or thought to be contaminated or could be 
contaminated? 

MR. PENDERGRASS: Right. It*s the 

broadest — 

MR. DAVIDSON: If we put it in the 

glossary, I think that would be okay. 

MR . GRAY : What * s the term? 

MR. PENDERGRASS: Areas of concern. 

MS. SHIELDS: Area of concern. I would 

hope that would be the way it was defined, that it 
isn't defined as anything that ever has any 
possibility of being contaminated in the history of 
the world. It's not that broad, is it? 

MR. GRAY: For this purpose, it would seem 

like it would be those things specified in Section 

120 . 


CHAIRMAN BACA: Okay. The Recorder has a 



1 




question. Let's make sure he's clear. 

THE COURT REPORTER: I'm just having 

'■ i 

this is going to be a terrible tr,anscript with 

1 i 

everybody talking all at once. That's all I wanted rtp 
point out. I'm having a very hard time following 


who's speaking. 


CHAIRMAN BACA: Okay. My fault. 

THE COURT REPORTER: I'm not trying to lay 


CHAIRMAN BACA: I ' 11 accept any . I'll try 


to get Sam to shut-up. 


MR. GOODHOPE: You won't succeed. 


CHAIRMAN BACA: All right. I think we're 

1 

through with the amendments. Let's go to page 14. 

And please raise your hand and let's do it in order. 

I 

Sam? The chair recognizes Sami 
MR. GOODHOPE: Well, I've been thinking 

about "may issue orders according to applica!ble law." 


Is that — 


MS. SHIELDS: What are we trying to do 


MR. GOODHOPE: Well, you know, going to 
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this ”111 order to preserve the ability to comply, DoD 
may need to reserve easements,** and it talks about 
what DoD can do. I just don*t see how that*s going to 
work on down the line or there's a possibility that it 
may not work in certain cases. And in those certain 
cases, I think the states should have the ability, 
which I think they have. We* re not conveying anything 
new to the states. We* re just recognizing that this 
is another way of enforcement, of enforcing orders for 
those cases where DoD may not act. 

CHAIRMAN BACA: I*m not sure what this 
does, though. We can't do anything that goes beyond 
the law. 

MR. GOODHOPE: I don't think it does. 

CHAIRMAN BACA: Why it necessary? 

MR. GOODHOPE: No. I think it describes, 
it leaves out — I look for rationale — it leaves out 
what is a concept or a theme that I thought that we 
had agreed on that states "need to play a meaningful 
role in this cleanup process, a role in the form of 
partner to partner." I think all this does is 
recognize that. 



222 


1 CHAIRMAN BACA : Comments on this 

2 recommendation? 

3 Anne, would you like to react? 

4 MS. SHIELDS: Well, it basically says, 

5 ”Yes, we said to put it in the easements, but we don’t 

6 think that’s worth anything.” I mean, that’s 

7 essentially — I guess my view of it is if there’s 

8 authority under state law for states to take some 

9 post-transfer action, nothing we’ve said here changes 

10 that. All we’ve said is — 

11 MR. GOODHOPE: It’s stating the obvious. 

12 I would just ask the indulgence that we have the 

13 obvious stated in the report. I mean, there are some 

14 other obvious things that we have stated in the 

15 report. 

16 MS. SHIELDS: I mean, we’ve put the task 

17 force's — I don’t have any idea of what sort of order 

18 authority states would have and I’m very reluctant to 

19 have the task force agree to all of these controls out 

20 there that I don’t know anything about. 

21 MR. GOODHOPE: Well, I said, "may issue 

22 orders according to law, in accordance with law." 
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1 MS. SHIELDS: But you*ve just given them 

2 the — 

3 MR. GOODHOPE: No. This task force cannot 

4 do that . 

5 MS, SHIELDS: Why is that — 

6 MR. GOODHOPE: We are simply recognizing 

7 state authority — 

8 MS. SHIELDS: I don't know whether they 

9 have it. You're asking me to agree to something that 

10 I have no idea whether it's true or not. 

11 CHAIRMAN BACA: That's a good point. You 

12 know, we didn't discuss this during our proceedings. 

13 It's not on the record. If you would like to make a 

14 suggestion. 

15 MR. RUNKEL: What about "state 

16 environmental agencies and courts may have the 

17 authority under law to issue orders"? 

18 MR. GRAY: What about just saying "To the 

19 extent that state environmental agencies and courts 

20 are authorized to issue..."? 

21 CHAIRMAN BACA: Counselor, your 

22 suggestions? 
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1 COLONEL HOURCLE: It*s a wonderful Friday. 

2 I think we should leave. 

3 MR. RUNKEL: Again, we would echo NAAG's 

4 concern that — it*s not a concern, just a request 

5 that this be acknowledged as an issue of importance, 

6 great importance to the states and one that we put in 

7 the form of acknowledging that it*s out there without 

8 endorsing it, and there are ways to do that. 

9 CHAIRMAN BACA: One at a time. 

10 Sam, then Anne. 

11 MS. SHIELDS: It seems to me that we’re 

12 right back into Rocky Mountain Arsenal right here. 

13 This is exactly what the state of Colorado tried to do 

14 with the cleanup at Rocky Mountain Arsenal. They 

15 tried to intervene in a partially-remediated situation 

16 with a state order and the judge says, ”I have no 

17 jurisdiction.” I*m not going to agree to anything in 

18 this report — 

19 MR. GOODHOPE; Anne, that was in a CERCLA 

20 situation. 

21 MS. SHIELDS: That’s right, and that’s 

22 what we’re talking about here. 
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1 MR. GOODHOPE: I said “in accordance with 

2 law.” Presumably that decision is the law, so 

3 therefore in accordance with the Rocky Mountain 

4 decision state agencies would not have the ability to 

5 do this. 

6 MS. SHIELDS: So are you talking about, 

7 this applying in the case of a base that*s being 

8 closed that’s a non-NPL site? 

9 MR. GOODHOPE: Whatever the law is right 

10 now. Right now. Rocky Mountain Arsenal is the law, 

11 and that’s all this is saying. 

12 MS. SHIELDS: You’re going to have to 

13 persuade me that it’s necessary to say this and why 

14 it’s necessary to say it. 

15 MR. GOODHOPE: Well, why don’t we — we 

16 can take a vote on it. Let’s just take a vote on it. 

17 It’s getting late. We can just take a vote on it. 

18 CHAIRMAN BACA; All in favor of accepting 

19 this proposed amendment indicate by raising your hand. 

20 in favor. 

21 Sam and Brian raise their hand and Don. 


22 


All those opposed? 
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Okay. Those opposed are the rest and 
you* re overruled. 

MR. GOODHOPE: Democracy is a wonderful 

thing. 


CHAIRMAN BACA; That*s right!. 

MR. GOODHOPE: Now we can go on to the 


next page . 

CHAIRMAN BACA: Any more comments on page 

14? 


Okay, let's go to page 15. I've got a 
bunch of amendments. 

Gordon? 

MR. DAVIDSON; Is there a way in which 
that was going to be developed for 14 that we have not 
seen? 

MS. SHIELDS: They're developing a 
footnote. We agreed to some language that!; would go 
in after courts or Congress resolved the issue that 
says, according to my notes, "However, in most 
instances, the task force believes that having the 
remedial action in place is sufficient to meet the 
standard of protection of human health and the 
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1 environment.” And then there's going to be a footnote 

2 dropped on that about EPA, DoJ, and state agencies or 

3 working on — 

4 MR. PENDERGRASS: And other appropriate 

5 agencies are considering whether this issue can be 

6 resolved short of judicial or congressional action. 

7 MR. DAVIDSON: Okay. Is it possible to 

8 get that typed up this afternoon just so we have some 

9 paper to look at? 

10 CHAIRMAN BACA: Thomas Edwards volunteered 

11 to type something up. 

12 MR. EDWARDS: If, Mr, Chairman, I can pass 

13 this smooth copy of the indemnification language and 

14 see if this is what Mr. Pendergrass has. 

15 CHAIRMAN BACA; Okay. If you hold the 

16 noise down because the recorder is picking it up, if 

17 you'd like to speak, just raise your hand. 

18 Counselor, did you get that clarified? 

19 Okay, Thomas? 

20 COLONEL HOURCLE: Mr. Baca, I'm going to 

21 have to depart. Ms. McCrillis and Mr. Kushner will 

22 replace me. 
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1 CHAIRMAN BACA: Okay. 

2 MR. PENDERGRASS; Could I try stating 

3 Anne*s addition to the paragraph? 

4 "However, the task force concluded that in 

5 most instances having the remedial action in place 

6 will satisfy the requirements of protecting human 

7 health and the environment." 

8 Is there something after that that I*ve 

9 missed? 

10 MS. SHIELDS: We were going to put a 

11 footnote 

12 MR, PENDERGRASS: Right, and the footnote 

13 we're also typing. The footnote is basically that the 

14 parties are considering whether it can be resolved 

15 short of congressional or judicial action. 

16 CHAIRMAN BACA; Is that correct? Agree? 

17 MR. GRAY: Does that mean you don't just 

18 have the remedy in place, but that you also have taken 

19 steps to make sure there's no exposure of people like 

20 through other drinking water wells in the area where 

21 you've got plume contamination that's moving and that 


22 


sort of thing? 



229 


1 MR. DAVIDSON: What I would propose on 

2 this — 

3 MS. SHIELDS: It*s all part of the remedy, 

4 isn't it? 

5 MR. DAVIDSON; Yes. — is to look at the 

6 language in the context of the whole thing, because 

7 this is such a critical point. It's the basis of this 

8 report and I want to make sure that we can achieve a 

9 consensus that really is a consensus. Because, for 

10 example, if you walk into the remedial action phase, 

11 what started our debate some time ago was the word 

12 "taken” means commenced. On the other end of that is 

13 the word "taken” means completely finished. The first 

14 part is not a plain reading of the law. The second 

15 part does not acknowledge a reasonable approach, so 

16 we're down there somewhere in the middle and EPA has 

17 definitions of construction completion, for example, 

18 and operations of maintenance, so I think we're down 

19 in that area. 

20 I would like to see something in there 

21 that would reflect how you'd care to get at the 

22 remedies. Are they well underway or are they 
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1 implemented with the feeling that things are well in 

2 hand and under control, not just started? 

3 MR. GRAY: In place. 

4 MS. SHIELDS: ”In place” were the words we 

5 used, which — 

6 MR. DAVIDSON: Okay. 

7 MR. GRAY: Thought we said "taken," "in 

8 place." 

9 MR. DAVIDSON: Okay. Let’s see if we can 

10 come up with even some quasi little example which — 

11 I would just like to feel comfortable to see the 

12 written language. 

13 MR. GRAY: Well, the other thing is, does 

14 it also specify that the appropriate covenants will be 

15 included in any deed of transfer? 

16 MR. PENDERGRASS: I think that's a given 

17 under the Statute. 

18 MS. SHIELDS: Yes. 

19 MR. PENDERGRASS: The transfer simply 

20 cannot occur unless you make the covenant — 

21 MS. SHIELDS: That's in the first section, 

22 Don, of the transfer section. That’s how it starts 
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1 out. It starts on page 13 at the bottom of page 13 of 

2 the report. It*s right there. What we're discussing 

3 is after that. 


4 

NR. 

GRAY: No, 

this is "has 

been taken." 

5 

MS. 

SHIELDS: 

I'm talking 

about in the 


6 report — 

7 MR. GRAY: "The government will take any 

8 additional remedial action"? 

9 MS. SHIELDS: Yes. 

10 MR. GRAY: But you see, the implication of 

11 that is that it refers to something that might be 

12 discovered afterwards that you didn't know of at the 

13 time, when you say "any additional remedial action." 

14 It doesn't imply continuation of the remediation 

15 you've put in place. 

16 What happens if five years into this you 

17 don't have the money to continue the pump and treat? 

18 If there's a covenant that the government will 

19 complete what it's started, then you have a better 

20 case for getting the money appropriated and so on. 

21 But the way this section of the statute 

22 reads, I think that an interpretation is that when you 
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1 say ”will take any additional remedial action” it 

2 implies if there's a discovery of additional 

3 contamination, that was not known at the time rather 

4 than a continuation of the remedy that's already in 

5 place. 

6 MR. KUSHNER: Well, does it not also 

7 include the possibility of revising the remedial 

8 action? Because, during your operation and 

9 maintenance period, you have five year surveys and I 

10 would assume that if new technology comes down the 

11 road that there might be a requirement to maybe change 

12 from pump and treat to something else. 

13 MR. GRAY: That's fine. All I'm saying 

14 is, if we're going to go out on a limb and take the 

15 position that we think it ought to be done, I think 

16 that there should be some safeguard to make sure that 

17 the government's going to follow through with its 

18 obligation to complete the remedy. 

19 We keep talking about land use and at some 

20 point transfer of a piece of property and say, well, 

21 we cleaned it up to a point where it's all right for 

22 industrial uses and then there's nothing left but 
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1 groundwater remediation and we*ve got it in place and 

2 in 30 years it will be clean, and so you transfer it 

3 without anything in the deed and then five years later 

4 the money dries up and who finishes the cleanup? I 

5 think you*ve got to have a covenant in the deed 

6 specifying that the government will complete that 

7 cleanup. 

8 CHAIRMAN BACA: That issue is really 

9 addressed in our fourth chapter, I think. 

10 MR. GRAY; Back to my point, though, we 

11 know what’s going to happen beyond five years. 

12 MS. SHIELDS: I don’t think there’s any 

13 desire not to accomplish what you want. We intend to 

14 go on. The question is how we say it. 

15 MR. GRAY: Well, as long as the covenants 

16 go into the transfer of deed to the property, you 

17 could make sure that it’s completed, because -- 

18 MS. SHIELDS: Yes, but I was reading 

19 what’s in the deed, which is ’’any additional remedial 

20 action” as being broad enough to cover that. 

21 MR. GRAY: Well, if you precede that by 

22 saying ’’the remedy is in place,” and then you talk 
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1 about any additional remedial action, it sounds like 

2 something different to me. 

3 MS. SHIELDS: Well, maybe we can somehow 

4 clarify that that is meant to include what's left of 

5 the remedial action. I mean, I don't want to say 

6 something that looks like we're contradicting what the 

7 Statute says . 

8 MR. GRAY: Well, I'm talking about whether 

9 appropriate covenants are incorporated in the deed of 

10 transfer to assure that the cleanup is completed, 

11 because the Statute says "if any additional remedial 

12 action is necessary." I mean, that's covered. I 

13 could argue the statute could be read a different way. 

14 MR. DAVIDSON; I think we're pretty close. 

15 I just wanted to see how it fits in here. 

16 MR. PENDERGRASS: We tried to put it 

17 together. 

18 CHAIRMAN BACA: Let me just pause here for 

19 just a second. I'm going to have to leave and I will 

20 return. I'm sure you'll be here when I get back. I'm 

21 handing the authority over to Anne. 

22 MS. SHIELDS: Tom suggested that we move 
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1 to contracting and go through that, since it would 

2 seem to be a lot less controversial an area. Maybe we 

3 can get through that while he * s gone and then come 

4 back to where we are. 

5 Are there any objections to that? 

6 CHAIRMAN BACA: And also, if you do get 

7 back and proceed, "Findings and Recommendations," that 

8 should be reflective of what*s in the text. I 

9 wouldn't spend a lot of time on that. 

10 Okay. 1*11 be back. 

11 MS. SHIELDS; Perhaps we could try to 

12 finish up on that one point. I think we should finish 

13 that concept. 

14 MR. PENDERGRASS: This is what we think 

15 was agreed in terms of adding the sentence to the 

16 middle of the first full paragraph on page 14 with a 

17 footnote. 

18 MS. SHIELDS; Don, maybe if at the top of 

19 page 14 where it says the government will take any 

20 additional remedial action found to be necessary after 

21 the date of transfer, do you want to propose adding a 

22 few words in there that clarifies that "additional" 
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1 means finishing up? 

2 MR. GRAY; I think that this is a little 

3 bit too broad a statement, that having a remedial 

4 action in place satisfies the requirement of 

5 protection of human health and the environment. It 

6 doesn't do that at all unless it's followed through 

7 and the action is completed. 

8 MR. GOODHOPE: If that would say "after 

9 remedial action — well, let me take it from the 

10 beginning. "The task force concluded that in most 

11 instances having the remedial action in place may 

12 protect human health and the environment." I don't 

13 think we're ready to agree that it satisfies the 

14 requirements set forth by law. I don't think we want 

15 to be on the record as having supported anything like 

16 that. 

17 MR. DAVIDSON: But the point of what we're 

18 trying to get to is that there may be some instances 

19 where it's reasonable to allow transfer to occur while 

20 remedial action is underway. 

21 MR. GRAY; Well, if that's what you want 

22 to say, that's fine. But that's not what this says. 
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1 MS. SHIELDS; Well, let’s talk about how 

2 to revise it so that it says that, because what we 

3 agreed this morning was that we thought in most 

4 instances they would not have to wait for 3 0 years 

5 pumping and treating before they could transfer by 

6 deed. Right? 

7 MR. PENDERGRASS: Okay. Can it be *'in 

8 most instances having remedial action in place will 

9 protect human health and the environment sufficient to 


10 

allow transfer by deed”? 


11 

MR. GRAY: 

Provided that there are 

12 

covenants. 


13 

MR. GOODHOPE: 

Well, it's the ’’sufficient” 

14 

in there that is really 

— ” sufficient” relative to 

15 

what? Relative to the statutory requirements, and I 

16 

don’t think we can agree 

with that. 

17 

MS. SHIELDS: 

I thought that is what we 

18 

agreed to this morning. 


19 

MR. GOODHOPE: 

No. I think what we agreed 

20 

to was that it may protect human health and the 

21 

environment. 



22 


MS. SHIELDS: Which is the standard in the 
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1 Statute that allows transfer by deed. 

2 MR. GOODHOPE: It may be. 

3 MR. GRAY: Well, what kind of language 

4 means they’re completed, have been instituted? The 

5 Statute says, "all remedial actions necessary have 

6 been taken." That doesn’t mean instituted. 

7 MS. SHIELDS: But I thought what we 

8 discussed this morning and agreed to was that we could 

9 interpret ’’remedial action has been taken*’ to mean 

10 that, except for the pumping and treating which may go 

11 on for years and years and years, that remedial action 

12 has been taken. 

13 MR. GRAY: But that ’’except for” is the 

14 big problem, because that "except for” means, unless 

15 there is some kind of assurance that that action is 

16 going to be completed, it is not ultimately going to 

17 be protective of human health and the environment. 

18 MS. SHIELDS: All right, so propose some 

19 language that would add the concept that the remedial 

20 action in place would be — 

21 MR. GRAY: At some point, it should say 

22 "provided that there are covenants in the deed of 
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1 transfer to assure that the remedial action will be 

2 completed.” 

3 MR. KUSHNER: Do we not have the 

4 obligation already under CERCLA 121(c) to review the 

5 remedial actions in place where waste has remained and 

6 remedial action continues, to review that every five 

7 years and to take whatever action or additional action 

8 is required, which to me also implies the requirement 

9 to continue that remedial action such that the 

10 reference might very well be that you want simply "we 

11 will carry out our responsibilities under CERCLA 

12 121(c). 

13 MR. GRAY: Well, I think the assumption 

14 under 121(c), though, is you haven't transferred the 

15 property. 

16 MR. KUSHNER: We can transfer the 

17 property. We still retain liability if it's formally 

18 owned Defense property under the DERA Program. We 

19 have responsibility to cleanup property we presently 

20 own and property we formerly owned. 

21 MR. GRAY: Well, if you transfer the deed, 

22 then you don't own the property any more, and suppose 
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1 the new owner says ”I want this pump and treat 

2 equipment out of here"? What do you do? You don’t 

3 own the property at that point. 

4 MR. KUSHNER: You have two options, and I 

5 forget what Executive Order 1205-80 provides, but 

6 either we have 104(e) authority to issue the order to 

7 get access to that property and carry out the remedial 

8 action or EPA can get that order. Of course, we would 

9 have to go through the Department of Justice to get 

10 the access order, but I don’t know whether EPA has 

11 authority themselves to do that. So, we have the 

12 statutory authority to get on the property to do 

I 

13 whatever is necessary. 

14 MR. GRAY: Then what’s the problem with 

15 putting covenants in the deed? 

16 MR. KUSHNER: I didn’t say there was any. 

17 MR. GRAY: If we have the authority, then 

18 what’s the problem with putting covenants in the deed? 

19 MR. KUSHNER: I didn’t say there was 

20 anything wrong with it. I just said — 

21 MR. GRAY: I thought you were raising it 

22 as a reason why it wasn’t necessary. 
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1 MR* KUSHNER: I*m saying 'that we could 

2 reference 121(c) and whatever our statutory 

3 authorities are to ensure that we carry out the 

4 remedial action implemented. 

5 MR. GRAY: I don’t think that will ensure 

6 it. 

7 MS. SHIELDS: What if we added at the end 

8 of "human health and the environment," Don, "provided 

9 that the transfer documents ensure that the cleanup 

10 process will be completed by DoD"? 

MR. GRAY: That’s getting closer. 

12 MS. SHIELDS: I think it is. I mean, I 

13 don’t want to have to fall back on getting an access 

14 order to get on the property. We don’t want to have 

15 to go through that. 

16 MR. GOODHOPE: I'm sorry. I’m not trying 

17 to be difficult, but the Statute says what the Statute 

18 says. "All remedial action necessary to protect human 

19 health and the environment with respect to any such 

20 substance remaining on the property has been taken 

21 before the date of such transfer." That’s what the 

22 Statute says. 
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1 MS. SHIELDS: That's right. 

2 MR. GOODHOPE: We cannot sign onto 

3 anything that in any way says that that complies with 

4 the Statute. We're willing to say that remedial 

5 action in place may protect — may sufficiently 

6 protect human health and the environment. All right. 

7 That ' s — 

8 MS. SHIELDS; That's the standard which 

9 allows transfer by deed. If we can make the 

10 determination when the remedial action is in place, 

11 but before 30 years of pump and treat is going on, 

12 that human health and the environment are protected 

13 right now — 

14 MR. GOODHOPE; Yes, but I think — no, 

15 because there was a jump there that you're making that 

16 we're not willing to make. I would prefer a sentence, 

17 and tell me if this is wrong, that would say "it is 

18 unclear whether this sufficiently meets the 

19 requirements of CERCLA." And that would put that 

20 footnote in. Well, that's the statement that's before 

21 this. 


22 


MS. SHIELDS; That's the statement that's 
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1 in there, Sam. 

2 MR. PENDERGRASS: The paragraph begins 

3 discussing that issue. 

4 MR. GOODHOPE: Do we want to reiterate or 

5 make it stronger? 

6 MR. PENDERGRASS; Well, "the task force 

7 discussed the merits of transferring before all 

8 necessary was completed, focusing on where surface 

9 remediation is complete, groundwater remediation 

10 through pump and treat will continue for decades, 

11 concluded that this issue needs to be resolved and 

12 recognized a definitive interpretation may not be 

13 possible." We had the footnote about the 

14 administrative agencies trying to resolve it and this, 

15 as I understood it, this sentence was attempting to 

16 deal with the situations where it may be possible to 

17 do something else. If it*s not — maybe the task 

18 force is coming back to that it*s not possible to say 

19 anything further about transfer, but I thought this 

20 morning we were at a point where we were saying 

21 something further about transfer of property where a 
long-term pump and treat was going to be ongoing. 


22 
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1 MS. SHIELDS: I thought we did too. I 

2 thought that was the whole point of the discussion 

3 this morning. 

4 MR. GOODHOPE: I*m sorry if I misled you 

5 by assenting to what you think we assented to. 

6 MR. GRAY: I think what Sam is saying is 

7 that this task force may state its opinion that this 

8 would be sufficient to protect human health, but the 

9 Congress or the Court is going to have to make the 

10 ultimate decision. 

11 MS. SHIELDS: But that's what I thought 

12 we've said — that it's not crystal clear in the 

13 Statute, that Congress and the Courts — or the Courts 

14 may have to resolve it, but in the task force's mind 

15 in most instances transfer before pump and treat is 

16 completed would meet the standard for transfer under 

17 the standards. 

18 MR. GRAY: It would protect human health 

19 and the environment, but that would not necessarily 

20 meet the requirement of the law because it would not 

21 have been completed, which is the part of the law that 
we can't say we know it satisfies. 


22 
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1 MR. PENDERGRASS; Okay. And the Statute 

2 does not say "completed.” 

3 MS. SHIELDS; It does not say "completed”. 

4 It says "taken.” 

5 MR. GRAY: Has been taken. 

6 MS. SHIELDS; Has been taken. 

7 MR. GOODHOPE: I would like to see someone 

8 in court on that. You know, "has been taken" is to 

9 mean completed. 

10 MR. GRAY: If they didn*t mean completed, 

11 why wouldn’t they say "has been initiated"? 

12 MS. SHIELDS: That is not what "taken" 

13 means in the pre-enforcement review part of the 

14 Citizen’s Suit Provision. The very same word is used 

15 there and it does not require a citizen or a state to 

16 wait until pump and treat is finished before they can 

17 challenge a remedial action. It does not require that 

18 and that’s the only other place that I’m aware of that 

19 the same word has been used in the Statute. And the 

20 citizen’s groups, the environmental groups, fought 

21 long and hard for that interpretation that they did 

22 not have to wait until the end of the remedial action 
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1 to question it. 

2 MR. GRAY: But the subject matter is very 

3 different in that case. It*s a matter of whether or 

4 not you have access to the courts at that point know, 

5 before you wait to see if the remedy is going to work 

6 or not. This is an entirely different matter, it 

7 seems to me. 

8 MR. GOODHOPE; What happens when the U.S. 

9 goes after a private party that has initiated remedial 

10 action and the person says, "Hey, I started it and 

11 I*ve taken action." I*m sure that that person 

12 wouldn’t be allowed to say that. 

13 MS. SHIELDS: Well, let me ask you this. 

14 What did you think we agreed to this morning? 

15 MR. GOODHOPE: That remedial action in 

16 place may in fact protect human health and the 

17 environment. 

18 MR. GRAY: That doesn’t go far enough for 

19 me, but it may for you. 

20 MR. PENDERGRASS: And then there’s — if we 

21 stop there, there's an unstated implication as to what 

22 consequences may flow from that. 
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1 MR. GRAY; Well, we*ve already said 

2 earlier we think it may have to be decided by the 

3 courts and the Congress. 

4 MS. SHIELDS: All right. Is that — 

5 MR. GOODHOPE: That would be enough to 

6 give you guys — 

7 MS. SHIELDS; I mean, that is not as clear 

8 as I would like it to be. If that’s all I can get — is 

9 this the language that we’ve agreed to now? 

10 MR. GRAY: I haven’t, because I still have 

11 my problem, which is — 

12 MR. GOODHOPE: Provided that the transfer 

13 documents ensure that the cleanup process will be 

14 completed by the responsible agency expeditiously and 

15 in accordance with the applicable standards. 

16 MR. GRAY; I’ll buy it. 

17 MR. GOODHOPE; That picks up — 

18 MS. SHIELDS: Would you go over there and 

19 write that and then maybe we can go on? 

20 MS. McCRILLIS; Is not, then, the 

21 implication of that that we cannot then transfer 

22 property until completion of the final remedy? 
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1 MR. GRAY: Well, we* re not going to render 

2 that judgement. 

3 MR. GOODHOPE: I think DoJ can give an 

4 opinion, EPA can give an opinion, and that*s their 

5 opinion. That will be tested in court. 

6 MS. SHIELDS: It does not give as much 

7 guidance to the bases and to DoD as we thought we had 

8 provided this morning, at least as I thought we had 

9 provided this morning, which was why I was pushing it 

10 because I thought that*s what this group was supposed 

11 to do was to try to work out some of these problems. 

12 But if this is as far as we can get, this is as' far as 

13 we can get. 

14 MR. GOODHOPE: Yes, and we would be happy 

15 to, after talking with NAG, to help push for any 

16 legislative clarification. I mean, this gets in the 

17 way of our community *s getting title. 

18 MS. SHIELDS: That*s right. 

19 MR. GOODHOPE: But, you know, that's what 

20 the Statute says. 

21 MR. GRAY; At least maybe since this 

22 report is going to the Congress it will stimulate 
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1 Congress to clarify. 

2 MS, SHIELDS; Well, and Mike West's bill 

3 that he came and talked to us about I think does do 

4 that to a certain extent. It is to move these 

5 closures faster, so — 

6 MR. PENDERGRASS: It may make things more 

7 complicated, because it adds a lot of new language. 

8 MS. SHIELDS; All right. Can we move at 

9 this point to page 23, which is the beginning of 

10 Chapter 3? 

11 MR. GOODHOPE; Where are we leaving this 

12 now? 

13 MR. PENDERGRASS: We should probably let 

14 people read whatever he's added. 

15 MR. GOODHOPE: I mean, if we move, does 

16 that mean that we've accepted this? 


17 

MS. 

SHIELDS: 

I would hope not to come 

18 

back to it. 



19 

MR. 

GOODHOPE: 

Okay. Then we're not done. 

20 

MS. 

SHIELDS; 

What is wrong with it? 

21 

MR. 

GOODHOPE! 

"... concluded in most 


22 instances." I don't think we've had — 


how can we 
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12 
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14 

15 

16 

17 

18 

19 
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21 


make that conclusion? 

MR. PENDERGRASS: In many instances. 

MR. GOODHOPE: Some. In instances, I 

mean, certain instances. 

MR. GRAY: Why don*t we just say — 

MR. GOODHOPE: I yielded today all day on 

significant risk. 

MR. GRAY: Why don't we just take out "in 

most instances"? 

MS. SHIELDS: Just take it out? 

MR. GRAY: Saying "having the remedial 

action in place may protect," I mean. 

MS. SHIELDS: All right. 

MR. GOODHOPE: Now it's become an 

absolute. 

MR. PENDERGRASS: No, no. It says "may." 

MS. SHIELDS: It says "may." 

MR. GRAY: "May protect." 

MS. SHIELDS: Okay, Sam? 

MR. GRAY: Especially with the other 

addition that you'll have assurances that the clean up 




22 


it be completed. 
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1 MR. GOODHOPE: There »s got to be a better 

2 way. 

3 MR. GRAY: Well, Sam, the only situation 

4 where that would not be a true statement is if somehow 

5 it*s a defective remedy and it doesn't work. 


6 


MR. 

GOODHOPE: And that happens a lot of 

7 

times . 



8 


MR. 

PENDERGRASS: Yes, but there's other - 

9 

- 



10 


MS. 

SHIELDS; Can we move on? 

11 


MR. 

GRAY : That ' s the reason there ' s a 

12 

"may" in 

there . 


13 


MS. 

SHIELDS: And we will not come back to 

14 

page 14. 



15 


MR. 

GOODHOPE: Thank you for your 

16 

indulgence. 


17 


MS. 

SHIELDS: Okay. We are on page 23 

18 

now. 



19 


MR. 

GRAY: Are you keeping Tom out of the 

20 

room for 

this so we can speed it up? 

21 


(Whereupon, at 2:29 p.m., off the record 

22 

until 2:36 p.m. 

) 



252 


1 MS. SHIELDS: We are moving to Chapter 3, 

2 Contracting. You *11 be happy to know that I have no 

3 comments on Chapter 3 at all. Does anybody have 

4 comments on Chapter 3? If you do, we’ll start page by 

5 page . 

6 MR. DAVIDSON: Why don’t we start with the 

7 general purposes? I think mine is minor. 

8 MAJOR GENERAL OFFRINGA: Paragraph 2. 

9 MS. SHIELDS: Page 23. 

10 MAJOR GENERAL OFFRINGA: Page 23, line 4, 

11 recommend deletion of **and the Corps of Toxic and 

12 Hazardous Material Agency, THAMA.** They are not a 

13 contracting center as defined in the book here, 

14 Federal Contracting Authority. 

15 MS. SHIELDS: Does anybody have any 

16 problem with that? All right. 

17 MAJOR GENERAL OFFRINGA: I would just note 

18 for the record, and we *11 fix it in the errata sheet, 

19 we call THAMA about four different things in here and 

20 we’ll get that standardized. 

21 MS. SHIELDS: Well, we want to get that 


22 


straight. 
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MAJOR GENERAL OFFRINGA: Similarly, at 

paragraph 3, third line, fourth line up from the 
bottom, delete "CETHAN” for the same reason, and 
change *• there” in the next to the last line to "its.” 
MS. SHIELDS: Okay. 

MAJOR GENERAL OFFRINGA: That»s it. 

MR. PENDERGRASS: What was the acronym you 

used? 


page 23? 


page? 


MAJOR GENERAL OFFRINGA: CETHA. 

MS. SHIELDS: All right. That»s it for 

Page 24, do you have any comments on this 


MAJOR GENERAL OFFRINGA: Yes. Contractor 
pools, first paragraph, line 2, recommend the addition 
of a sentence and the reason for it is — and the 
deletion of prequalifying wherever it occurs. 
Prequalifying implies that we don’t have competition 
and we do have competition. I think we should define 
with a sentence what a contract pool is. 

MR. CIUCCI: Wait a minute. General. 
Based upon this gentleman’s comment earlier about 
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1 having a glossary, Sonny sat in the back and assisted 

2 us and we have clarified the use of the terminology in 

3 the glossary. 

4 MAJOR GENERAL OFFRINGA: Oh, okay. 

5 MR. CIUCCI; We have three glossary 

6 terms — 

7 MS. SHIELDS; You've clarified what, the 

8 contractor pool? 

9 MR. CIUCCI: Yes, that term. 

10 MS. SHIELDS: All right. Is that good 

11 enough for you. General? 

12 MAJOR GENERAL OFFRINGA: I*d like to see 

13 what the clarification is. 

14 MS. SHIELDS; Would you people please 

15 identify yourself for the reporter, so he knows who 

16 you are? 

17 MR. OH; I*m Sonny Oh. 

18 MAJOR GENERAL OFFRINGA: Okay. Good. 

19 With the provision then that we will define that and 

20 come to agreement in a glossary, we'll go ahead. But 

21 I would still recommend deleting "prequalifying” and 

22 in line 2 of that paragraph the contract will say, 
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1 "using.” So, the sentence would read, "The concept of 

2 using a pool of contractors.” 

3 MS. SHIELDS: Is that all right with 

4 everybody? 

5 MAJOR GENERAL OFFRINGA: Okay. Then, 

6 prequalifying is used in several other places in that 

7 paragraph if we'd just pick those up and delete them, 

8 Okay. That's it for page 24. 

9 MS. SHIELDS: Any more on 24? Page 25? 

10 Yes, Don? 

11 MR. DAVIDSON: Mine is on 25. 

12 MS. SHIELDS: Okay. 25? Don? 

13 MR. DAVIDSON: Yes. One of my comments 

14 earlier on the draft was that if we're going to put in 

15 this business about the contracting pools and all, we 

16 ought to include language that would say that failure 

17 to perform satisfactorily should be grounds for 

18 disqualification from the pool. In other words, the 

19 comment was there needs to be a careful review of 

20 their performance and I would hate to see a situation 

21 where once in the pool you could forget about how well 

22 you perform. Now, if there's some other provision 
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1 that covers that — 

2 MS. SHIELDS: Does DoD have any regs or 

3 rules now that would accomplish that? 

4 MAJOR GENERAL OFFRINGA: Not that I'm 

5 aware of . 

6 MS. SHIELDS: That would prevent that or 

7 are we running up against something else? 

8 MR. CIUCCI: First of all, the contracting 

9 pools will not exist forever. They'll be competing 

10 occasionally. One of the criteria when you select the 

11 contractors — have a source selection, — will be 

12 past performance. But I don't object to that proposed 

13 language. 

14 MR. GRAY: I would like to see that in. 

15 MS. SHIELDS: No objections? Do you have 

16 language to supplant? 

17 MR. GRAY: Yes. You would insert just 

18 before the last sentence of paragraph 2, after the 

19 word "performance," period, "Failure to perform 

20 satisfactorily should be grounds for disqualification 

21 from the pool. " 

22 MR. DOXEY: I just want to further clarify 
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1 one item. That beginning of the sentence, "Also 

2 contract options should be reviewed annually on the 

3 basis of performance,” Are we actually saying that 

4 the failure to, if you will, renew is the same type of 

5 grounds . 

6 MR. GRAY: That could be one way of 

7 disqualifying. 

8 MR. DOXEY: That*s what I*m saying. So, 

9 maybe you already have that mechanism. 

10 MS. SHIELDS: It just says review. 

11 MR. GRAY: You*ve got to review them, but 

12 it doesn’t say you'd have to disqualify them. 

13 MS. SHIELDS: And that's the concept that 

14 Don has added, is bump them out if they're 

15 performing — 

16 MR. CIUCCI: Well, it's possible to have 

17 them in the pool and they hadn't performed in a year, 

18 they hadn't been picked up to do a job. So, that 

19 language — 

20 MR. GRAY; It's an emphasis point, I 

21 think. 


22 


MS, SHIELDS: Is that all for you, Don? 
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1 Did you have some? 

2 MAJOR GENERAL OFFRINGA: The first 

3 paragraph, the next to the last sentence where it 

4 says, "Very few of DoD*s contracting centers have this 

5 capability." Are we talking about the capability or 

6 are we talking about the pools here? My reading is 

7 we* re talking about the pools. 

8 MR. OH: The capability to use hybrid 

9 contracts, use a cost plus and fixed type of contract. 

10 MAJOR GENERAL OFFRINGA: So, the statement 

11 says very few contracting centers have the — very few 

12 of them have the pools, I would agree. I would 

13 dispute that they don*t have the capability to create 

14 them. I would propose changing that to, "Very few of 

15 DoD*s contracting centers have these pools." 

16 MS. SHIELDS: Do you have any objection to 

17 that? That*s what you mean, right? 

18 MAJOR GENERAL OFFRINGA: I would also 

19 propose in addition to paragraph 2, after the sentence 

20 says, "Geographic monopoly within a pool must be 

21 avoided," and I propose a sentence that has to do with 

22 making sure that we don*t go to the other extreme and 
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1 create excessive capability which we then do not use. 

2 I would propose a sentence then that would say, ”Care 

3 must be taken to assure some overarching control is 

4 placed on the contracting effort to assure that 

5 contract capacity is managed to avoid non-productive 

6 resource expenditures . 

7 MR. CIUCCI: Yes. We had received those 

8 comments. We don*t object to them. 

9 MS. SHIELDS: All right. You have those 


10 

written 

down so 

you can 

put them in? 

11 


MR. 

CIUCCI : 

We got something from Jack — 

12 


MAJOR GENERAL OFFRINGA: Yes. That 

13 

basically reflects that 

he submitted to you. 

14 


MR. 

CIUCCI : 

We don*t object to that, I 

15 

don*t at least. 

Do you, 

, Sonny? 

16 


MR. 

OH: No, 

I don't have any problem with 

17 

that. 




18 


MS. 

SHIELDS: 

Anything else on that page? 

19 


MAJOR GENERAL OFFRINGA: That*s all. 

20 


MS. 

SHIELDS 

: Can we move to page 26? 

21 

Don, do 

you have anything? 

22 


MR. 

GRAY: Just a typo. I think "change” 
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1 should be singular not plural in the first line. 

2 "Services generally change.” 

3 MS. SHIELDS; Page 26, anything else? 

4 MAJOR GENERAL OFFRINGA: I propose on the 

5 second paragraph or the first complete paragraph, line 

6 3 , that rather than say "process-oriented cleanup 

7 technology could be better managed under the service 

8 model,” say, "might be better managed.” 

9 And then the last sentence in the second 

10 full paragraph which says, "When remedial effort 

11 contains combinations, it is not always clear to the 

12 contracting officer how the contract should be 

13 classified." That kind of left me up in the air. It 

14 may be a true statement, but we didn't propose any 

15 solution to that. How about, "When a remedial effort 

16 contains combinations of these work elements, the 

17 contracting officer must make the decision as to which 

18 contracting model is most appropriate?” 

19 MR. GRAY; That's certainly safer than 

20 what's in here. That won't raise as many hackles. 

21 MAJOR GENERAL OFFRINGA; And then I would 

22 recommend on the last partial paragraph, again that we 
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1 replace prequalifying with using. That*s all I have 

2 on 2 6 . 


3 

MS. 

SHIELDS: 

Anything else on 26, 

Don? 

4 

MR. 

GRAY; NO 

, not on 26. 


5 

MS. 

SHIELDS: 

No? Page 27? 


6 

MR. 

GRAY: I 

have one thing on 27 . 

The 


7 first full sentence on the page reads, "DoD should 

8 increase the use of the turnkey approach to combined 

9 design and construction under one contract.” The last 

10 time when we discussed this at our July meeting, I 

11 expressed the opinion that that should be done only to 

12 the extent that they had the capability to monitor and 

13 oversee the work effectively. 

14 MS. SHIELDS: That's right. 

15 MR. GRAY: And I would like to see that 

16 language added at the end of that sentence saying, 

17 "Provided that they have the capability to monitor and 

18 oversee the work effectively." 

19 MS. SHIELDS: Do you all have that? 

20 "Provided that they have the capability to monitor and 

21 oversee the work." It's on the top of page 27, after 

22 the first full — at the end of the first full 
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1 sentence. 

2 MR. KUSHNER: Let me ask a question about 

3 that to people who have more expertise in contracting 

4 than I do. But having done construction contracting 

5 and service contracting and A&E contracting myself, I 

6 know there’s a provision in the Federal Acquisition 

7 Regulations that provides that the — that prohibits 

8 the awarding of a construction contract to the firm 

9 that did the design. I’m just curious as to how this 

10 provision relates to that prohibition. Is there some 

11 mechanism to get an exemption? 

12 MS. SHIELDS: I thought it was a different 

13 method. 

14 MR. CIUCCI: In AFLC, for instance, where 

15 they have all the overhaul for the Air Force airplanes 

16 and engines, etc., the centers out there often go up 

17 and ask for a waiver of the FAR on some of these 

18 issues. 

19 MR. KUSHNER: I’m only talking in the 

20 context of construction and design, A&E here. Brooks 

21 build type contracting, which is generally the type of 

22 contracting you do in your study phase. After the rod 
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1 and you've got your scope of work, you go out with a 

2 set of plans and specifications for the work to be 

3 done. That's usually fixed price and it functions to 

4 me in an equivalent manner as when you do a design of 

5 a building and you go out with a fixed price contract 

6 for the construction of that building. So, I'm not 

7 talking systems, I'm not talking ship or aircraft 

8 overhaul because the FAR is specific in the 

9 construction context because it is in the construction 

10 contract or the construction section of the Federal 

11 Acquisition Regulations. 

12 MR. CIUCCI: Yes. I'm talking remedial 

13 action. The reason I point to those bases is that 

14 they have a lot of activity for remedial action for 

15 the Air Force because they're industrial centers, and 

16 they have generated a lot of waste over the years 

17 leading to contamination of underground water, etc.. 

18 MR. KUSHNER; Right. 

19 MR. CIUCCI: So that's what I'm talking 

20 about, the A&E for the design. I'm talking about the 

21 construction for cleanup when you get into moving 

22 earth. If the two phases are combined, then the 
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1 organizational conflect-of -interest problem goes away. 

2 MR. DOXEY: I think there was a lot of 

3 discussion on that last time and Jack Mahon from the 

4 Corps was mentioning that. I think they intended the 

5 Brooks Act and what was it applied to and also the FAR 

6 provisions and how those are actually applied warrants 

7 that there may be some flexibility within this type 

8 of cleanup and that we should make use of that 

9 wherever we can. I don*t think we* re proposing to 

10 replace any language in the statute. Instead, we* re 

11 looking at where you do have those provisions we 

12 should look to an attempt where we can have a turnkey 

13 approach. 

14 I think the example that was used last 

15 time was the clean contract. Where that is now 

16 underway, it is not violating any laws and it is 

17 almost like a turnkey type approach. 

18 MR. GRAY; That was the reason that I 

19 asked — that we had some discussion about that, 

20 because to some extent having different contractors in 

21 different phases of the work provides an internal 

22 control that will be missing with this turnkey 



approach, which makes it even more important to have 
adequate capabilities of oversight. 

MS. SHIELDS: That's right. 

MR. GRAY: Now, whether or not that 

violates the rules and regulations. The Brooks Act is 
specific for architect and engineering contracts. 

MR. DOXEY: That's correct. I'm saying it 

may not apply to this type of — 

MR. KUSHNER: I know within the Navy, I 

believe, we use Brooks Act procedures for our study. 

MS. SHIELDS: Can we move on? Do you have 

anything else on 27 ? 

MAJOR GENERAL OFFRINGA: Yes. I'd 

suggesting changing in paragraph — the second full 
paragraph, fourth line, which says, "The turnkey 
approach will require changing," I'd say "may require 
changing" . 

Then the last paragraph, again we need to 
delete on the third line CETHA. So, it would just 
read, "HSD contracting officers." 


MS. SHIELDS: All right. Is that it for 
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1 MAJOR GENERAL OFFRINGA: The only other 

2 question I have is whether we* re — 

3 MR. GRAY; Wait a minute. If you just 

4 take out CETHA, you*re saying, '‘Contracting officers 

5 now belong to different organizations," but it doesn't 

6 say from what. The statement was that HSD and CETHA 

7 officers belong to different organizations. If you 

8 take out one of them, you've only got one left. 

9 MAJOR GENERAL OFFRINGA: I think the point 

10 of this was that the HSD contracting capability is 

11 outside of HSD. Is that correct? I guess you could 

12 read it the other way. 

13 MR. CIUCCI; That's what he means. 

14 They're not in the — 

15 MS. SHIELDS: You mean to say in HSD and 

16 other contracting officers? Is that what you mean? 

17 MR. CIUCCI; No. I didn't write this, but 

18 I know that's not what he means. 

19 What do you mean. Sonny? Do you mean in 

20 these two organizations the contracting folks do not 

21 form a part of that organization? 


22 


MR. OH: That's correct. 
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1 MR. CIUCCI; So, even if you take the one 

2 out, this holds true with respect to HSD? 

3 MR. OH: Yes. 

4 MR. DOXEY: I think the point is that 

5 these two entities are outside of that process, and 

6 now that you*ve eliminated one, only one remains 

7 outside. 

8 MR. CIUCCI: That's correct. 

9 MR. GRAY: But then you need to revise the 

10 sentence accordingly because you're saying they belong 

11 to different organizations and one outfit can't — 

12 MS. SHIELDS: It's the sentence that's 

13 left. 

14 MR. CIUCCI: HSD contracting officers 

15 belong to a different organization. 

16 MS. SHIELDS: Belong to a different. 

17 Okay. A different, okay. All right? Are we through 

18 with 27? 28? 

19 MR. GRAY: I have one thing on 28. The 

20 end of the first paragraph where it says, "Such as 

21 against liability arising from the contractor's 

22 negligence." I think we should add, "or misconduct." 
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1 MS. SHIELDS: Yes. I do have a comment 

2 here. I have to take back my previous statement. 

3 Doesn’t Section 119 of CERCLA do precisely that, 

4 indemnify a contractor for his negligence? 

5 MR. GRAY: Except in cases of negligence. 

6 MS. SHIELDS: I thought it was gross. 

7 MR. GRAY: Beg pardon? 

8 MS. SHIELDS: I thought it was gross 

9 negligence in 119. I thought we did indemnify for 

10 simple negligence. 

11 MR. GRAY: They may have put gross in 

12 there. It may have been gross negligence. You think 

13 we ought to put gross in? 

14 MS. SHIELDS: Well, I don’t think — I 

15 think if we leave that statement — 

16 MR. GRAY: In most places it just says 

17 negligence or misconduct. That particular section may 

18 say gross. 

19 MR. DAVIDSON: Our suggestion was just to 

20 delete that. 

21 MS. SHIELDS: Delete the parenthetical 

22 phrase? 
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1 MR. DAVIDSON: No, delete the sentence 

2 starting from "Of course.” 

3 MR. CIUCCI: The authority to use this 

4 indemnification provision stems from Public Law 85- 

5 804. That's the background here. In DoD, the Agency 

6 is going to tailor a clause within the confines of 

7 Public Law 85-804 and the DFAR clause. So, I know 

8 that as a policy matter among commanders, they will 

9 never approve one if it has anything that allows 

10 contractors to be reimbursed for costs resulting from 

11 his own negligence. Now, if you want to go beyond 

12 that and say gross negligence and misconduct — fine, 

13 but certainly that's obviously implied. 

14 MS. SHIELDS: Well, the problem is you 

15 have taken what the DoD standard apparently is and put 

16 it in the whole U.S. government. Within the four 

17 walls of CERCLA, it is not an accurate statement 

18 because EPA can indemnify their — 

19 MR. GRAY: I don't think they can do it in 

20 cases of negligence and misconduct. I was involved in 

21 the legislation — 

22 MS. SHIELDS: For simple negligence, they 
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1 can. 

2 MR. DAVIDSON: I think that what they can 

3 indemnify for is gross negligence and willful 

4 misconduct. But for matters other than those two - 

5 

6 MR. GRAY: Gross and willful were added? 

7 MR. DAVIDSON: I believe — well, we have 

8 the statute . 

9 MR. KUSHNER: In A-2 it says, paragraph 1, 

10 response action contractors, the indemnification shall 

11 not apply in the case of releases — I*m sorry. Never 

12 mind. 

13 MR. GRAY: Well, can I offer this for 

14 purposes of clarification? 

15 MS. SHIELDS: Maybe we can just change 

16 U.S. government to DoD. 

17 MR. DOXEY: I think one of the points the 

18 purpose of that last sentence was to go that one step 

19 beyond and clarify. If it*s caused confusion, then 

20 the point would be to just eliminate from ”of cost,” 

21 to the end of the paragraph, because I think the point 

22 that we were making earlier was the provisions under 
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1 85-804, and that is different than the Section 119, 

2 because the intent of Section 119 was to handle sites 

3 where you have no responsible party, where 85-804 

4 recognizes that in the way in which we conduct our 

5 contracting. We do have different authority and I 

6 think that's what the question is. 

7 MR. GRAY: Well, I kind of like that 

8 phrase in there. I have a problem recommending that 

9 we indemnify somebody for negligence and misconduct. 

10 I don't care whether it's gross and willful or not. 

11 MS. SHIELDS: All I'm saying is Congress 

12 did care in CERCLA; however, Don doesn't want to 

13 delete it. He wants to just change U.S. government to 

14 say DoD. I don't have any problem with that. 

15 MR. DAVIDSON: If I may, just a related 

16 question. Is there any sense for the federal 

17 government having the same standard of indemnification 

18 or are the circumstances sufficiently different that 

19 EPA would do it differently than DoD? 



' MR. KUSHNER: Of course the question I think, 

Gordon, to answer is 119 *s phrased in the context of 
the precedent shall for all site releases, you would 
be the precedent • For on DoD , we may have the 
authority to carry out 119 authority, and therefore, 
we may be limited to the same, which is this provision 
is — 

MR. DAVIDSON: Right. 

MR. KUSHNER: Consistent with that. 

MR. DAVIDSON: That's right. 

MR. KUSHNER: With the executive order. 

MR. DAVIDSON: I don't have a copy of 12-580 

here, but we may have the 119 authority for releases 
on our own facilities such that — 

MR. KUSHNER; I would propose just knocking 
that sentence out, because — 

MS. SHIELDS; The 119(c) reads, "The 
President may agree to hold harmless and indemnify any 
response action contractor meeting the requirements of 
this subsection against any liability for negligence 
arising out of the contractor's performance, carrying 


out response 


MR. KUSHNER: Of course the question I think, 
Gordon, to answer is 119 's phrased in the context of 
the precedent shall for all site releases, you would 
be the precedent. For on DoD, we may have the 
authority to carry out 119 authority, and therefore, 
we may be limited to the same, which is this provision 
is — 

MR. DAVIDSON: Right. 

MR. KUSHNER: Consistent with that. 

MR. DAVIDSON: That's right. 

MR. KUSHNER: With the executive order. 

MR. DAVIDSON: I don’t have a copy of 12-580 

here, but we may have the 119 authority for releases 
on our own facilities such that — 

MR. KUSHNER: I would propose just knocking 

that sentence out, because — 

MS. SHIELDS; The 119(c) reads, "The 
President may agree to hold harmless and indemnify any 
response action contractor meeting the requirements of 
this subsection against any liability for negligence 
arising out of the contractor’s performance, carrying 
out response action activities, unless such liability 
was caused by conduct of the contractor which was 
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1 grossly negligent, or which constituted intentional 

2 misconduct.” I think we’re going to have to leave it 

3 out. 

4 MR. GRAY: Well, no, we can add gross and 

5 intentional. 


6 

MS. SHIELDS: Well. 


7 

MR. CIUCCI: How 

is that implemented? 

8 

MS. SHIELDS: The problem is, Don, 

that 85- 

9 

804 has the "you don* 

t indemnify for 

simple 

10 

negligence. ” 



11 

MR. CIUCCI: That’s what we said. 


12 

MR. GRAY: Well 

, if you want to 

make it 

13 

consistent, then, you would add gross and 

willful 

14 

here. 



15 

Mr. CIUCCI: 

If the tailored 

clause 

16 

prohibits indemnity for 

sample negligence 

, it is 

17 

understood that gross 

negligence and 

willful 

18 

misconduct would not be reimbursed either. 


19 

MS. SHIELDS: But we 

can’t change 85-804. That 

20 

already says you can’t — 

that’s another, that’s one 

21 

of your statutes, right? 



22 

MR. GRAY: That' 

s right. Then limit it to 

23 

DoD and you can say that. 

Gordon’s point was if he 
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1 thought it wasn*t going to be uniform, if the law 

2 doesn’t provide for it to be uniform, then we have to 

3 follow the law, 

4 MS. SHIELDS: It appears that DoD could use 

5 119. 

6 MR. CIUCCI: Did the President agree? How 

7 did he implement it? I have never run onto that one 

8 yet. This is what the President has allowed in P.L. 

9 85-804. He has delegated authority to the Sec Def, 

10 who has delegated it on down to the services. So, — 

11 and this is what contractors are looking for, some 

12 indemnification agreement in the contract, before they 

13 agree to enter into these kinds of projects. So this 

14 is something that is in being and should be workable 

15 in these clean-up situations. 

16 MR. KUSHNER: Of course, the other option, 

17 too, you get of 85-804 *s to classify the work as not 

18 being nuclear or ultra -hazardous. Then 85-804 

19 wouldn’t apply. You would look at 119 on its own. 

20 MS. SHIELDS: Could we just leave out, agree 

21 to leave out, the ”of course” sentence? Then we don’t 

22 

23 MR. CIUCCI: Of course we can leave out the 
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1 ”of course”. 

2 MR. GRAY; I take exception here. 

3 MR. CIUCCI; No. I thought you just wanted 

4 to leave out the two words. That*s what I agree to. 

5 To leave out the ”of course". 

6 MS. SHIELDS: We need consensus here, folks. 

7 I don't think we want to create more confusion. Under 

8 one statute you have one standard, namely, that you 

9 can't indemnify for any negligence; under another 

10 statute, you can indemnify for negligence, just not 

11 for gross negligence, or intentional misconduct. 

12 And if there is no reason to even throw in 

13 the "of course" sentence, why don't we just leave it 

14 out. 

15 MR. DAVIDSON: I support that. I just think 

16 it confuses — 

17 MS. SHIELDS: Then you have got the standard 

18 you preferred, which is no indemnification for any 

19 negligence, even simple negligence, because that's the 

20 standard in 85-804. Okay? Any more of 28? 

21 MR. GRAY: I just want your understanding of 

22 whether the effect of knocking that out is that 

23 contractors will not be indemnified for circumstances 
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1 involving negligence or misconduct, is that correct? 

2 MS. SHIELDS: Not under 85-804, they won*t. 

3 MR. GRAY: Well, are these contracts going 

4 to be under 85-804? 

5 MR. CIUCCI: Some could. That*s the 

6 authority. 

7 MS. SHIELDS; That's what we're using. 

8 MR. CIUCCI; That is the only authority that 

9 interests top industry officials, whenever it comes to 

10 putting indemnification agreements into the contract. 

11 In DoD, 85-804 is the main authority you're talking 

12 about with respect to DoD and those agencies in which 

13 it's authorized. 

14 Now, in DOE you have the Price Anderson Act 

15 and if that authority would go to DoD, they would 

16 throw that one in. Now, don't talk to your section 

17 119; it is not a contracting statute and this is 

18 contracting, that's what we're talking about. 

19 MS. SHIELDS: They've got a really bad 

20 lobbyist here. 

21 MR. CIUCCI: And I think it should stay the 

22 way it is. You can take out "of course," but I don't 

23 have a vote. So — 
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1 MS. SHIELDS: Well, then you* re just 

2 creating a lot of confusion, 

3 MR. CIUCCI: No. This is DoD policy. You 

4 heard it discussed by DoD lawyer the last time it was 

5 brought up here. 

6 MS. SHIELDS: Yes. But the problem is, EPA 

7 uses 119. 

8 MR, CIUCCI: I know. 

9 MS. SHIELDS: And there's no reason I can 

10 think of that you people couldn't, if your contractors 

11 were smarter, and you pointed it out to them — 

12 MR. CIUCCI: How did they use 119, EPA? 

13 MS. SHIELDS: They indemnify RACs (response 

14 action contractors) . 

15 MR. CIUCCI: Do you have it in your contract? 

16 MR. DAVIDSON: Yes. We're currently writing 

17 the regulations. I don't know all the details. 

18 There's some dispute as to what the ceiling is, what 

19 the amount of the indemnification is. 

20 MR. KUSHNER: Let me raise an issue, too. 

21 Maybe we're talking apples and oranges here. I have 

22 heard 85-804, and I have heard contractors, or direct 

23 labor contractors talk about 119. The contractors I 
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1 have heard talk about 85-804 are contractors that go 

2 out and do production work for us, and handle 

3 hazardous materials, and want indemnification in the 

4 event they have any releases and they have real 

5 responsibility. 

6 Because 119 won*t address them, because they 

7 wouldn’t fall under the definition of response action 

8 contractor. Response action contractors, I guess for 

9 the Navy, I am very certain would be very happy to 

10 have 119 indemnification. So, I think you need to 

11 characterize 85-804 applies, and it applies to a much 

12 broader range of circumstances than simply 119, which 

13 is limited to response action contracting. 

14 MR. KUSHNER; I think there is a key point, 

15 you know, as you look through each of this, this 

16 section was designed to address the options under 85- 

17 804. You know. Section 119 exists, and for EPA, 

18 Section 119 is really sort of an attempt when you have 

19 no responsible party. 

20 And as a result, they need some mechanism in 

21 order to protect their contractors. Whereas, when we 

22 go out and do contracting under 85-804, we do have an 

23 existing mechanism. We’re not going to go anywhere. 
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1 whereas a third party would be. So I think what this 

2 section would conclude is that there are certain 

3 provisions that we do have accompanying 119. 

4 I don*t say that we* re replacing 119, or 

5 that this is — you know, supersedes 199. I think 

6 this is just one area that needs to be discussed. And 

7 that*s what that was. And cost was to be clarified. 

8 MS. SHIELDS: We have agreed to leave out 

9 the last sentence of the first paragraph, right? 

10 MR. GRAY: If you *11 tell me what 85-804 

11 says about indemnification, for negligence. 

12 MR. CIUCCI: I don*t think it addresses 

13 negligence, so you* re going to have to put that policy 

14 in your study. 

15 MS. SHIELDS: I thought that*s what you just 

16 said, was that 85-804 doesn*t allow you to indemnify 

17 them for their negligence. 

18 MR. CIUCCI: That is what we are 

19 recommending in this. That would be put in a clause. 

20 Any clause that is drafted by the contracting officer, 

21 see? There is broad authority under 85-804. That*s 

22 the reason this is part of the recommendation. 

23 MR. KUSHNER: Doesn't the FAR have a 
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1 standard clause, a standard indemnification clause 

2 that you can simply add to the contract? 

3 MR. CIUCCI; The FAR does, and the DoD 

4 clause also allows the contracting officer to write up 

5 very specific liability indemnity provisions, such as 

6 the Air Force did with flying the civilian aircraft 

7 (CRAF fleet) into the Middle East during Desert Storm 

8 and Desert Shield. 

9 They drafted all the provisions, sent them 

10 up to the Secretary of the Air Force and got approval. 

11 So, you have that authority there to indemnify. But 

12 as far as I know, industry in all their 

13 recommendations, right now through CODSIA, the others, 

14 NSIA, all agree that they don't want to be indemnified 

15 for their negligent acts, because the statute's wide 

16 open. 

17 You don't have that specific language like 

18 you have under 119, and I'm not that familiar with the 

19 indemnification working under 119. 

20 MR. GRAY: That's what I was working on when 

21 the House did the — I don't know who screwed it up 

22 afterward, but Gross — 

2 3 MS. SHIELDS: I remember sitting in the room 
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1 when gross negligence was being decided on — because 

2 the contractors were in the room, and they demanded 

3 it. And they said there would never be a CERCLA clean 

4 up if they didn't have indemnification. 

5 MR. GRAY: Was that in the conference? 

6 MS. SHIELDS: Yes. 

7 MR. DOXEY: I could offer a possible 

8 solution. I think this was limited just to highlight 

9 a certain area. There is, as you know, an ongoing 

10 effort on indemnification and bonding, and a 

11 discussion of the direction that the Department should 

12 take. That's a separate study you probably find 

13 yourself bogged down with. 

14 So, I would suggest that issue is further 

15 being addressed. The whole issue of indemnification, 

16 and Section 119, and 85-804. But I think that for 

17 this Task Force, the narrow focus is that here are 

18 some areas, here are some possible ways of expediting 

19 the program. And I think that is what your charter 

20 calls for you to do. 

21 And as you look at that, does this section 

22 cause a problem? And if not, then I would propose 
that you leave that in, and then go forward. 


23 


282 


1 MS. SHIELDS: Leave what in? 

2 MR. DAVIDSON: The language as you haven *t 

3 excluded that last sentence, because that last 

4 sentence was designed to sort of carry you one step 

5 further in understanding what we* re seeing here. But 

6 I think what I*m hearing around the table is that that 

7 last sentence actually confuses the issue much more. 

8 MR. GRAY: It doesn*t confuse it if there's 

9 no provision in the law now, prohibiting indemnifying 

10 the contractor for acts involving negligence and 

11 misconduct. 

12 MR. DAVIDSON: So you guys don't provide 

13 your contractor racks any indemnification. Your claim 

14 contractors? No indemnification. 

15 MR. DOXEY: There is nothing that prohibits 

16 us from doing that. 

17 MR. GRAY: Can't we make some provision for 

18 limiting indemnification for negligence and misconduct 

19 — you can follow the 119 example, you can follow the 

20 other example. If you want to be consistent, which 

21 is Gordon's concern, you could use the same language 

22 as in section 119. But this way, we're in the 

23 position as a task force of saying, "We think you 
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1 ought to indemnify your contractors, without saying 

2 there ought to be any limits on indemnifying in cases 

3 involving negligence and misconduct.” And I*m not 

4 prepared to do that, 

5 MR. DAVIDSON: Is there some compromise here 

6 we can say? The task force recommends that these 

7 indemnification issues warrant further review? I 

8 don * t know . 

9 MR. DOXEY: Maybe the way to handle it would 

10 be to propose that this should be addressed further. 

11 The specifics on to what degree of indemnification. 

12 Not necessarily call out the difference between, 

13 simple negligence versus willful misconduct, or a 

14 whole host of different tests. Just say that should 

15 be spelled out to resolve the issue. 

16 MR. GRAY: Do you have the authority to do 

17 it under existing law? 

18 MR. DOXEY: Under 85-804, we do have the 

19 flexibility. We are not offering it at this current 

20 point. And that*s been a part of the debate about the 

21 lack of qualified contractors. 

22 MS. SHIELDS: So we should say that DoD 

23 should review its indemnification procedures. 
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1 MR. GRAY: No. I*m saying they should — if 

2 they're going to engage in indemnification of these 

3 contractors, I'm saying they should put some 

4 provisions into the contracts to limit indemnification 

5 for acts involving negligence and misconduct. 

6 Now, you can call it gross negligence or 

7 willful misconduct, or you can just call it negligence 

8 and misconduct . 

9 MR. CIUCCI: So what you just do is add two 

10 words, for the contractor's negligence and misconduct? 

11 MR. GRAY: Yes. That was my suggestions. 

12 MR. CIUCCI: And if you want to delete "of 

13 course" I'll be agreeable to that. 

14 MS. SHIELDS: So what would you have it 

15 read? "Of course Dod should — even though Congress 

16 in 119 has specifically allowed indemnification of 

17 negligence," you're going to say in this task force 

18 report — 

19 MR. GRAY: Unless it's gross negligence or 

20 willful misconduct. 

21 MS. SHIELDS: Are you going to change this 

22 to say gross negligence and willful, so that it agrees 

23 with 119? 
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1 MR. GRAY: I*m saying it can go either way 

2 they want. All I*m saying is that if we* re going to 

3 endorse the concept of indemnification, they should 

4 put into the regulations under whichever statute 

5 they’re operating under and, as I understand it, 

6 they're operating under 85-804 — 

7 MS. SHIELDS: What if we do this, Dod should 

8 review its indemnification procedures, but in no 

9 circumstances should it indemnify contractors for 

10 above the gross negligence and willful misconduct 

11 standard in 119? Okay? 

12 MR, GRAY; Okay. 

13 MS. SHIELDS: Dod should review its 

14 indemnification procedures, but in no circumstances 

15 should it indemnify contractors above the standard 

16 provided in Section 119 of CERCLA. Okay. 

17 Okay, can we move to page 28 and 29. 

18 MR. CIUCCI: You can adopt that standard. 

19 That's fine with me. 

20 MS. SHIELDS: Any comments on page 29? 

21 MR, DOXEY; Can we go back to that for a 

22 second? 


23 


MS . SHIELDS : Oh , where — page 2 9 would 
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1 move to the finding and recommendations. So, what he 

2 saying is, we just reiterate — I see. If there are 

3 changes to the rest of the chapter, it will be 

4 reflected in this part, 

5 All right? That means that we can move to 

6 chapter five now, which is one page 35. This was also 

7 considered a less controversial section that maybe we 

8 could get through while Tom is gone. We will go back 

9 to chapter four. We will skip to chapter five now. 

10 MR. OH: Before you move on, for the record, 

11 I have, items for the glossary to help clarify the 

12 concepts you talked about. 

13 MS. SHIELDS: What is this? Let's go off 

14 the record. 

15 (Whereupon, off the record briefly.) 

16 MR. GRAY: Page 30 I think is a typo, under 

17 recruitment, first sentence, second line, "should 

18 concentrate on bringing on board contracting officers 

19 experienced in using different contract types." I 

20 think there's a word missing there. 

21 MS. SHIELDS; All right. We are turning to 

22 page 35, resources and funding. Are there comments on 

23 page 35? 
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1 MS. SHIELDS: No comments. We* 11 pass to 

2 page 36. I have a question on the first full 

3 paragraph. The third line, you say, retain engineers, 

4 do you mean retain, or do you mean retrain? It could 

5 mean either one, I think. 

6 MR. DOXEY: It could mean either one, I 

7 think. 

8 MS. SHIELDS: Right here, page 36. 

9 MR. CIUCCI: We corrected it. 

10 MS. SHIELDS: Yes, sir. 

11 MR. GOODHOPE: I have been quiet long 

12 enough. That first sentence of the first full 

13 paragraph on page 36, does that only speak to 

14 personnel resources, or are we talking about resources 

15 to ensure the clean up? 

16 MR. DOXEY: I*m sorry. I missed that 

17 question. Which one? 

18 MS. SHIELDS: We are talking about resources 

19 here. What are we talking about? Are we talking 

20 about the whole clean up process? Why not. Let's go 

21 for approach, right? 

22 MR. DOXEY: Adequate resources with design, 

23 both personnel, and financial for those personnel. 



288 


1 MR. GOODHOPE; Well, I*m wondering if — if 

2 we look at what is supposed to be happening over the 

3 next five, ten, 15, 20 years, the 80 some bases 

4 closing that have to be restored, and it is going to 

5 cost a lot of money. 

6 And decisions are going to be made by 

7 certain people where that money is going to be spent. 

8 And those decisions, more often than not, are made at 

9 0MB. And I was wondering if the brooding omnipresence 

10 of 0MB, coupled with the anti-deficiency act might 

11 just be enough, I mean, to make everything else that 

12 we're talking about here somewhat futile. 

13 If 0MB goes in and doesn't give us enough 

14 money to do 86 bases, you know, what's going to 

15 happen, I guess that's beyond the scope, I think, of 

16 this task force. But X think maybe we should have a 

17 task force, or a recommendation going back to Congress 

18 about what — what will the role be of 0MB the next — 

19 you know, the coming decades, and getting these bases 

20 restored. 

21 There are a lot of agreements that will be 

22 depending upon funding, a lot of commitments. 

23 Communities will be going out to try to get people to 
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1 come on bases. They are trying to redevelop these 

2 bases. And, you know, five years down the line there 

3 might not be any money for clean up at certain bases, 

4 or at most bases. And it*s something I know that we 

5 haven't addressed, and I think it might be beyond the 

6 scope of this task force. 

7 But I think we would not be taking care of 

8 our responsibility if we did not say something to 

9 Congress. Say, "Look, you have really got to worry 

10 about what role an agency that's not even here at this 

11 table, what an important role that agency is going to 

12 piciy* And nobody — who is overseeing them? What is 

13 happening with them?" 

14 But anyway that's — I would — I'm hoping 

15 Brian comes back here pretty quickly. Do you have his 

16 proxy? 

17 MS. KWEI: Yes. I have his proxy. He is 

18 making an emergency phone call. States do have some 

19 concerns regarding whether states will be fully 

20 reimbursed for all of the state's oversight cost. 

21 Because at this point, the DSMOA's we have limit the 

22 coverage of funding or reimbursement to DERA funded 


23 


activities. 
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1 And now we have these new issues relating to 

2 base closure and re-use. So, states would like to 

3 recommend that the existing DSMOA be amended as soon 

4 as possible to ensure that states will be fully 

5 reimbursed for, number one, state's oversight 

6 activities conducted under FFA's, number two, 

7 oversight activities related to, or required as a 

8 result of any oversight activities required of us — 

9 I'm sorry, there's a typo here. 

10 I'm reading basically from the letter we 

11 sent to Mr. Baca. Required as a result of any removal 

12 or remedial action identified as necessary in the 

13 future. And states would also like to be assured that 

14 any assistance or support the states provide with 

15 regard to the assessments or re-use of any clean or 

16 uncontaminated base properties would also be fully 

17 reimbursed. 

18 These later issues were not — did not exist 

19 when we negotiated and finalized the DSMOA' s. These 

20 issues are related to base closure and re-use. So we 

21 would like to amend the DSMOA to make sure that the 

22 state will be fully reimbursed for these type of 

23 oversight activities. 
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1 MS. SHIELDS: If we just throw in "and 

2 oversight after restoration,” does that give you some 

3 peace of mind? 

4 MR. GOODHOPE: No. I think — 

5 MR. DOXEY: If I can address a couple of 

6 those issues. 

7 MR. GOODHOPE: If I can just finish my 

8 comments. I have no doubt that DoD wants to clean up 

9 the bases, and that the base commanders out there want 

10 to clean up the bases. But that just may not get the 

11 job done. And I think it*s an important issue that 

12 needs to be addressed again. I think it*s beyond the 

13 scope of this task force. 

14 I think we need to make a recommendation, 

15 though, that Congress really needs to look at the 

16 budgeting process, and spending priorities, and 

17 closing and cleaning up 86 bases. 

18 MS. KWEI: Also we know that now we have a 

19 base closure account. This is in addition to the DERA 

20 account. Base closure account is not addressed in 

21 DSMOA, but we understand that in practice we have been 

22 reimbursed out of this account. So we would like to 

23 make that clear in the DSMOA. 
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1 And the DSMOA we have in California is very 

2 limited. It just says, ”DERA funded activities.” So, 

3 for example, in California we have Mather Air Force 

4 Base. And right now, under pressure from the local 

5 communities, Mather feels like they need to do some 

6 assessment of the very very clean parcels, which is 

7 just pre-industrial pristine state. It has never been 

8 used, in the natural state. 

9 So they are doing work assessing the status, 

10 or the condition of this parcel, and they are asking 

11 the state to provide oversight activity, like review 

12 their work, draft plan RI/FS. And we just want to 

13 make sure the work we are doing relating to the clean 

14 parcels are also reimbursable. 

15 MS. SHIELDS; What do you want in here — in 

16 where? Have you got a proposal? Do you have some 

17 language? 

18 MR. GOODHOPE: We will draft up a proposal. 

19 MR. DOXEY: I have a suggestion that I think 

20 maybe might speed it a little bit. I think that the 

21 words that we have right here, "That Congress ensures 

22 adequate resources.” Maybe we can work something with 

23 those words, right in that area that would address 
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1 your concern. 

2 I think some of those concerns that you 

3 mentioned, if I could take a moment and just hit 

4 those, you may see that they really don*t belong 

5 within the Task Force. Maybe there is a different 

6 forum that you might want to seek to do that. 

7 The issue of the oversight, the one percent 

8 I heard mentioned, that was "agreed to” through a lot 

9 of debate, and a lot of discussion with the National 

10 Governor’s Association, the Association of Attorney 

11 Generals, also ASTSWMO. And what I would propose if 

12 that's inadequate, or if there is a problem with that, 

13 maybe that be the focus, because I think that worked 

14 pretty well to identify a level. Whether it's one 

15 percent, three percent, who knows what it is? 

16 But that would offer you an opportunity. 

17 As far as things outside of that mechanism, 

18 that you would see that you would have oversight, if 

19 they were related to the base closure activity, our 

20 Office of Economic Adjustment has the ability to offer 

21 grant money, and has the ability to work for community 

22 redevelopment. You mentioned Mather, about additional 
moneys, and we may be able to be address it through 
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1 that mechanism. 

2 I think we were trying to capture here is 

3 that "adequate resources," are available. And the 

4 BRAC — I was talking about this special account. 

5 There is no difference whether it*s DERA, or whether 

6 it*s BRAC, as a source of funds as far as the 

7 oversight issue. 

8 What we were getting at as far as this task 

9 force recommendation in whether Congress could ensure 

10 whether there is adequate resources identified, and I 

11 know that they were trying to handle this problem 

12 through hearings. There is going to be a series of 

13 hearings next year by the House Armed Services 

14 Committee. 

15 Maybe the Congress is too early right now, 

16 if what your saying is that if 0MB doesn't provide 

17 adequate funds, let's say, going in, but that doesn't 

18 preclude Congress from saying, "Hey, you didn't 

19 provide adequate funds" debating it and then adding 

20 funds. 

21 MR. GOODHOPE: That's why we have a base 

22 closure account. 

23 MR. DOXEY: Right. I think that is DoD's 
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1 and EPA's responsibility is to provide a workable 

2 plan. I think what we ' re going to be bumping up 

3 against is the ability of our contractors out there to 

4 perform the work way before we hit the big one. 

5 MR. GOODHOPE: Ken, I hope you’re going to 

6 be coming out next week to Texas. And when the people 

7 ask you from the community, well, **Is there going to 

8 be money to clean up the bases?” Whatever the 

9 commitments that we are signing, that we will be 

10 signing now over the next year or two, those 

11 commitments are good. 

12 You know, and I hope we haven’t answered for 

13 them because, you know, if the answer is, you know, 

14 there are, you know, and I don’t mean this 

15 pejoratively, you know, there are gnomes in 0MB that 

16 make decisions that intuit whether or not money goes 

17 to Bergstrom, or Fort Worth. It depends on what those 

18 decisions are. 

19 And they may decide that money shouldn’t go 

2 0 there, and advise whoever it is that they need to 

21 advise that the agreements that we’re signing now mean 

22 nothing. Because we can’t do anything. 

23 MR. DOXEY: I guess, let me respond to that 
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1 with — 

2 MR. GOODHOPE; I don't mean to put you on 

3 the spot . 

4 MR. DOXEY: The Department, in open 

5 testimony before Congress, has stated that plans on 

6 meeting its responsibilities at the bases they have 

7 signed agreements to. And we are continuing to 

8 negotiate agreements, working with EPA to sign more. 

9 Our good faith hasn't been broken. 

10 It's hard to justify what will happen in the 

11 future except to say, today we plan to have adequate 

12 resources. 

13 MR. GOODHOPE: And I believe that. I'll be 

14 the first person to believe that. But when you're 

15 talking about making allocations among 86 bases, or 83 

16 bases, I think that's going to be very hard. 

17 MR. GRAY; I think one thing is maybe taken 

18 — I don't think DoD necessarily is who Sam mistrusts, 

19 I think it's 0MB, Kevin. 

20 MS. SHIELDS: Congress is the one who 

21 finally appropriates — 

22 MR. GRAY: I understand, but in this case, 

23 the Congress added the whole base closure account and 
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1 there is a record of Congress here. But I think if 

2 you* re going to make this kind of recommendation, it 

3 ought to be a substantial recommendation that the 

4 Administration and the Congress ensure that adequate 

5 resources are available to DoD, EPA, and the states, 

6 for environmental restoration. 

7 And then we have got a recommendation that 

8 also goes to 0MB, and not just to the Congress, 

9 because a zero sum budget game is going on under the 

10 budget agreement up there. You can’t add one place 

11 without subtracting some other place. And, if the 

12 Administration doesn't put base closure cleanup money 

13 into the budget request, then the Congress has to find 

14 someplace to cut in order to add it. And I*m afraid 

15 that down the road they're going to do what we have 

16 said elsewhere in this report we don't want them to 

17 do, and that is, shift money from the DERA account for 

18 operating facilities over to closing bases. 

19 So, I think that recommendation ought to be 

20 addressed to the Administration, as well. 

21 MR. DOXEY; Would that fix your concern? 

22 MS. KWEI: No. 
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MR. DOXEY: Your immediate concern? 
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1 MR. GOODHOPE: I think we need to have 

2 recommendation that Congress needs to look at the way 

3 these, the clean up — the closing and the clean up of 

4 these 86 bases, I think they need to do another task 

5 force, or something, on that. And get 0MB to the 

6 table, and ask them what they're going to be doing. 

7 And ask them about previous problems. 

8 MS. SHIELDS; I'm sorry, we're negotiating 

9 with proxies. 

10 MS. KWEI: What I mentioned earlier, states 

11 believe that this task force report fails to address 

12 states ' concerns regarding funding and reimbursement 

13 adequately. And thus we — 

14 MS. SHIELDS: Why doesn't that sentence — 

15 it says to give you money. And if we add in oversight 

16 after restoration, why doesn't that do it? I'm just 

17 trying — we're getting all hung up on — 

18 MS. KWEI: Right. Let me just point out 

19 that — 

20 MR. GOODHOPE: This is a very important 

21 issue. 

22 MS. KWEI: In this report, the report 

23 strongly recommends that we use the mechanism, set up 
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1 in FFA*s, and the mechanism set up in the DSMOAs, so 

2 I think it*s very important to follow up. I think 

3 that the FFA*s and the DSMOAs need to be amended to 

4 address the new base closure issues. 

5 MS. SHIELDS: Well, have you got some 

6 language? 

7 MS. KWEI; Yes. The one I just read to you 

8 basically is from the letter from Mr. Strock. We 

9 would recommend that this paragraph be added to this 

10 report, perhaps as part of the recommendation at the 

11 end. That the DSMOAs need to be amended to make sure 

12 that states oversight activities be fully reimbursed. 

13 MS. SHIELDS: Where are you reading from 

14 your letter? 

15 MS. KWEI: Page five. Chapter five, first 

16 paragraph. 

17 MS. SHIELDS: Do you have any problem with 

18 this? 

19 MR. GRAY: Did we amend it to say the 

20 recommendation would go to the Administration and the 

2 1 Congress? 

22 MS. SHIELDS: I don't care. 
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MR. GOODHOPE: I would suggest that sentence 
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1 in addition to the addition of the paragraph from Mr. 

2 Strock*s letter, that we amend the first sentence of 

3 the first paragraph of page 36 to read, "The task 

4 force recommends that Congress and the Administration 

5 ensure that adequate resources are available," 

6 MS. SHIELDS: And you want to add, "And 

7 oversight after restoration," or not? 


8 

MR. 

GOODHOPE: 

That would 

be fine. 

9 

MR. 

DAVIDSON: 

EPA would. 


10 

MS, 

SHIELDS: 

And then you 

want to add this 

11 

paragraph on 

your page 

five of the 

Strock letter as 


12 the final paragraph before you — 

13 MR. DOXEY: I don*t want to say this as an 

14 objection, but why don*t we just express a view at 

15 this point in time is that, we arrived at a 

16 percentage, and the involvement that we had with all 

17 the regulated entities in doing that but, I think by 

18 putting a paragraph that says, "as soon as possible," 

19 would defeat the openness of the process. 

20 And I guess from a DoD perspective, when we 

21 were building the DSMOA, not necessarily a comment on 

22 this language, we felt that a one percent cap was 

23 sufficient enough to fully reimburse. 
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MS. SHIELDS: Let me offer a compromise. 
What if the task force recommended that DSMOA*s be 
reviewed as soon as possible to ensure that states are 
— that base closure oversight — 

MR. GOODHOPE: Be fully reimbursed. 

MS. SHIELDS; — is addressed in the — 

MS. KWEI: Well, I don’t think we view it 

strong enough, because this is, after all, an 
agreement between DoD and the state agencies. 

MS. SHIELDS: But what Kevin is saying is 
that in DoD’s view, it may be that some of these 
already have taken into consideration the amount of 
money that it’s going to take on the bases that are 
going to be closed. Maybe some others haven’t. 

The task force shouldn’t make the decision 
that they have to be amended, but we could recommend 
that they be reviewed to see whether they need to be 
amended . 

MS. KWEI: Well, maybe here DoD headquarters 
in D.C. is not aware of the real life problems we have 
in California. You look at the DSMOA language, you 
can interpret it either way. It’s not that clear. 
And that's where the problem comes from. 


302 


1 In California, for example, we did some work 

2 on Presidio, and that’s not their ~ somehow it’s — 

3 okay, we sent a bill to DoD, or to the base. The 

4 base commander sent it back, and said, "The work you 

5 did is not DERA funded activity." But it’s base 

6 closure activity. But it’s not spelled out in the 

7 DSMOA. So we’re having a problem billing DoD in 

8 California. 

9 So, because of these problems we have — 

10 actually they are reoccurring. Because some base 

11 commanders have a very narrow interpretation of DSMOA. 

12 On the face of the language, if they don’t see 

13 anything outside of DERA, so they just send the bill 

14 back to our department. So, for that reason, we would 

15 like to address problems like that in the future by 

16 amending DSMOA to make it very clear. Base closure or 

17 re-use related activities are all reimbursable. 

18 That’s only fair. So we would like to — 

19 MR. DOXEY: Let me address the one comment 

20 that you made. When we looked at the DSMOA program, 

21 the DSMOA program was seen as a leadership effort to 

22 bring resolution in certain areas where there was some 
uncertainties. So, I think there’s a lot of merit to 
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1 doing what you* re saying. 

2 In view of how that DSMOA process has 

3 evolved, it would be counterproductive to have the 

4 task force go in after DSMOA. But I don*t object to 

5 having a review of the funding issue to see if there 

6 are adequate resources for the state for whatever 

7 function is eligible. Our point was that we wanted to 

8 focus on that your having adequate resources to do 

9 what is necessary to close that base. 

10 There’s a lot of history to the one percent. 

11 And that’s a very controversial subject that has 

12 always been, and always will be. You may not want to 

13 discuss this point. 

14 You may want to ensure, "that there are 

15 adequate resources, and that a mechanism can be 

16 reviewed." 

17 MR. DAVIDSON: Can I make a proposal that I 

18 have. After the first sentence, which would say, "The 

19 task force recommends that Congress and the 

20 Administration ensure that adequate resources," blah, 

21 blah, blah, "for environmental restoration and 

22 oversight at closing bases." Next sentence, "Base 

23 closure activities may result in regulatory oversight 
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1 activities that are in addition to existing CERCLA 

2 responsibilities, (e.g,, clean closure, or clean land 

3 determinations) , and so on and so forth. 

4 It may be useful here to get to your point, 

5 that there is a marker left in here to indicate that, 

6 CERCLA, we have certain responsibilities, base 

7 closures, there's going to be some different ones in 

8 addition to those that will have some resource 

9 ramifications. Because I know we are concerned about 

10 that at EPA, 

11 MR. DOXEY: That's a good point. I agree 

12 with that. 

13 MR. DAVIDSON: With an e.g., I don't know if 

14 we can figure out exactly, but take some of the stuff 

15 out of there. 

16 MS. SHIELDS: That sounds better to me than 

17 mandating that all of these be amended, when we don't 

18 know whether they all need to be amended or not. So, 

19 I would agree to that in concept. Why don't you all 

20 write it, and we'll read it before we move out of this 

21 chapter, okay? Is that — will you work with the 

22 state and write it down? 


23 


MS. KWEI: Sure. 
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1 MR. GOODHOPE: Ma*am, one point of 

2 clarification. And that is that, while the sentences 

3 that we have, while the first sentence is fine from 

4 our perspective, that we will be reserving the right 

5 to add a little bit more of our concerns, probably 

6 from the state perspective, in additional, or some 

7 other comments . 

8 MS. SHIELDS: I wouldn’t be the least bit 

9 surprised. (Laughter) I wouldn’t be surprised if 

10 there are other places in this chapter where you may 

11 want to say the states need money. Okay? 

12 Are there any more specific comments on page 

13 36? We’ll move to page 37. I have a rewrite of the 

14 description of the consent decree in the letter that 

15 we circulated. It’s on page three if people want to 

16 read it. It’s page 37, the third full paragraph, 

17 rewrite the first sentence as follows, ’’The defendants 

18 also agree to establish a second trust (the Custodial 

19 Trust) to receive the full title to approximately half 

2 0 of the site, which was owned by defendant that had no 

21 other assets.” 

22 Then under the terms of — then it goes on, 

23 this is a more accurate summary of the case. I don’t 
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imagine anybody else would know or care about that. 
(Laughter) But, we try to focus on events. Are there 
any more comments on page 37? We *11 move to page 38. 

Are there any more — are there any comments 
on page 38? 

MR. GOODHOPE; Let me make sure the 
recommendations conform to the body of the — 

MS. SHIELDS: Right. We* re still working on 

the language, so I pledge to you that we *11 come back 
and read that before we leave here. And we *11 move 
back now to chapter four. But, madam chairwoman is 
going to take a break before that, so we will resume 
in two minutes. 

(Whereupon off the record from 3:36 p.m. 
until 3:42 p.m.) 

MS. SHIELDS: We* re going to chapter four 

now. Exercising the prerogative of the chair, I get 
to make my comments first. Page 31, at the end of the 
second paragraph, someone threw in the idea of 
modifying the waiver of sovereign immunity. I would 
propose ending that sentence at EPA, and leaving out 
the next sentence. 

There is not a hidden agenda here. I think 
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1 we are really talking about delegation, not immunity 

2 waivers. And I think the reason that was put in there 

3 was to say it*s unlikely that Congress would give — 

4 would take authority away from the states. Truly, 

5 that's not going to happen. 

6 That's more in the nature of delegation than 

7 waiver. As for the last sentence of the paragraph, 

8 the point is more clearly made in the next paragraph 

9 which talks about what the states can do. So, I would 

10 end the paragraph at EPA. That leaves out the last 

11 clause about sovereign immunity in the last sentence. 

12 And I would change in the next paragraph "most states" 

13 to many states. I think that is more accurate. 

14 Anybody have any problems? 

15 MR. GRAY: Well, having spent 30 years with 

16 the Congress, I hesitate to predict anything Congress 

17 is likely or unlikely to do. 

18 MS. SHIELDS: I mean, as far as I'm 

19 concerned, we could leave out the whole sentence. 

20 MR. GRAY: I would prefer leaving out the 

21 whole sentence. 

22 MS. SHIELDS: That's fine with me. 

23 MR. GOODHOPE: Which — what are you talking 


308 


1 about now . 

2 MR. GRAY: The sentence that says, "Congress 

3 is unlikely to eliminate this overlap and place the 

4 entire responsibility for..." 

5 MS. SHIELDS: That*s a good point. 

6 MR. GOODHOPE: I can allow — 

7 MR. GRAY: I didn't know what that meant. 

8 The only thing predictable about Congress is its 

9 unpredictability. 

10 MR. GOODHOPE; I can see why it's there. 

11 The only way the states will have some authority — I 

12 guess we were saying it's unlikely the Congress was 

13 going to take away — 

14 MS. SHIELDS; There's just no point in 

15 saying it. 

16 MR. GRAY; On the other hand, in that next 

17 sentence, I think you need to say, "States have 

18 significant statutory responsibilities for non-NPL 

19 sites.” 

20 MR. DOXEY; I'm sorry? What was that? 

21 MR. GRAY; The next sentence says, "On the 

22 other hand, under CERCLA, states have significant 

23 statutory responsibilities," and I think you should 
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1 add, ”for non-NPL sites.** 

2 MS . SHIELDS : I would leave out that 

3 sentence because in the next paragraph you talk about 

4 what CERCLA provides for states. I don*t think it 

5 hurts anything to just leave that out. 

6 MR. GRAY: Yes. Because non-NPL sites is 

7 mentioned in that last sentence. 

8 MR. PENDERGRASS: It was supiposed to be a 

9 transition to the next sentence — or to the next 

10 paragraph. It was just to be the transition. 

11 MS. SHIELDS: I would end the second 

12 paragraph, ** After delegation is — ** And then go to 

13 the next paragraph. 

14 Does anybody — I think Gordon, you made — 

15 we suggested changing *'most states** to "many states 

16 also now operate their own clean up programs." 

17 MR. PENDERGRASS: Well, factually — 

18 factually it is most states. 

19 MS. SHIELDS: Is it over 50 percent? 

20 MR. PENDERGRASS: Oh, yes. Actually, there 

21 are 49 that have funds to do clean up. And, well, 

22 somewhere right around 25 that have full enforcement 

23 kinds of authorities. Forty nine of them have funds. 
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1 

MS. 

SHIELDS: 

I’m happy to defer to — 

2 

MR. 

GRAY: I 

think the last time we looked 


3 at it, though, something like 50 percent of the clean 

4 ups were done by something like six states. I mean, 

5 they have programs, but that doesn’t mean it*s an 

6 effective program. 

7 MR. PENDERGRASS: But they have — they do 

8 have funds, and are authorized to do clean ups. 

9 MS. SHIELDS; You want to leave it "most" — 

10 should we — ? 

11 MR. GRAY: I think it’s an accurate 

12 statement that most states have a clean up program, 

13 although they obviously do vary significantly. 

14 MS. SHIELDS: How well funded it is is 

15 another question. 

16 MR. GRAY: One further thing, if I might, on 

17 that page, on the first line, I think we should add 

18 the word "may," where it says, "EPA and the state may 

19 have overlapping regulatory authority." I don’t think 

20 it*s a sure thing. It may or may not occur. 

21 MS. McCRILLIS; In all cases, or as a general 

22 rule? I think we might say that in many cases the 
potential is there in great measure. Particularly 
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1 where, definitely where the site is also a RCRA 

2 facility. 

3 MR. GRAY; If you want to say, "have 

4 overlapping regulatory authority at most Federal 

5 facilities,” or "at many Federal facilities.” That*s 

6 fine. I just don't think we need to say that they 

7 automatically have overlapping regulatory authority. 

8 It may not be true. 

9 MS. SHIELDS; I would prefer your first, 

10 because I don't know whether it's most, or many, or 

11 some, or — so let's just say may. 

12 MR. EDWARDS; We have some revisions up 

13 here, to the paragraph before. 

14 MS. SHIELDS: Are these — ? 

15 MR. GOODHOPE; Page 27. And before the 

16 chair has any fits, please give me a chance to 

17 retract. Most of the changes are self e^lanatory, 

18 except for the last one regarding the unitary 

19 inspective executive theory. We are going to withdraw 

20 that change. 

21 We will go on record as saying, though, that 

22 the reason we are is that it's not a statutory 

23 barrier, it is an interpretation, an administrative 
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1 interpretation barrier. But nonetheless, we were — 

2 we will withdraw the unitary executive change at the 

3 end of the — 

4 MS. SHIELDS: So basically then, the changes 

5 on this page amount to changing the word "delegation” 

6 to "authorize” . 

7 MR. GOODHOPE: Right. 

8 MS. SHIELDS: I think that's a more accurate 

9 way. 

10 MR. KUSHNER: May I ask a question. What is 

11 the RCRA — the actual transfer from EPA to the state. 

12 Is it a delegation, or is it an authorization? What 

13 is the executive order? 

14 MR. DAVIDSON: It's an authorization. 

15 MR. RUNKEL: This correctly states the 

16 activity. 

17 MR. KUSHNER: For Texas? 

18 MR. DOXEY: And is that the way it is for 

19 all the states, or is it just for Texas? 

20 MR. RUNKEL: We treat Texas differently than 

21 (Laughter) . 

22 MR. DAVIDSON: I do have a question on — 

23 not on the changes you guys are suggesting, but there 
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1 are four sentences down that states, “Although states 

2 may be authorized to administer the RCRA regulatory 

3 program. Congress should quickly provide that EPA 

4 retain authority to enforce the statute.” Okay, 

5 that's overfiling authority. I assume that's what 

6 they're trying to get at here. 

7 The next sentence, "This ensures some 

8 regulatory overlap and duplication, even under a 

9 statute that provides for authorization." That's a 

10 fairly strong statement there that, I don't think it 

11 practice — 

12 MS. SHIELDS: Yes. It is. It's pejorative. 

13 MR. DOXEY: Which one is this? 

14 MS. SHIELDS: "This ensures some regulatory 

15 overlap and duplication." It also ensures some 

16 environmental safeguards, I would point out, when you 

17 have got a state that's not doing anything. 

18 MR. DAVIDSON; Yes. I — what's the point of 

19 having that — 

20 MS. SHIELDS; That's a good question. 

21 MR. PENDERGRASS; Well, the point of having 

22 it in here is that the problem is that the task force 

23 is trying to deal with is eliminating overlap, and 
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1 this is where the overlap is. 

2 MR. DAVIDSON: In overfiling authority? 

3 MR. PENDERGRASS; No. The overlap is in two 

4 places. It*s the overlap between RCRA and CERCLA, 

5 that's one situation. Then there's also overlap in 

6 overfiling authority. And I don't think it's 

7 pejorative to state that it's there. 

8 MS. SHIELDS: Well overlap and duplication 

9 are not non-pejorative words. They are — in our 

10 lexicon, those are bad words. Now, if you want to 

11 add some good words in there, maybe, we can — 

12 MR. DOXEY: I think what we're getting at — 

13 what is the purpose of the overlap that there — maybe 

14 that's a bad word, overlap, but that dual 

15 responsibility; it ensures something. Maybe that's 

16 what we want to get at. 

17 MR. PENDERGRASS; Maybe it means that there 

18 is some dual purpose — 

19 MS. SHIELDS: Maybe dual responsibility. 

20 MR. DAVIDSON: If there is a situation of 

21 noncompliance at a DoD facility, and EPA doesn't feel 

22 that the state is taking appropriate enforcement 

23 action, we have the ability to go in and using state 
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1 law take that action. So it*s a protective devise. 

2 I*m not sure that that creates an 

3 duplication or an overlap. What it creates is 

4 administration of enforcement of law. 

5 MS. SHIELDS; Can everybody agree on 

6 amending — on changing "regulatory overlap and 

7 duplication" to "dual responsibility"? Can we go with 

8 that? 

9 MR. DAVIDSON: Well, I want to — how would 

10 that be a dual responsibility? I mean — there's 

11 MS. SHIELDS: Well, it*s — both entities 

12 have a responsibility. One didn't live up to his. 

13 MR. DAVIDSON: Well, the reason I say that 

14 is that may connote some duplication. Okay? And I'm 

15 just not sure that's really the case in point. 

16 MR. PENDERGRASS: Well, there is some 

17 duplication, because the only way you're going to find 

18 out about it is to be doing the oversight. And, it 

19 would not be duplication if you got out completely. 

20 MR. DAVIDSON: Well, the point is, does this 

21 type of structure slow down DoD, or create confusion 

22 in the field by DoD to expedite clean up and 
compliance? Is that what we're trying to get at here? 


23 
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1 MR. KUSHNER: I think that’s what we have 

2 said. That why we — that’s why we have this issue to 

3 begin with. 

4 Ms. McCRILLIS: But, what I would clarify is 

5 that the problem has not been so much with the EPA’s 

6 ability to be able to come in and enforce the statute 

7 under its oversight, RCRA oversight, but rather the 

8 dual jurisdiction problem has been more with CERCLA 

9 and RCRA, than possibly state laws. I wouldn’t say 

10 it’s as real a problem with state laws. 

11 I don’t think we have really experienced 

12 the, type of dual jurisdiction problem, where EPA has 

13 exercised its oversight role over a state delegated 

14 RCRA program. So, I don’t know that is as much the 

15 problem as the other area, RCRA vs CERCLA, is the 

16 problem. 

17 MR. GRAY: I think we have made another one 

18 of these leaps here. I don’t see anything in the 

19 terms of reference of this task force that talks about 

20 eliminating overlapping authority. It talks about 

21 improving interagency coordination within existing 

22 laws and regulations. By the way, it’s to streamline 
within existing laws and — 


23 
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1 MR. PENDERGRASS: The point here was not 

2 that — this is not here to talk about eliminating. 

3 It's here to talk about there's a problem, and the 

4 next — the recommendation is to use the agreement 

5 processes to avoid the problems. 

6 Now, if DoD is saying that it's not really 

7 a problem, then we'll take it out. But it's part of 

8 the background to say that there are some problems, 

9 and that the solution is to deal — to use the 

10 agreements, and better use those agreements. 

11 MR. DOXEY: How about if we put the fix in 

12 maybe the word that says, since this is supposed to be 

13 an example, or a prediction of what could happen, 

14 maybe if we interject the word, "the potential is 

15 there for," or something like that. 

16 That may make you a point here, and then 

17 allow your recommendation to clarify what you're 

18 actually saying later. 

19 MR. DAVIDSON: To be honest with you, I have 

2 0 got kind of a problem with that approach, I mean, 

21 RCRA CERCLA is one thing. We'll get toi that in a 

22 second. But in terms administering compliance, I 

23 mean, there is a design, and there are reasons for 
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1 doing this. 

2 Nowhere in my tenure at EPA has it ever been 

3 brought to my attention that overfiling authority, or 

4 administration of compliance in enforcement of 

5 regulatory standards has reduced, has caused delay, or 

6 overlap, or duplication, and frankly I*m not sure I 

7 want that laid out here, because I don’t think that’s 

8 the case. 

9 RCRA CERCLA is something different. We can 

10 talk about that. But my proposal would be just, not 

11 to even include most of this paragraph. 

12 MS. McCRILLIS; I would concur, or I would 

13 recommend that that happen. I agree with what you’re 

14 saying. The problem has really been between, RCRA and 

15 CERCLA, not so much EPA RCRA over filing state RCRA. 

16 MS. SHIELDS: Is it sufficient for you to 

17 just delete the line that starts, ’’This ensures.”? 

18 MR. DAVIDSON: Well, the line after that 

19 also. 

20 NS. SHIELDS: That's already gone. The last 

21 two are gone. So we’re just deleting the last three, 

22 so that that paragraph would end with, "Congress 

23 clearly provided that EPA would retain authority to 
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1 enforce the statute." Period. End of paragraph. 

2 MR. KUSHNER: I would like to make a point. 

3 I recognize your concerns with respect to enforcement 

4 of compliance, and I agree with you that in general, 

5 compliance as used generally do not impede our CERCLA 

6 programs, except in one instance. 

7 And, in fact, this is the one instance I 

8 think that causes most of our RCRA CERCLA integration 

9 problems. Because my experience has been that we have 

10 been very successful in coordinating our CERCLA 

11 obligations with our RCRA corrective action 

12 obligations. Where the difficulty comes, then, is 

13 when you have got closure issues with respect to 

14 unperroitted units that have also been scored for 

15 purposes of CERCLA, and was the basis for listing a 

16 facility that the state wants to address as a RCRA 

17 compliance issue. 

18 But as part of closure, as you know, there 

19 are corrective action provisions included, ground 

20 water monitoring, etc., that sometimes do not mesh 

21 with the overall remediation going on at the facility. 

22 So, to the extent they want to address those type of 

23 closure issues in the context of a consent order, and 
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1 the state may wish to impose inconsistent schedules 

2 with the schedules that have been negotiated for the 

3 CERCLA clean up agreement, the compliance issues do 

4 cause us problems. 

5 And cause additional expense in the clean 

6 up, because often we require them to install separate 

7 ground water monitoring systems for the particular 

8 unit, which is some instances has been located in a 

9 larger area contamination, such as the ground water 

10 monitoring provides little beneficial information for 

11 us. So, it costs us a million dollars to install 

12 ground water monitoring for, in our mind, no reason. 

13 MR. DAVIDSON: The closure issue is — I 

14 wouldn't — that is sort of in a gray area. But I 

15 don't think — that's something I would address more 

16 in terms of a clean up RCRA CERCLA type of issue, 

17 because that's where we find that problem. Not in 

18 terms of, "Have you labelled your drums in safety — 

19 ?" 

20 MS. SHIELDS: Okay. Have we got agreement 

21 to end that paragraph at the word "statute," at about 

22 the fifth line from the bottom of the paragraph? Can 

23 we move on to the next page? 
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1 MR. KUSHNER: Excuse me. We have some 

2 changes on pages 31 and 32. The first paragraph, the 

3 introductory paragraph, on the last full line after 

4 "regulatory** editing the words remedy selection, so 

5 it *11 say regulatory remedy selection authority. 

6 MR. DOXEY: Excuse me. I don't have those. 

7 Where are those from. 

8 MS. SHIELDS; Whose changes are they? 

9 MS. McCRILLIS: These are changes that we 

10 recommended. I talked through some of this with Mr. 

1 1 Baca yesterday . 

12 MR. PENDERGRASS: In the first like of — 

13 MS. SHIELDS; Wait a second. What was that 

14 one? You have added — ? 

15 MR. PENDERGRASS: Remedy selection authority . 

16 MS. SHIELDS: Instead of regulatory? 

17 MS. McCRILLIS: The issue here was the term 

18 "lead” started creating some problems. What you 

19 really mean by "lead" responsibility. Did you mean 

20 remedy selection authority, did you mean you're 

21 actually doing the clean up work, or did it mean that 

22 you were overs ighting? And so, in order to make sure 

that there was some clarity, and there wasn't 


23 



confusion over what we meant by these various terms, 
these are recommended changes to help sort through 
that. 

MR. PENDERGRASS: I*m not sure that — 
again, I think — I think it's whatever as 
consolidating regulatory authority there, that's the 
problem that we're dealing with. Later on, there are 
specific points where it discusses lead, and we were 
willing to add — 

MS. SHIELDS: The chair is changing over, 
and we would like to break for a minute, so we can get 
clear where the comments are coming from at DoD. 

(Whereupon, off the record from 4:02 p.m. 
until 4:12 p.m.) 

MS. SHIELDS: Maybe we don't need to wrestle 
with some of this. We are finished with page 31 of 
chapter four. No — we're not. I'm sorry, we're not. 
We're finished with some comments on — 

Oh, Tom, this is left over. On page five, 
we agreed in concept to something, and then they went 
and drafted language. And this is the draft language 
that people need to agree to. It's supposed to fit in 
— this language that came around for chapter five is 



after the first sentence of the first full paragraph? 
Is that right? 

MR. RUNKEL; On page 36? 

MS. SHIELDS: On page 36, first full 
paragraph, after the first sentence, this would be 
inserted? Is that right? 

MR. DAVIDSON: I would — I think that the 
— I was the thinking the base closure activities may 
in regulatory agency oversight should actually go up, 
should go in after the first sentence. 

CHAIRMAN BACA: Does everybody have a copy? 

MS. SHIELDS: Just put this as a new 
paragraph before ”use of proceeds”? 

CHAIRMAN BACA; Do you have extra copies to 
hand out? The reporter is having difficulty with 
everybody talking at the same time. 

Let me read the statement. ”The Task Force 
recommends that Congress and the Administration ensure 
that adequate resources are available to DoD, ERA, and 
the states for environmental oversight and restoration 
at closing bases. In addition, the Military Services 
should expand environmental education programs to 
retrain engineers, scientists and contracting 
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specialists who have been displaced from other jos 
assignments due to base closures and realignment. 

Base closure activities may result in 
regulatory agency, i.e., EPA and the states, 
(oversight activities that are in addition to their 
existing clean up oversight responsibilities.) The 
Task Force recommends that the existing DSMOA be 
reviewed as soon as possible.” I*m not sure what this 
means. "To ensure that the states will be fully 
reimbursed for their oversight activities. These 
additional oversight activities may require amendments 
of DSMOA." 

What do you mean by the task force 
recommends that the existing DSMOA be reviewed as soon 
as possible? 

MR. RUNKEL: We had talked about the current 
DSMOA* s not reflecting base closure oversight 
activities. And that's when Gordon had added in that 
first sentence or the second to reflect that. And 
then, we had originally said the existing DSMOA* s be 
amended as soon as possible. And DOJ again expressed 
concern that that was too mandatory. 

CHAIRMAN BACA: Does anybody have a problem 
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1 with this language? 

2 MR. KUSHNER: My only concern would be to 

3 ensure that that language is consistent with the 

4 existing DSMOA principles and policies. 

5 CHAIRMAN BACA: As far as I know, it is. 

6 Where do we want this inserted? Page 36? After 

7 "closing bases”? 

8 MS. SHIELDS: This is the first paragraph. 

9 This is this paragraph. 

10 CHAIRMAN BACA: For the record? 

11 MS. McCRILLIS: May I just bring up one 

12 issue we had discussed earlier was the question of 

13 fully reimbursed? Did we not talk about that earlier? 

14 MR. RUNKEL: We* re just recommending that it 

15 be reviewed, not saying they have to be amended. That 

16 was the issue. 

17 CHAIRMAN BACA: Okay. Then are we through 

18 with page 36? Okay. Let*s go to chapter four? It 

19 shouldn*t take more than a few minutes to get through 

20 this. 

21 MS. SHIELDS: We have already made quite a 

22 few changes to page 31. We* re not quite through. 

23 CHAIRMAN BACA: Okay, page 31. Anymore 
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1 comments on page 31? 

2 MR. GRAY: Just a question. The statement 

3 is made, the second sentence, "The overlapping 

4 authority has, however, led to confusion, conflict, 

5 and delay in timely clean up of military bases." In 

6 the preceding discussion, I think we sort of came 

7 around to the point of view that this problem is more 

8 a problem between RCRA and CERCLA rather than between 

9 EPA and the states. 

10 Do we have some examples where it has led to 

11 confusion, conflict, delay in timely clean up of 

12 military bases? 

13 CHAIRMAN BACA: There are many examples. 

14 Many examples. 

15 MR. GRAY: Well, is it an overlap between 

16 state and EPA? 

17 MS, McCRILLIS: One of the ones that Larry 

18 mentioned this morning was at Robbins Air Force Base, 

19 where the state had an ongoing RCRA corrective action, 

20 and then the site was later added to the NPL. And, 

21 you know, we were all able to finally get together and 

22 work out the problems at the facility but, the problem 

23 is, it takes time to work through those issues. 
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MR, GRAY: But was it the 

handling the RCRA action? 

MS. McCRILLIS: Yes. The 

lead, and then the site was added on the NPL. Tha€*s 
correct. 

MR. GRAY: And that led to problems betwe'eri 

EPA and the state? 


state that was'! 

■ ■7::r ' 

Istate had ^he 


MS. McCRILLIS; 


Yes. 


In that case it 


1 

depends on, obviously, whether the state has tli'e| 
delegated RCRA authority or not, whether |or not you*r^e 
going to encounter dual jurisdiction between EPA and; 
the state. But in that particular case, jthat was thk 
situation, where the state was — 

CHAIRMAN BACA: It*s a real' situation/, 

though. It really is. 

MR . GRAY : We seemed to be in agreement a^ 

while ago that it was between RCRA and CERCLA and not* 

1 ■ 

whether it was the state that had the lead, or EPA. 

1 . ■ ■■ 

CHAIRMAN BACA; It*s a problem with the 

1 

laws, and it's a problem with the agencies applying 
those laws. 

MR. GRAY: I'm sure we have some examples. 

CHAIRMAN BACA; Yes. We do. 1 Any more 
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1 

conmients on page 31? We 

don't need any more examples. 

2 

Sam? 


3 

MR. GOODHOPE: 

Page 29, 

4 

CHAIRMAN BACA 

: We're not going back. 

5 

MS. SHIELDS: 

We finished page 14. I want 

6 

you to know that we are 

not going back. 

7 

MR. GOODHOPE: 

Well, you do have to go back 

8 

to chapter two. 


9 

CHAIRMAN BACA 

: Okay. Go ahead. 

10 

MR. GOODHOPE: 

Again, just standing up for 

11 

the rights of states to 

maintain their roles — their 

12 

role. 


13 

CHAIRMAN BACA; 

: This document is not going 

14 

to do that. 


15 

MR. GOODHOPE: 

Pardon? 

16 

CHAIRMAN BACA: 

This document is not going 

17 

to do that. 


18 

MR. GOODHOPE: 

This document? 

19 

CHAIRMAN BACA: 

This document. 

20 

MR. GOODHOPE: 

What? 

21 

CHAIRMAN BACA: 

I mean this report. 

22 

MS. SHIELDS: 

Does not give them something 

23 

they don’t have, in the 

sense of the state — 
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1 MR. GOODHOPE : I * m reiterating , or 

2 reinforcing the idea that there are state out there do 

3 have some responsibilities under laws as they 

4 presently exist. And again, I may be stating the 

5 obvious, but — 

6 MR. PENDERGRASS; What they have done is add 

7 a little specificity. We already have that many 

8 states take an active role in clean ups of Federal 

9 facility NPL sites. It was period. We have added the 

10 including responsibility for oversight, and management 

11 at state lead and Federal NPL sites. 

12 And my only question is that phrase has 

13 caused problems with — EPA doesn't, I believe, refer 

14 to them as state lead sites. 

15 CHAIRMAN BACA: Can we have EPA clarify that? 

16 MR. DAVIDSON: That's my question. I'm 

17 trying to get what you guys were — what you meant by 

18 that. I mean, we can't delegate certain authority to 

19 the states at NPL sites. 

20 CHAIRMAN BACA: Okay. Sam do you want to 

21 let your attorney speak? 

22 MR. EDWARDS; An example of this would be 

23 like the Sykes Superfund site in Texas, which is a 
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1 Federal Superfund site, but includes the state has 

2 taken the responsibility of managing the contracting, 

3 and so forth. Of course, EPA still writes the broad, 

4 but it the management's responsibility under an MOU 

5 with EPA, not a delegation. 

6 MS. SHIELDS: But why are you calling that 

7 state lead? 

8 MR. EDWARDS: Because that*s what it*s 

9 called. 

10 MR. DAVIDSON: But the difference here is 

11 that*s not a Federal facility, right? 

12 MR. EDWARDS: That*s correct. 

13 MR. DAVIDSON; It*s a private orphan site 

14 that would be under our fund lead program which, 

15 through cooperative agreements and MOU with the Region 

16 VI, that’s a little confusing here, because it's not 

17 specific — 

18 MR. GOODHOPE: Is it a crucial difference 

19 between what — what difference does it make if it’s 

20 a Federal facility or not? Whether states can take 

21 over the management? 

22 MR. DAVIDSON; Well the difference is under 

23 120 CERCLA. I want to clarify, the way the statute 
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1 works under 120, in 120(g) we probably have section 

2 authority. We're not allowed to delegate that. So, 

3 basically, EPA would retain certain authority. We 

4 can't give that to you to run the site. 

5 MR. PENDERGRASS: And on the other side of 

6 the — the agency that owns the facility is the one 

7 that is taking the lead in doing the action, whereas 

8 in a private facility, the state might take the lead 

9 and actually — on a Fund lead one, the state would be 

10 doing the contracting and everything. 

11 I think we just — we have to — maybe the 

12 thing to do is here delete this phrase "state lead," 

13 and say, including responsibility for oversight and 

14 management at some Federal NPL sites, rather than 

15 characterizing it. 

16 CHAIRMAN BACA: Gordon, do you have a 

17 problem with that? 

18 MR. DAVIDSON: Well, let me think that 

19 through. I don't think that's still clear about what 

20 the reality of the situation is. 

21 CHAIRMAN BACA; Why do we even need that 

22 sentence? 


23 


MR. GOODHOPE; That's fine. 
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1 MS. SHIELDS: Just leave it out. 

2 MR. GOODHOPE: You know, just have a report 

3 with a lot of minority views, or you know, views that 

4 detract from the overall — 

5 CHAIRMAN BACA: Sam, the point is, what I»m 

6 saying is, because many states take an active role in 

7 the clean up of federal facilities and being on site. 

8 MR. DAVIDSON: What's the point that you're 

9 trying to make? 

10 MR. GOODHOPE: In the interest of plugging 

11 on. I'll withdraw the amendment. 

12 MR. GRAY: Is it objectionable if we just 

13 take out the word state lead? Does that still leave 

14 you with a problem, Gordon? 

15 MR. DAVIDSON: I have a problem — I'm not 

16 sure what the point is that you're trying to make 

17 here. 

18 MS. SHIELDS: They don't have oversight and 

19 management at all Federal NPL sites by all means. 

20 MR. DAVIDSON: Well, the way to say that, 

21 then, at — when you say Federal NPL sites, what you 

22 mean are EPA lead NPL sites, not federally owned NPL 

23 sites. That's the distinction. It's not a Federal 
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1 facility. It*s an EPA lead, Federal lead, and a 

2 private work site. That*s a major difference. 

3 MR. EDWARDS; It*s a state lead. Federally 

4 funded. Super fund, 

5 MR. GRAY: Well one difference I think is 

6 that you can't pay for clean up at a Federal facility 

7 out of the trust fund. 

8 MR. EDWARDS; That's correct. It's against 

9 the law. 

10 MR. PENDERGRASS; I guess, I think we're 

11 probably better off leaving it as it exists. 

12 CHAIRMAN BACA: Well, they withdrew it. 

13 MR. GOODHOPE: How about the last, that next 

14 addition? In addition states may obtain — ? 

15 CHAIRMAN BACA; It's stating the obvious, 

16 it's withdrawn. Okay. Any more comments on page 31? 

17 MR. GOODHOPE; We have one more — page 31, 

18 fourth paragraph. 

19 CHAIRMAN BACA: I guess I don't have a 

20 problem with it. Jay, do you want to react? 

21 MR. PENDERGRASS: We already agreed to that. 

22 MS. SHIELDS: Yes, this change is 

23 "delegation" to "authorization". 
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1 CHAIRMAN BACA: Okay, no more comments on 

2 page 31? 

3 MR. DAVIDSON: Yes, Mr. Chairman, I just 

4 want to consult with my attorney. 

5 MS. SHIELDS: I wasn*t sure that we had 

6 agreed to that. 

7 CHAIRMAN BACA: Are you thinking out loud? 

8 Go ahead . 

9 MR. DAVIDSON: I have a couple questions on 

10 clarification. Two items in here, authorization 

11 tended to eliminate duplication — the agency that 

12 ultimately bears responsibility. 1*11 have another 

13 question later on. The task force suggests 

14 authorization of more safe programs, corrective action 

15 authority might expedite clean ups. 

16 Now, is that pursuant to NPL and non-NPL, or 

17 just non-NPL sites? Or on the latter point, and I*m 

18 not clear how authorization eliminates duplication. 

19 I mean, the statute is for it, and £PA does it. 

20 MR. EDWARDS: As a practical matter, it 

21 takes a long time to get full authorization anyway. 

22 I*m not sure, in fact, I think you do not want to hold 

23 up clean ups awaiting authorization of host states. 
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1 MR. DAVIDSON: Yes. I agree with that, but 

2 I*m not sure that that theme is reflected in this — 

3 

4 MR. EDWARDS: Well, there's no suggestion 

5 anywhere that anyone's waiting on doing any clean ups 

6 for authorization. 


7 MR. DAVIDSON: I think my observation would 

8 be this may be impractical. 


9 


MS. SHIELDS: That this recommendation • 

— - ? 

10 


MR. EDWARDS: That this recommendation 

may 

11 

be impractical . 



12 


MS. SHIELDS: I 

would suggest leaving 

out 

13 

that paragraph. 



14 


MR. GRAY: It 

might be true for non* 

-NPL 

15 

sites. 




16 


CHAIRMAN BACA: 

I'm for deleting 

the 

17 

paragraph 

. Any objection? The paragraph? 


18 


MS. SHIELDS: Especially in light of 

our 

19 

changes to the paragraphs 

above . 


20 


CHAIRMAN BACA: 

Any objection to deleting 

21 

that? 




22 


MR. GRAY: What 

part are you deleting? 


23 


CHAIRMAN BACA: 

We're deleting that whole 
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paragraph. Delegation. 

MS. SHIELDS: We* re deleting the paragraph 

in the text that starts delegation. 

MR. GRAY: The original paragraph and the 

changes are being deleted? 

CHAIRMAN BACA: No. Just the original 

paragraph. Okay, any more comments on page 31? Let*s 
start page 32. We have a staff recommendation. Lucy, 
would you explain it? 

MS. McCRILLIS: Yes. 1*11 try again here. 

The issue is, in this first main paragraph under 
administrative mechanisms to reduce delay, the term 
**lead'* is introduced, and lead agency, and obviously 
we have already had some discussion here on what that 
term really means. And so, our recommendation was 
that at a minimum what we need to do is to define the 
term lead. 

CHAIRMAN BACA: I think that is one of our 

glossary terms that needs to be included. 

MS. McCRILLIS; Do we mean oversight? Do we 
mean remedy selection? Do we mean taking the lead to 
do the clean up? You know, what do we mean by that? 

CHAIRMAN BACA: In this case we mean 
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1 oversight. 

2 MR. RUNKEL: In different contexts it»s 

3 different things, and I think just add oversight to 

4 this sense. Just so you don't get in that problem. 

5 Just "states lead oversight agency." 

6 MR. DAVIDSON: And this is in the context of 

7 non-NPL sites. 

8 MR. KUSHNER: In interpreted, I asked the 

9 question, because this is the way I interpreted this 

10 sentence, having been involved in the negotiation at 

11 Seal Beach, and some of the California, and FFA's. 

12 The experience has been is that within the state 

13 itself, one agency or the other will be delegated to 

14 lead for purposes of representing the state only. Is 

15 that what that sentence is intended to convey, that 

16 either the Cal EPA or the Regional Water Board is the 

17 lead agency for the state in the remediation of that? 

18 The states representative? And that's what this 

19 sentence means? 

20 MR. RUNKEL: That's right. 

21 MR. GRAY: Add the words, "for the state," 

22 after — 

23 MR. PENDERGRASS: The phrase has the 
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1 possessive, which is, does that exactly. So the 

2 state's lead, and that's what that means. The lead 

3 agency for the state, the possessive form of state 

4 does that . 

5 CHAIRMAN BACA: Lucy. Go ahead. 

6 MS. McCRILLIS: Okay. A second issue. Are 

7 we — actually, how did we resolve that last one? Are 

8 we going to define it, or are we going to — ? 

9 CHAIRMAN BACA: We're adding oversight. 

10 MS. McCRILLIS: Oversight. Okay. The 

11 second issue, then, was the use of the term lAG's, and 

12 particularly with respect to California lAG. And lAG, 

13 at least in CERCLA is a term of art, and generally 

14 people refer to it, or think of it in terms of a 

15 Federal agency/ EPA agreement. 

16 A state could be a party to it, but the core 

17 of it is DoD, or Federal agency/ EPA agreement, and so, 

18 it might lead to some confusion in so far as, 

19 although, this agreement between DoD and the state may 

20 be worked out, if any of those sites are then added to 

21 the NPL, it could raise the issue of then, who is in 

22 charge of the site, regardless of whether or not any 

agreement has been negotiated. 


23 



1 






So, we offered as a suggestion that pertikps, , ,44'! t 
lAG's really isn*t the right term there, and that .a^lso ; i > 

1 K\ 

there might be a need to add a sentence at the eridifef i f 

1 Mfl; 


that paragraph that said something to this 
"The IAG*s — this lAG, or this agreement, howev'erv, i f'li 


does not preclude the need to reexamine lead or remedyt 

I ■ 

selection, or whatever, status, should some of 
sites be later added to the NPL." 1’ ^ 


1 '''4 Will 

It lust simply brings up the lissue, agaani> ; - ji ^ 


of — we can have dual jurisdiction. 




MR. GRAY: Well, it*s like that paragrap^.J 




that says at non-NPL installations. Are y<?|i; ; ' 1; r 

suggesting a lot of these have not made thalt 


determination yet? 




MS. McCRILLIS: Some of them could later b^i 


added to the NPL, yes. That is very possible. 


MR. GRAY: Where there is already an| 




agreement? 




MS, McCRILLIS; Yes. Where — particularly^^ 


Sll 


in this California situation, that's exactly a- 


possibility. 


CHAIRMAN BACA: Does anybody have any 




problem with that line? 


a. 
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1 MS. SHIELDS: The way it is stated here is 

2 just a fact. What are we arguing about? 

3 MR. RUNKEL: I don»t know. 

4 MR, KUSHNER: I think the concern might be 

5 with the term lAG . It * s just an interagency 

6 agreement. 

7 MR. RUNKEL: Either one. FFA or lAG. It*s 

8 not meant then as, like, the official act. I know 

9 what you're saying. We could decapitalize it, or 

10 something. Just spell it out in lower cap — in small 

11 letters, so it's a generic lAG. 

12 CHAIRMAN BACA: Okay. So we'll do that and 

13 not make any other changes, not make that addition. 

14 Any other comments? Lucy, did you have any other 

15 comments? 

16 MS. McCRILLIS: No. I think that's all. 

17 CHAIRMAN BACA: Okay. Any other comments on 

18 page 32? Let's start page 33. 

19 MS. SHIELDS: Did you, Gordon, have any 

20 problem with all this, for example, the coordination 

21 and early as possible involvement? Do you have 

22 resources for the involvement at early stages, even at 

23 non-NPL sites? What that seems to suggest is 
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1 everybody is doing everything. 

2 MR. DAVIDSON: If the implication is that we 

3 will be formally getting involved in non-NPL sites, I 

4 think that needs to be clarified. We don't have a 

5 formal policy on it, but in practice what we do is — 

6 MR, GRAY: I think I'm the one who made the 

7 suggestion. It was not intended that EPA had to be 

8 involved if it was a non-NPL site. It's just a matter 

9 of whatever regulatory agencies are involved. The 

10 earlier you get them involved and make them aware of 

11 what you're doing, the less likely you are to run into 

12 delays down the road. 

13 MS. SHIELDS: What if we added, "when 

14 appropriate," — "as appropriate."? 

15 MR. GRAY: As appropriate, that's fine. 

16 MS. SHIELDS: Okay. Involve EPA and state 

17 regulatory agencies as appropriate, as early as 

18 possible. 

19 CHAIRMAN BACA: Okay? Any problem with 

20 that? If not, we'll accept it. Page 33? 

21 MR. GOODHOPE: Mr. Chairman, I have a 

22 proposed — 

23 CHAIRMAN BACA: Okay, Sam, go ahead. 
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1 MR. GOODHOPE: Okay, page 31, paragraph two. 

2 I think that paragraph's just legally wrong. 

3 CHAIRMAN BACA: Jay, do you want to address 

4 this? 

5 MR. GOODHOPE: Some of the analysis I 

6 believe was wrong. 

7 CHAIRMAN BACA: Gordon? Do you want to 

8 address that? 

9 MR. DAVIDSON: I'll be glad to. Is it 

10 correct or not correct, I guess is the — 

11 MR. PENDERGRASS: Well, the first two 

12 sentences are factually correct. 

13 MR. DAVIDSON: In all cases? 

14 MR. PENDERGRASS: That is correct. EPA's 

15 policy statement says that — 

16 MR. DAVIDSON: There's one clarification that 

17 could be made in the first sentence, is that there are 

18 three specific criteria that surround whether or not 

19 we're going to list a RCRA facility. We may want to 

20 have those spelled out in here. They are willingness, 

21 ability to pay, essentially, that kind of thing. 

22 If you have a viable RCRA owner and 

23 operator, they are willing to work with the regulatory 
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1 agency. There is one other that will defer them from 

2 NPL listing. So I think it's important to have that 

3 distinction in there, because if we have a 

4 recalcitrant owner / operator , or someone who can't pay, 

5 we will list the RCRA facility under TSD's, 

6 MR. GRAY; Under certain circumstances they 

7 may not be listed, then. 

8 MS. SHIELDS: Is it they're usually not 

9 listed? Or — ? 

10 MR. GRAY: Except under exceptional 

11 circumstances they will not be listed. 

12 MR. DAVIDSON; No. Under normal 

13 circumstances, RCRA TSD's, private RCRA TSD's will not 

14 be listed. 

15 MR. GRAY: That's what I'm saying. Except 

16 under exceptional circumstances, they would not be 

17 listed. Exceptional circumstances being like they're 

18 not willing, and so on. Those three criteria, which 

19 would be an exceptional circumstance. 

20 MR. DAVIDSON; I think that's a good 

21 clarification. What I would like to do is go back and 

22 just make sure that that's indeed true, because what 

23 that connotes is that almost every time we do not list 
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1 it. 

2 MR. GRAY; Under certain circumstances then, 

3 meaning those three criteria. 

4 CHAIRMAN BACA; All right. Sam? 

5 MR. GOODHOPE: There's a suggestion in here 

6 to amend the existing regulations, which is clearly 

7 beyond the scope and authority of the task force. 

8 CHAIRMAN BACA; Would you just point that 

9 out for us? 

10 MR. GOODHOPE: Yes, sir. The task force 

11 suggested that EPA may have the authority to amend 

12 existing regulations to preclude Federal facility RCRA 

13 sites from being listed on the NPL. 

14 CHAIRMAN BACA: Is that not true? 

15 MR. GOODHOPE: No. It's not. 

16 CHAIRMAN BACA; We do not have the authority 

17 to amend existing regulations? 

18 MR. GOODHOPE: No. Sir. 

19 CHAIRMAN BACA: EPA doesn't have the 

20 authority to amend existing regulations? 

21 MR. GRAY: Not in that case. What you have 

22 to bear in mind here is that they have the ability to 

23 do this on the private sites, because it's just like 



the rest of CERCLA, it»s just like — jan a private , 

I i 

site, they can sell the property any time they want 
to, they just can*t transfer the liability. i 

Section 120 governs, listingj of Federal 

I ' 

facilities. And the only portion of Section 120 that 

I, 

I think hasn’t been quoted here today is 120-D, which 
says, ’’The administrator shall take stejls to assure 

that a preliminary assessment is conductled for each 

I 

facility on the docket," meaning Federal [facilities, 

I 

"following such preliminary assessment, the 
administrator shall, where appropriate, evaluate such 

facilities with the criteria established in accordance 

I 

with Section 105 under the National Contingency Plan, 
for determining priorities among the listings and 

i 

include such facilities on the national | priorities 

I 

list if the facility meets such criteria.’^ 

Now, I don’t see any discretionary authority 

there . j 

! 

MR. PENDERGRASS: The next sentence then 

says, "Such criteria shall be applied in the same 

I 

manner as applied to facilities owned or operated by 

I 

other persons." 1 

1 

MR. GRAY: Of course, the criteria applied 
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1 in the same way — 

2 MR. PENDERGRASS: Well, I think this 

3 discussion — 

4 MR. GRAY: For determining whether or not 

5 they qualify. 

6 MR. PENDERGRASS; This discussion — the 

7 same discussion occurred at the last meeting, and this 

8 language came out of a discussion about whether there 

9 was room under the statute interpreting this language 

10 that include those if they meet such criteria, and 

11 such criteria shall be applied in the same manner as 

12 private facilities, that that might indeed allow EPA, 

13 because it has done this for the private facilities in 

14 deferring listing, that it might also give them the 

15 authority to do the same for Federal facilities. 

16 That*s where — that*s where this came from. 

17 MS. SHIELDS: I think -- I haven't thought 

18 about this much, but I think Don is right. I think 

19 that's a more proper reading. 

20 MR. GRAY: The use of the criteria in the 

21 section implies you go through the hazard ranking 

22 system, and you apply those criteria to determine 

23 whether or not you qualify for the NPL in terms of the 
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1 degree of hazard. I don’t think it has anything to do 

2 with saying, ’’Because at a private facility you choose 

3 not list them, ’’that you can do the same thing when 

4 you have a different section of the statute that 

5 govern Section 120.” Which it clearly does in this 

6 case. 

7 MS. SHIELDS: I think that’s sort of 

8 boilerplate language, that treating them like 

9 everybody else to provide a specific mandate — 

10 CHAIRMAN BACA: Okay. One more comment? 

11 MR. KUSHNER: Mr. Chairman, I would just 

12 want to point out to the task force a couple things. 

13 First, EPA’s own policy I think, describes its 

14 conclusions as being based upon an interpretation of 

15 the statute, not anything explicit in the statute 

16 regarding how to list Federal facilities. 

17 I think also, too, that there is sufficient 

18 room to maneuver under 120(e) as to whether it’s a 

19 mandatory obligation to list Federal facilities, and 

20 I would just also point out what’s in 120(a) (ii) 

21 regarding how guidelines that apply to the private 

22 sector also apply to Federal facilities in listing. 

2 3 My only recommendation would be that we not 



come to any definitive conclusion on issues of law in 
the context of this report unless we want to fall on 
our face. 

MR. DAVIDSON: We*ve been doing that all day. 

MR. GRAY: That*s exactly what it does now 

is come to a conclusion of law. 

CHAIRMAN BACA: Let's take a vote. 

MS, SHIELDS: If you leave out the 

paragraph, I think — 

MR. DAVIDSON: Before we vote, Mr. Chairman, 

I think I would like to make a remark here, because I 
think — when I here last time we talked about this, 
and in the meantime we spent a lot of time in the PA 
discussing this particular issue. 

I think it is one of — not one of EPA 
regulatory discretion or authority, but it's one of 
statutory construction. And it's — I would hope that 
the remark reflected in this report would be that it's 
not EPA's responsibility to go back and it own 
requirements or its regulations to see whether we can 
do this, but it's a responsibility that probably lays 
with Congress. You get to this issue of whether you 
recommend legislation, or whatever, but I think that's 
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1 where the issue is. 

2 I think that the prevailing feeling within 

3 our office of general counsel at EPA is that we are to 

4 list the Federal facility of the NPL pursuant to 

5 120(d). 

6 CHAIRMAN BACA: I would like to propose the 

7 following. We put a period after facilities and 

8 delete the rest of the sentence. 

9 MS. SHIELDS: Which sentence is this now? 

10 CHAIRMAN BACA: The second paragraph where 

11 it says, “sites shall also apply to Federal 

12 facilities.” 

13 MS. SHIELDS: That isn't a sentence then. 

14 The states* proposal, Sam's proposal, is to leave out 

15 the entire paragraph. 

16 CHAIRMAN BACA: I know. I know what Sam's 

17 is, but I would like to propose that we delete the 

18 sentence starting with ''given*' and ending with **NPL.'* 

19 MR. GOODHOPE: Delete that whole sentence? 

20 CHAIRMAN BACA; Delete that entire sentence. 

21 MR. GOODHOPE; Well then — then the last 

22 sentence would have to go, too. 

23 MS. SHIELDS; And the question is whether 



350 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


there’s anything left. 

MR. GRAY: It’s now a factual statement that 

we have verified with Gordon, but it hasn't been — 

MR. GOODHOPE: And using the rule that was 

developed today that we're not stating the obvious, 
then I think we should delete the whole paragraph. 

CHAIRMAN BACA: Okay. Let's take a vote on 

deleting the whole paragraph. All in favor of 
deleting the entire paragraph, signify by raising your 
hand? Okay, everybody except Brian. Sorry about 
that . ( Laughter ) 

MR. RUNKEL: Should we caucus? (Laughter) 

CHAIRMAN BACA: All right, Sam, you split 

the vote there. Any other comments? 

MR. DAVIDSON: I do have one, a related 

sentence, it's the last sentence of the third 
paragraph. It says, "The task force recommends that 
EPA review the basis of the NPL listing process for 
Federal facilities." And I think that considering we 
deleted the middle paragraph that that one should come 
out as well. 

CHAIRMAN BACA; Any opposition to deleting 

that? 



351 


1 MR. RUNKEL: Well, yes. I think — see, 

2 that's why I had a little problem with the deletion 

3 previously. I mean, we still have a concern about the 

4 extent of delineating the base for the listing policy. 

5 I would object very strongly to precluding RCRA sites. 

6 Getting rid of that language, but getting into the 

7 delineation of the base itself, if we can get back 

8 into this discussion, we can discuss it here, we can 

9 discuss it back in chapter one. But, we do have a 

10 problem with that. 

11 MR. GRAY: Are you talking about defining 

12 the sites, Brian? 

13 MR. RUNKEL: I'm just concerned that we're 

14 not trying to do that through the back door, here. 

15 MR. GRAY: There's a separate section that 

16 deals with that. 

17 MR. DAVIDSON: In fact, we haven't had that 

18 discussion yet. 

19 MR. GRAY; I would like to raise one 

20 question, though. Because I don't want what I said to 

21 be misconstrued. It is my understanding, and some 

22 other people may not agree with me, that simply 
because a NPL Federal facility is listed on the NPL, 


23 
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1 does not necessarily mean that you cannot work out an 

2 agreement and allow the clean up to proceed under 

3 Section 3004 of RCRA or any other portion of RCRA 

4 that might apply. Is that not correct, Gordon? 

5 MR. DAVIDSON; That is correct. 

6 MR. GRAY; So they don’t have to go through 

7 this process of not listing them in order to work out 

8 an arrangement to handle the clean up under the other 

9 statute if you so choose. 

10 MS. McCRILLIS; Just a question, or a point 

11 of clarification, and it’s a question to you, 

12 Gordon... If the site is on the NPL, though, if it’s 

13 placed on the NPL, does EPA have the discretion to be 

14 able to delegate oversight remedy selection authority 

15 to a state? 

16 I think I heard you say earlier that you 

17 don’t. But I just want to — 

18 MR. DAVIDSON; Let me explain how our 

19 listing policy works. That may clarify our view on 

20 this. And please drop in as appropriate. (Laughter) 

21 Basically under our listing policy, each 

22 state, we shall list Federal facilities on the NPL 
regardless of their RCRA status. And generally then. 


23 
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1 we will try to — that these listings are often going 

2 to be comprehensive, and that we will try to enter 

3 into — do what we can to enter into a three party 

4 interagency agreement under Section 120 of CERCLA, 

5 encompassing all the releases that we know of, because 

6 we think one document would work, we will coordinate 

7 through that document. 

8 We go on in that policy to say, however, 

9 there may be some circumstances under which it makes 

10 sense to carve a site up, and to provide for — allow 

11 for the state to proceed under its RCRA corrective 

12 action authorities for the clean up. And there is a 

13 difference there between delegating Section 120(g), 

14 remedial decision authority there. And basically, 

15 unless its inconsistent, is what we would want to do, 

16 we think it*s appropriate to allow the state to 

17 proceed as the lead agency under its RCRA corrective 

18 action authorities for the clean up. And that's in 

19 our policy. 

20 MR. GRAY: And there may be an opportunity 

21 for some sort of recommendation by the task force 

22 here, that that be done wherever possible in order to 

23 avoid these overlaps in proper coordination. 
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1 CHAIRMAN BACA: Lucy, you asked a question. 

2 Did he answer your question? 

3 MS. McCRILLIS: I think, yes. I think you 

4 said, and let me just restate that, that if its 

5 delegated — you could in theory delegate whether its 

6 listed on the NPL, or some portion of it that is 

7 listed on the NPL, to a state under, for instance, a 

8 RCRA program, and they can go ahead and take the lead, 

9 and do the remedy selection. And as long as that 

10 wasn’t necessarily inconsistent with what you perceive 

11 to be your CERCLA obligation, you would have no 

12 problem with that. 

13 MR. DAVIDSON: Well, it's not a delegation. 

14 They are — the Federal agency would be cleaning up 

15 under an authorized RCRA corrective action program, 

16 which result we think would be consistent with what we 

17 had selected under CERCLA, but we are not selecting — 

18 we are not selecting a remedy, nor is the state under 

19 CERCLA. 

20 MR. GRAY: Which is the same rationale you 

21 have applied to the private sites we discussed 

22 earlier. 


23 


MR. DAVIDSON: Right. And that’s — 120(1) 
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1 I think, is an important provision. 

2 MR. KUSHNER: Gordon, a question, though, 

3 with that process. Is it not really, as you say, it*s 

4 not a delegation. Is it not actually a deferral, or 

5 a postponement of the CERCLA action to allow the RCRA 

6 work to proceed, and once that RCRA work is completed, 

7 there is a requirement then under CERCLA to come back 

8 in and investigate, or review the work done under RCRA 

9 for purposes of CERCLA to assure it meets CERCLA 

10 requirements? 

11 MR. DAVIDSON: Well, what we would probably 

12 have to do is come back in and do a no action brought 

13 under CERCLA, so the clean up was sufficient. 

14 MR. KUSHNER: So, it*s not carved out truly 

15 under RCRA. It's just deferred, the RCRA work 

16 proceeds, and once the RCRA work is - done, you come 

17 back again under CERCLA and review the work done? 

18 MR. DAVIDSON: The way we would handle that 

19 is — 

20 MS. SHIELDS: Presumably you wouldn't do 

21 that unless you figured that the RCRA clean up would 

22 be sufficient. 

23 MR. DAVIDSON; And not only that, if I may 
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add, in fact there is one site which is a great case 
study for this . It just happens to be in the wrong 
state, is — and that*s not a slam on the state. They 
have been working very cooperatively. The state would 
proceed under RCRA authorities as the lead agency, 
such as overseeing the Federal facility. But we set 
up a coordination responsibility to ensure that EPA 
knew what was going on, but it would not have to get 
into a review, lengthy process. 

Basically, we would be satisfied with the 
RCRA — — with the decision that was made for clean up 
under RCRA corrective authorities, ensures consistency 
with CERCLA, and then we do an lAG which has a no 
action brought, and we* re done. And that*s the way we 
tried to set it up. So we don’t contemplate coming 
back in and overlaying the CERCLA process on top of 
that. That’s not efficient. 

CHAIRMAN BACA: Okay. I’m going to let Don 
speak, but I need to remind everybody that in six 
minutes we’re going to be kicked out of this room and 
we’re going to have to move upstairs, okay? 

MR. GRAY: I think, having taken that other 
part out, it would be appropriate, maybe if Gordon can 
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1 work up the language, outlining the procedure to be 

2 followed wherever possible to eliminate the 

3 unnecessary duplication and overlap between the RCRA 

4 and CERCLA processes. ! 

5 CHAIRMAN BACA; Could you come up with some 

6 language defining that? 

I 

7 MS. SHIELDS: This recommendation has to be 

8 rewritten anyway because of the changes that we made. 

I 

9 MR. GRAY; We really do want to find some 

I 

10 way to do that. i 

I 

I 

11 MS. McCRILLIS: A point of note^ I think the 

I 

12 third paragraph beginning, ”EPA is in the process,” 

i 

13 might be the vehicle by which what you have just 

14 described, Don, would happen. Through thejEPA subpart 

I 

15 K rule. Federal agencies, and I am aware' the states 

16 have a similar recommendation that encourages EPA to 

17 use that vehicle to sort out the various situations we 

I 

18 have just described. 1 

19 MR. GRAY; I think to be consistent, Mr. 

20 Chairman, we also have to eliminate the last sentence 

1 

21 on page 33. | 

22 CHAIRMAN BACA: Well, we would have. The 

23 last sentence defines recommendations, so that would 

I 


i 
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have been amended, Don. Why don't we break here. 

(Whereupon, off the record from 4:55 p.m. 
until 5:20 p.m. ) 

CHAIRMAN BACA: For the record, go to page 

33. We had a recommendation that that last sentence 
on the third paragraph be deleted. We never did take 
action on that. To delete it. Are we in agreement 
that we delete it? 

MR. RUNKEL: That's fine with us. I — 

again, I will raise again, and I know, I just don't 
want it kind of thrown back in our faces that we 
decided on the principle of reviewing the basis of EPA 
listing policy. Because we are going to bring that up 
under the NPL listing policy. 

CHAIRMAN BACA: That's fine. 

MR. RUNKEL: That's what I thought. That's 

what I thought. But I just wanted to make sure. I 
didn't want to accuse EPA of — 

CHAIRMAN BACA: Okay, let's go to page 15. 

MR. GRAY: Do you have the language, Gordon? 

MR. DAVIDSON: Pardon me? 

MR. GRAY: Do you have the language? 


MR. DAVIDSON: Three quarters there. One 



359 


1 point of clarification. In this — in the same 

2 paragraph that we just deleted, that sentence, the 

3 second sentence says, "One purpose of this rule is to 

4 resolve some of the confusion about how the NCP 

5 applies to Federal, non-EPA lead clean up actions," 

6 Does that mean at non-NPL sites? 

7 I mean, it wouldn't — that's non-EPA lead, 

8 in terms of the oversight authority. Is that what the 

9 — ? But how the NCP applies to clean ups at non-NPL 

10 sites. Is that — ? 


11 CHAIRMAN BACA: It doesn't make sense. 


12 


MS. 

SHIELDS: 

It's just saying it the 

same 

13 

way. Non-NPL. 




14 


MR. 

DAVIDSON: 

Federal non-NPL clean 

ups. 

15 

It's not 

clear. 



16 


MS. 

SHIELDS: 

I agree. I'm with you. 


17 


CHAIRMAN BACA: 

So what's the -- ? 


18 


MS. 

SHIELDS: We're changing non-EPA lead to 

19 

non-NPL, 

right? In the 

third line? 


20 


MR. 

DAVIDSON: 

And you delete lead. 

Say 

21 

non-NPL 

clean 

up action. 



22 


MS. 

SHIELDS; 

It just says non-NPL. 


23 


MR. 

DAVIDSON: 

That makes a lot more sense. 
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1 CHAIRMAN BACA: Okay. While Gordon is 

2 working on his language. Oh, l*m sorry. We had 

3 another one . 

4 MR. RUNKEL: I*m sorry, Tom. I think this 

5 one will not be any objection to. But we would like 

6 to have added before the findings and recommendations 

7 section a reference to an agreement that, in fact we 

8 just negotiated with the Navy for Seal Beach Naval 

9 Weapons Station, a process for dealing with the 

10 closure of non-NPL sites. 

11 And you see a reference in our letter to you 

12 yesterday. Page four, the bottom of chapter four. I 

13 sat and spoke to the attorney here who is working on 

14 the case in the Navy, and the folks here working on 

15 it, too, so we have got some expert people who can 

16 talk about how this worked. And again, it would be 

17 more in the form of a recommendation that maybe this 

18 process be adopted elsewhere outside of California, 

19 since we just went through this. 

20 CHAIRMAN BACA: Do you want language 

21 qualifying that? 

22 MR. RUNKEL: Well, basically take the 

23 language — we could add in, since you* re talking 
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1 about EPA is in the process of developing regulations, 

2 where it starts in the letter, ”In the past two years 

3 California has been negotiating with individual DoD 

4 branches," and from that point on just adding what is 

5 in this chapter four section. 

6 CHAIRMAN BACA: I guess I*m agreeing with 

7 what you're saying, but I'm not understanding how 

8 we're going to do that. 

9 MR. RUNKEL: Pull the language out of here. 

10 CHAIRMAN BACA: Which language are you 

11 talking about? 

12 MR. RUNKEL: In the letter. 

13 CHAIRMAN BACA: This letter? 

14 MR. RUNKEL: Starting right here. You just 

15 start there — I would say, start on page four, 

16 chapter four, of our letter. The second paragraph, 

17 second sentence. From that point on. 

18 CHAIRMAN BACA: " In the past two years 

19 California has been negotiating with"? 

20 MR. RUNKEL: Yes. That would be a new 

21 paragraph, started on page 33, right before findings 

22 and recommendations. It seems to follow from the 

23 previous paragraph. 
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1 MS. SHIELDS: Presumably we weren*t just 

2 talking about California here. 

3 MR. RUNKEL: Yes. I understand. This is an 

4 example of how these issues are being addressed. 

5 CHAIRMAN BACA: Anybody have any problem 

6 with that? 

7 MR. PENDERGRASS: I have a question. It*s 

8 not — it's not written, really built into the report, 

9 when it talks about "we did this," and "we believe." 

10 MR. RUNKEL: I leave it to your discretion 

11 how to — 

12 MR. PENDERGRASS: That creates more — you 

13 know, I have to try and change it, and I don't want to 

14 change — I'm changing your language, and I can't be 

15 sure that I would change it and be consistent. And 

16 it's one more thing to do before Tuesday. 

17 I would prefer to have you look at the 

18 draft, that's exactly the way you want it to be. 

19 MR. RUNKEL: We'll just revise it 

20 accordingly. 

21 CHAIRMAN BACA: Would you also send me more 

22 information on this? 

23 MR. RUNKEL; Well, we have also got the 
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actual agreement, if you care to — 

CHAIRMAN BACA: I would appreciate j|t,l 

Thanks . 

MS, SHIELDS: It*s to be in the nature of 

1 r 1 

example, and then we suggest that this may be ;]|a 
prototype for other states to follow. 

MR. GOODHOPE: Where California goes, we are 

to follow. 

MS. SHIELDS; As long as California pays fc>rj 
the agreement. (Laughter) 

MR. RUNKEL: In fact, after New Yorkv 

California is the state we like to folloy the most. 

CHAIRMAN BACA: Okay, let’s 

through with 33? 

MR. GOODHOPE: Just some suggested languag^^ 

for paragraph four, the recommendation. I think, to; 
look at it, — it’s i ; 

MS. SHIELDS: I think this, what’s in here| | it # 

1 " ‘l; l 

now, has been basically — | 

CHAIRMAN BACA: That'll be changed to be 

I .. k’ 

reflective of the test. That's in findings and ir 
recommendations. Okay? You're right. We'll get that J 
corrected. That'll have to be consistent. 


itT I 

are we 




Okay? 
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1 MR. GOODHOPE; Well, we offer it for what it 

2 is. 

3 MR. DAVIDSON: One po^nt. What I was 

4 drafting here would actually go into avoiding for RCRA 

5 CERCLA overlap findings and recommendations. While I 

6 can * t provide some language , I would go into the 

7 chapter itself. The problem is I don't have the 

8 listing policy in front of me. I just want to make 

9 sure I'm consistent with it. 

10 What I can give you is a proposal for the 

11 findings and recommendations, which we can then craft 

12 something back into to be consistent with that, if 

13 people seem to think that that's a good way to go. 

14 CHAIRMAN BACA: Sam? 

15 MR. GOODHOPE: Well, I thought we got rid of 

16 paragraph five. Are we on paragraph five? 

17 MR. DAVIDSON: Yes. 

18 MR. GOODHOPE: I thought the text to which 

19 this would be appended, or summarized earlier, didn't 

20 we delete that paragraph? 

21 MR. DAVIDSON: We deleted the paragraph that 

22 led to that particular recommendation. All I am 

23 saying is, let's keep the title of that particular 
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1 recommendation, and change the approach. 

2 MR. GRAY: My suggestion, Sam, is that we 

3 try to work out a recommendation encouraging them to 

4 work out these agreements to aid these clean ups and 

5 avoid overlaps. 

6 MR. DAVIDSON: So what would be — there 

7 would be nothing in there right now. What*s in there 

8 now would be deleted, and the discussions on some 

9 proposed findings. Is everybody clear on ? 

10 MS. SHIELDS: Are you ready to discuss the 

11 proposed language, or are you still crafting it? 

12 MR. DAVIDSON: I have got about two 

13 sentences to go. 

14 CHAIRMAN BACA: Why don't we go, then, to 

15 page 15? This is findings and recommendations. 

16 MS. SHIELDS: That's the findings that flow 

17 from the rest. 

18 CHAIRMAN BACA: Then that'll just be 

19 reflective of the text. 

20 MS. McCRILLIS: Excuse me, Mr. Baca, I'm 

21 sorry. On page 33, the third paragraph beginning, 

22 "EPA is in the process of developing regulations," I 

23 guess there was some sense that this might be a 
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1 recommendation and, in fact, it isn*t necessarily 

2 phrased that way. But it would then be a 

3 recommendation that would be translated down in the 

4 findings and recommendations section. So we might 

5 have another paragraph that would also be added into 

6 the avoidance of RCRA/CERCLA overlap? 

7 MS. SHIELDS; That's what would be a 

8 recommendation? 

9 MS. McCRILLIS: That this — this regulation, 

10 how the NCP applies to Federal facilities dealing with 

11 non-NPL sites is a way to sort out the RCRA/CERCLA 

12 overlap. Offer that? 

13 MS. SHIELDS: Well, if EPA is in the process 

14 of developing that, what are we recommending? That 

15 they continue to develop it? 

16 MR. GOODHOPE; Mr. Chairman, on page 35, of 

17 our proposed amendments — 

18 CHAIRMAN BACA: Okay, let's go to page 15 

19 and finish up. 

20 MS. SHIELDS: The problem is that Tom has 

21 said the findings and recommendations always get 

22 rewritten based on what is in the text. So, to the 

23 extent that you had proposed amendments to the 
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1 findings and recommendations, they are changing 

2 anyway. 

3 MR. GOODHOPE: Then what I would propose is 

4 that what is now on our page 35 be added into the text 

5 earlier, maybe as a peg upon which EPA can hang a 

6 recommendation. So — 

7 MR. GRAY: This was a total add on, it 

8 wasn’t an amendment? 

9 MR. GOODHOPE: Yes. This was very important 

10 to our Texas Water Commission. 

11 MR. DAVIDSON: I have to read into one 

12 issue, Sam, is what is meant by equal partner, because 

13 of the remedy selection authority of CERCLA, which is 

14 clearly not delegable. 

15 CHAIRMAN BACA: I also think we’re getting 

16 into an area that hasn't been discussed by this 

17 committee. I think we’re introducing a new — this 

18 could be, Sam, a suggestion for future tasks? 

19 MS. SHIELDS: For additional views, you mean? 

20 CHAIRMAN BACA: Well, not additional views, 

21 but suggestions for future ’’considerations. 

22 MR. GOODHOPE: We'll do that. 


23 


CHAIRMAN BACA: We could recommend it for a 
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1 future issue. This wasn't part of our discussions. 

2 MR. GOODHOPE: Will we get a chance to read 

3 it — 

4 MR. KUSHNER: I think that, in fairness of 

5 looking at item A that you suggested here, I think we 

6 actually addressed that in the long term monitoring. 

7 You know, in the previous one. So I think that's 

8 already in there to some degree about responsibility 

9 to DoD in our previous discussion. So, I think that 

10 one's in there. I think to some degree you have that 

11 in there already when you issue, for example, the 

12 permanent responsibilities that allow the transfer of 

13 land, and lenders and the purchasers to work out 

14 arrangements. So, I think it may already be included. 

15 MR. GOODHOPE: Mozart's fifth. (Laughter.) 

16 CHAIRMAN BACA: Let's go to page 15 and 

17 finish up on the NPL site boundaries. 

18 MR. DAVIDSON: I'm sure can breeze through 

19 that issue quite quickly. Before we get into it, you 

20 might want to hear the proposed language that I have. 

21 CHAIRMAN BACA: I do want to note that we 

22 got through Sam's last page. 

23 MR. GOODHOPE; Now we're back to the main 
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1 body of our amendments. i 

2 MR. DAVIDSON: I drafted this generically, 

3 not necessarily being the recommendations section, or 

4 the text, it could go either way, depending upon how 

5 we fix it. But, this is rough. EPA*s Federal 

6 facilities listing policy addresses abdication of RCRA 

I 

7 CERCLA authorities at Federal facilities on the NPL. 

8 This policy provides the partnership of Federal NPL 

I 

9 sites, the clean up of the state authorized RCRA 

10 corrective action authorities, where it makes sense 

11 technically and administratively, as (long as the 

12 action required by the state is not inconsistent with 

13 the EPA CERCLA approach. ' 

14 Application of this policy inj appropriate 

1 

15 circumstances may promote expeditious clean ups and 

16 reduce potential for application of overlapping laws. 

17 This policy contemplates close coordination of EPA, 

18 the states, and DoD, in all phases of clean up, and 

19 the implement — in all phases of clean up ipursuant to 

20 this policy. So, that's sort of — 

21 MR. GRAY: Mr. Chairman, I think this can go 

I 

I 

22 in before the findings and recommendations, and then 

I 

I 

2 3 for an appropriate recommendation. 
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1 MR. PENDERGRASS: I can say, the way it*s 

2 drafted, it fits best in the background section, in 

3 the discussion. not soliciting any more draft 

4 recommendations that conform with these things. There 

5 is quite a bit of that to do. 

6 So, if you can also do a recommendation that 

7 tracks that, that would be real helpful. 

8 MR. DAVIDSON: I will do my best to solve 

9 the — I can take a minute later on to type it up and 

10 distribute it. 

11 CHAIRMAN BACA: I don*t have any problem 

12 with that. 

13 MR. KUSHNER: Gordon, could you just read 

14 what the criteria for carve out again? I missed that? 

15 Or, the considerations? 

16 MR. DAVIDSON: Fairly broad. Where it makes 

17 sense technically and administratively. 

18 MR. KUSHNER: I offer that maybe we could 

19 just add some statement that would make reference to 

20 discreet areas on the base? Which I believe is 

21 consistent with the listing policy you have, which 

22 addresses carve outs. So that we* re not misleading 

23 people by carving areas where you have colegal — or 
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1 RCRA unit, within a larger area of contamination. 

2 MR. DAVIDSON; Well, what I wrote here I 

3 think is pretty consistent with policy. "This policy 

4 provides for carving out portions of NPL sites.” 

5 MR. KUSHNER; Discreet portions? 

6 MR. DAVIDSON: I could put that in there. 

7 We could take a look at it. I mean, I don't people 

8 that are looking it are ready to — 

9 CHAIRMAN BACA: Okay. Can we go on to page 

10 15? NPL site boundaries? Any comments? 

11 MR. DAVIDSON: We do have a proposal that we 

12 put out, which is very close to what's already in 

13 there. A couple of minor changes. 

14 MR. PENDERGRASS: I was going to suggest 

15 that maybe the title should be changed to NPL site 

16 descriptions, which I think conforms with the 

17 discussion. 

18 CHAIRMAN BACA: Jay, what was that? 

19 MR. PENDERGRASS: I think the title should 

20 be changed to NPL site descriptions, rather than non- 

21 route. Because the whole discussion talks about site 

22 definition and site descriptions, after we have had 

23 the discussions with EPA about the correct way to 
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1 characterize it. And we just never changed the title. 

2 I think it is more accurate to say than site 

3 descriptions . 

4 MR. RXJNKEL: To me, boundary connotes more 

5 of a legal determination that that is the NPL site. 

6 A description seems to connote sort of, I don't know, 

7 connote that that is not really the NPL site, as the 

8 way you sort of have described it. Maybe I*m being 

9 overly picky here. I'm not trying to — 

10 MR. PENDERGRASS: The point here is that 

11 there is no legal boundary, and that's the point that 

12 EPA made last time. We have had discussions over it, 

13 and they in fact do not — giving boundary to the 

14 site. So, to the extent that it does connote legal 

15 boundaries, it is probably inaccurate to be giving the 

16 wrong impression. 

17 CHAIRMAN BACA: I see what you're saying. 

18 What is the committee's wish, considering EPA's 

19 proposed recommendation? 

20 MR. RUNKEL: We agree with EPA's 

21 clarification, what actually happens. Because it's my 

22 understanding that what is described currently in the 
report is not accurate, especially paragraph two. 


23 
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1 where it talks about EPA continually reevaluating the 

2 definition of an NPL site. That apparently does not 

3 happen. 1*11 let Mr. Davidson speak to that. 

4 Where we have a problem, a major problem 

5 with the counterproposal here is the last sentence of 

6 the current version. It has been deleted. And we did 

7 have this discussion in July, where I believe a 

8 majority of the task force, at least, did wish to have 

9 EPA reconsider the designations, as it says here, of 

10 entire military installations as NPL sites, and 

11 describe them using the source and extent of 

12 contamination as the guiding principles. 

13 We would, in fact, want to add to that a 

14 sentence that would read, **The task force also 

15 recommends that EPA consider delisting those parcels 

16 which, during the response process have been 

17 determined uncontaminated , cleaned up, or remediated. ** 

18 And that is for the reason — 

19 MS. SHIELDS: Is delisting an overly 

20 technical word to use? I think we have the same goal, 

21 which is to get to a point where we list — where we 

22 describe the site, to use Jay*s word, as narrow as the 

23 contamination is, so that places that are clean can be 
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1 tr ans f erred . 

2 MR. RUNKEL: And be able to do that on the 

3 NPL. 

4 MS. SHIELDS: But "delisting”, I believe, is 

5 a term of art that refers to taking the whole site off 

6 the NPL. I would just use another word other than 

7 delisting. 

8 MR. RUNKEL: Okay. Anything that would get 

9 to the result where, you know, with only one or two — 
10 

11 CHAIRMAN BACA: I like the language. Can 

12 you come up with a substitute for delisting? 

13 MS. SHIELDS: Redescription or something. 

14 MR. GRAY: This would be a substitute for 

15 the three paragraphs under the heading, ”NPL Site 

16 Boundaries,” or descriptions? 

17 MR. DAVIDSON: I have a few comments on our 

18 proposal as it relates to Brian *s comments here. I 

19 think the whole issue that we* re really talking about 

20 is, we talked earlier about trying to get land back 

21 into the hands of private interests as quickly as 

22 possible, consistent with CERCLA. And I don*t think 

23 — I think everybody shares that goal. So we*re 
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1 trying to see how this regulatory process is applied. 

2 As was just stated, our approach at these 

3 facilities is to basically list on the NPL areas of 

4 contamination, to the extent the NPL listing is the 

5 extent of the contamination. One of the problems that 

6 may exist with trying to approach this situation of 

7 trying to identify clean areas and getting back into 

8 commerce quickly is that the time rule listing Federal 

9 facilities on the NPL, we generally have very little 

10 information about the extent of the contamination. 

11 And we also think that makes sense, to be as 

12 comprehensive in our listing as possible, otherwise 

13 you get into a really piecemeal, potentially, RCRA 

14 CERCLA, or some other type of situation. And, one 

15 other problem we have at the time of listing is that 

16 often we have had problems with the quality of the 

17 information submitted to us during this preliminary 

18 assessment, site inspection. We don't have full 

19 information at the time. So there are some leaps of 

20 faith that have to be made in terms of the listing 

21 process, and some assumptions that are modelled. 

22 So there are several suggestions. One is 

23 that we have talked earlier about this — what did we 
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1 call it, the clean assessment document? 

2 MS. SHIELDS: CPAD. 

3 MR. DAVIDSON: One way to approach this is 

4 to look at that kind of a process to see if it makes 

5 sense, as we go through the RI/FS, and gain more 

6 information about the releases, make some definitive 

7 statements as we can about what’s clean and what 

8 isn't. One reason for that is, when you're talking 

9 about changing the listing process, that's a 

10 regulatory process. That means you have to go back 

11 into the Federal Register, propose changes to the 

12 actual listing, take comments — whatever the comments 

13 may say is obviously potential for litigation, to go 

14 forward with the final rule. 

15 Well, you know, EPA is a fairly expeditious 

16 organization, but we don't crank these things out, you 

17 know, on a monthly basis. Now, if you take the 

18 scenario of 15, 20, 30 bases on the NPL, then you're 

19 seeing a lot of proposals and final rules on a 

20 piecemeal basis on a case-by-case situation. So, it 

21 may be that the regulatory process could, in fact, 

22 slow the determination of what's clean and what isn't, 

23 just by — because of the way that we have to do 
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1 business. 

2 So, I understand the concern. So, there are 

3 two ways to address this. The first way is in the 

4 initial characterization of the site. Put more 

5 resources into the up front PASI, particularly the SI 

6 phase, so that when the listing package is put 

7 together, we really have a much better idea of what*s 

8 at the site. And if there are large tracks of 

9 uncontaminated land, that is much easier to deal with 

10 right up front, okay? 

11 And so it may be that the initial listing, 

12 we can basically be clear in the listing package as to 

13 what is contaminated and what isn’t. Part of our 

14 problem in being comprehensive is we want to make sure 

15 we got all the leases on there. 1*11 give you a 

16 practical example when we — that's one 

17 recommendation. 

18 And the site inspection, HRS model, proposed 

19 package, and some of the EPA from DoD could be as 

20 comprehensive as possible. It could be actually mini 

21 RI*s, in a sense, being that you guys are moving out 

22 on this stuff, there should be a* lot of technical 
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data. 


The second recommendation should be to look 
at the process of — of more of administrative non- 
regulatory process, of making these clean, unclean 
determinations. And I do think we may get bogged down 
in the regulatory process if we try to it from the NPL 
listing package. 

CHAIRMAN BACA: If you did it 
administratively, that*s the best of all packages. 

MS. SHIELDS: So you would basically adopt 
this CP AD document for sites that were never dirty? 
But you would use it as something less than going 
through delisting, and notice and comment, or 
something. 

MR. DAVIDSON: I think EPA — I think we 
could say that the course task force recommendation 
looks for this process. And one — Mr. Gray earlier 
talked about consistency with other processes. We 
don’t want to overlay something. But I think 
practically speaking, the lenders, the state, and 
everybody else who wants this land is going to want to 
know what’s clean and what isn’t. I think this is 
just one more thing we are going to have to do as a 
regulatory agency in cooperation with DoD. 



So I think it's a reality, essentially. 
Some sort of process will need to be set up. So, yes, 
I think we would support looking at this as a way of 
addressing the — the process of reviewing what's 
clean and what isn't as we try to make transfer and 
decent decisions. 

CHAIRMAN BACA: Don? 

MR. GRAY: I hear what you say, Gordon, and 
would that not necessitate deleting the last sentence 
on page 15 that says, "The task force recommends that 
EPA reconsider the designations of entire military 
installations as NPL sites, and describe newly listed 
Federal facility NPL sites using the source and extent 
of contamination as guiding principles for both. 

But you started off by saying you didn't 
have enough information to do that at the listing 
stage. 

MR. DAVIDSON: That's correct. The 
recommendations I think, from my perspective, would be 
that, one we are sure that the PA/SI packages that 
come in are high quality and comprehensive. 

MR. GRAY: Do that, and add something along 
the line that you were talking about in place of — 



MR. DAVIDSON: And that we look at a process 
for looking at clean/unclean, type of a thing. 

MR. RUNKEL: If you do that, like Tom said, 
we are fully in favor of doing it administratively. 
But — why can * t you then, once you have made that 
determination, at that point reevaluate, if it*s going 
to put out an NPL listing too, go back and redescribe 
the site at that point? 

It may be that we're not ready to transfer 
anyway. And maybe the timing's going to be just about 
right. If we have gone ahead and made the initial 
determination administratively, and then you go to EPA 
and try to redescribe it, by the time you get to the 
process of redescribing it, maybe that's about when 
we're going to need to transfer it anyway, and that's 
the point where we're having problems. 

You know, pragmatically, you deal with — 
get rid of these properties, find lenders, or 
whatever, because they see it on the NPL. They see 
the type of base on the NPL. And in the real world 
that causes a lot of problems in terms of 
marketability. So, I mean, if you can guarantee to go 
back in, I understand your concern without getting the 
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1 data and update up front, and the states would share 

2 that concern, too. 

3 We just want some process to be able to 

4 reevaluate these sites, or describe them. 

5 MS. SHIELDS; Are you saying we have to go 

6 into the Federal Register and get notice and comment 

7 and all of that before you can — 

8 Maybe there *s a way, I know that we* re 

9 hesitant to make statutory recommendations, but maybe 

10 there's a way of using the magic language that we 

11 talked about before, where we encourage Congress to 

12 consider this, or we may wish to consider setting up 

13 an expedited reevaluation process. 

14 MS. SHIELDS: Well, I thought that's what 

15 Gordon was trying to do by his using a CPAD process. 

16 For sites that aren't on the NPL we're going to do a 

17 better job of defining them more carefully before we 

18 put them on the NPL. 

19 MR. RUNKEL: That's great if we can do that. 

20 But I didn't get that impression — 

21 MS. SHIELDS: I think we're agreed to that. 

22 The problem is when they are already on the NPL, as 

23 Fort Meade. Okay? That's all it says. Fort Meade. 
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1 And we will hypothesize that not all of Fort Meade is 

2 contaminated. Now, the question is whether it*s more 

3 expeditious to go through a formal regulatory process 

4 of describing the real contamination on Fort Meade, or 

5 whether it*s better to just issue these clean parcel 

6 slips for a certain forty square mile area, or another 

7 area that you would subsequently find out was clean. 

8 I mean, the only downside is, it would still 

9 be on the NPL. 

10 MR. RUNKEL: That*s a big downside. 

11 MS. SHIELDS; I would agree. 

12 MR. DAVIDSON: That's the distinction I 

13 think we need to make. There might be a perceived — 

14 there's a perception problem here. Because the legal 

15 definition of what's on the NPL is the presence of 

16 contamination. Okay? And what — the question is, 

17 would the CPAD have enough force in effect for the 

18 lenders and people interested to say, **I*m satisfied 

19 enough. EPA bought off on it, state bought off on it, 

20 DoD bought off on it. I feel comfortable going ahead 

21 and making the transaction." 

22 Because let's take Fort Meade, let's say 
there's widespread contamination. You know, you could 


23 
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1 end up going back into the Federal Register on this 

2 given base four, five, six times. I mean, the average 

3 we have with DoD bases is between six and ten 

4 sometimes 12. We have 26 different actions at the 

5 arsenal going on. 

6 So, I'm just saying we could really get 

7 caught up in that thing. And — 

8 MR. GRAY: Could you really expedite it if 

9 you had to go through that process. 

10 MR. DAVIDSON: A two phase process rather 

11 than a one phase process. 

12 MR. RUNKEL: What I'm saying, though is, 

13 another option is, not really making the second phase, 

14 in effect a almost an automatic endorsement of the 

15 CPAD process. Do the CP AD — determining it through 

16 delisting, whatever you want to call it, redescribing 

17 the base and the, you know, if Congress chose to 

18 revise, in this situation just for closing bases 

19 because of a special concern with redevelopment, 

20 mobile communities, economic health and that sort of 

21 thing, we chose to make a distinction for — in this 

22 area such that, if the CPAD was agreed to by all the 

23 parties involving public comment, you could just 
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1 automatically go on an expedited, sort of automatic 

2 delisting, or whatever you want to call it. It 

3 wouldn't pay going back in if you went through the 

4 whole Federal Register process. Again, there's a 

5 statutory change involved there. 

6 MR. DAVIDSON: Okay. Then that's a major 

7 distinction, because if you're talking about — you 

8 still, without a statutory change or whatever, I'm not 

9 sure that statutory change — we would have to go back 

10 into the regulatory process. 

11 MR. PENDERGRASS: Well, I guess I have a 

12 question about that, because in the description of the 

13 process of the description — in the description last 

14 time, Mr. Wyeth stated that when it's listed, there is 

15 only general information about the source and extent 

16 of contamination, that the tendency is to go broadly. 

17 And that you, in the listing of a site, it simply 

18 gives general markers that this is a facility, or 

19 whatever. And that there are no boundaries set, that 

20 no specific description, and that — so that I don't 

21 think you need to go back into the regulatory — you 

22 don't need to delist in order to change your 
description. 


23 



And that there was a discussion of what it 
was, and that the concept of what is included changes 
during the RFS, and all the way up to and including 
the ROD, that that's probably the point at which you 
have a firm idea of what is included, because you are 
thinking about what the source and extent of the 
contamination is. It didn't sound like you're 
changing, when you're doing that, clearly you're 
changing you idea of what the source and extent of 
contamination is throughout that process. 

You haven't been going in and doing 
regulatory changes. So I don't see that it's any 
different, or that the task force is asking for 
anything different here. And there is no need to go 
through a delisting process. That what was described 
as the recommendation is the same thing. You're just 
talking about the description 

It was mentioned to us that it was a 
description as part of the listing package, and that 
that is defined during the investigation stages. I 
think that what we're saying is that that should be 
defined also for Federal facilities. 


MR. RUNKEL: 


And what's the vehicle for 
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1 letting the public know about that? 

2 MR. PENDERGRASS; Well, that's why — that's 

3 why this first paragraph has this additional, you 

4 know, requesting that the purchasers and lenders — 

5 it's considered a problem, and so there is a 

6 recommendation in there that EPA should also make its 

7 evaluations known to potential purchasers and lending 

8 institutions. That was added to the recommendations 

9 section. 

10 MR. DAVIDSON: And I think that's quite 

11 doable. 

12 MS. SHIELDS: Do you think it's — my 

13 reaction to that is, why should EPA do that? Why 

14 shouldn't the bases, whose interest it is in more than 

15 anybody else's to publicize the fact that "the North 

16 40" is free and clear. Why — ? 

17 MR. RUNKEL; Because the public's not going 

18 to trust that as much as hearing it from EPA. 

19 MS. SHIELDS: But if it says, "EPA has freed 

20 up — I don't care. I mean, if you can do it, 

21 that's fine. But I just — it just seems to me a 

22 burden on EPA that EPA shouldn't have to bear. 

23 MR . GRAY ; Maybe I ' m wrong , but my 
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1 understanding is that what happens here is, you go 

2 through the RI/FS process, and define the narrow area 

3 where you describe the property that needs to be 

4 remediated. And then you go through the ROD process, 

5 and decide on a remedy. And that sort of process in 

6 itself, then, defines the smaller contaminated areas. 

7 But it doesn’t take the rest of the property off the 

8 NPL, obviously. 

9 MR, KUSHNER: But also keeping in mind, too, 

10 there could be several, or many, RI/FS’s going on, and 

11 many ROD’S at a particular installation describing 

12 different areas of contamination. So you can’t focus 

13 just on one RI/FS that will define the entire area of 

14 contamination. 

15 MR. GRAY; But the rest of the property will 

16 be excluded if it is not included in any of the 

17 contaminated areas to be remediated. 

18 CHAIRMAN BACA; Lucy? 

19 MS. McCRILLIS: Could not a possibility be 

20 that EPA, if it described that, is what happens in a 

21 — generically. That that would be out, then, in the 

22 public arena. And it would say things like, ”We — we 

23 refine our site as we move along the process.” 


That 



would establish the principle out there in the public 
arena, and then all that would need to happen would be 
to let the RI/FS, and EPA, and the states buy in on 
it* It would be the vehicle for actually making on a 
site specific basis, those more difficult decision — 
those qualifications, and tailoring of the actual 
site. 

MR. DAVIDSON: That*s right. I think we say 
this, though, on page 15. The second paragraph says, 
"The task force heard EPA testimony that we 
continually reevaluate the definition of an NPL 
through a dynamic process after listing, modifying the 
site description based on new knowledge of the extent 
of contamination." 

And we have the public participation, the 
outreach efforts, the proposed plan, the ROD 
processes. And obviously we are going to be very 
sensitive interest in the property, so we will make 
sure that we fully clarify, this is what we know, this 
is what is we know the contaminants to be, and, at 
some point hopefully we can together start making 
these statements, "We know there's nothing over here.” 

And this is not subject to the covenant 



389 


1 120(H) (iii). 

2 MS. SHIELDS: How do we get to that point, 

3 because that’s what we need to do, is be able to tell 

4 the base commanders, that once the determination has 

5 been made, and there is redefinition, that this place 

6 is not dirty. There never has been anything stored, 

7 or disposed, or whatever here. 


8 


MR. 

DAVIDSON; 

Don. 

I knew where you were 

9 

going. 

But 

what we 

talked 

about earlier, this 

10 

criteria 

and 

guidance 

that we 

developed jointly on 


11 these clean determination statements, that seems to be 

12 the process where we would get out and make these 

13 determinations. 

14 MS. SHIELDS: That’s where you have cleaned 

15 something up. This is slightly different, in that you 

16 haven’t done any cleaning. All you have done is 

17 decide there isn’t any clean up that needs to be done, 

18 because it has never been dirty. 

19 MR. DAVIDSON: I had a little slightly 

20 different understanding, but if that is the way that 

21 we were talking about it earlier, then I would propose 

22 that that process be considered to include making 

23 determinations of — 



MR. GRAY: I*m very confused. I know we 

specifically went through two things. One, a process 
of establishing criteria for designating 
uncontaininated areas, and then another one for, what*s 
left of these areas of concern. Isn’t that what we 
did this morning? That’s what I thought I heard. 

MS. SHIELDS; I thought I heard that too. 

MR. RUNKEL: Actually we did. We did. 

MR. DAVIDSON: Bob, I would suggest that 

that process be used to make these determinations. 

CHAIRMAN BACA: We have three proposals 

before us. What's here, California’s suggestions, 
EPA? How do we pull them all together? 

MR. RUNKEL: We can live with what’s here. 

This is fine, what's here. What we don't want to see 
is this sentence — deleting this last sentence. So, 
we do object very strongly to EPA’s proposal that that 
last sentence be included. 

MS. SHIELDS: What’s the last sentence. 

MR. RUNKEL: "The task force recommends that 

EPA reconsider the designations." We want to make 
that that is done. Frankly I have heard twice — two 
different, once off the record and once on the record 
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about the second paragraph. Once off the record I 
heard that EPA doesn’t do that. That’s wasn’t 
actually — 

CHAIRMAN BACA: Gordon, using that language, 
can we include some of your language to answer? 

MR. DAVIDSON: Let me take a look at it, but 

the language here sort of infers that it is a 
regulatory process, and we are to go back in and look 
at all our rules that we use for listing NPL sites. 
And that’s — I don’t want — 

MS. SHIELDS: Let me suggest a slight 

abbreviation. ’’Recommends that EPA use this dynamic 
process you have described up here, to modify the site 
descriptions of military installations on the NPL, and 
describe newly listed Federal facility NPL sites in 
the first place, in a more confined way”i 

MR. GRAY: To the extent possible. 

MS. SHIELDS: Yes. To the extent possible. 

MR. DAVIDSON: Wait a second. I need to 

consult. 

MR. CARR: Isn’t the real point that what we 

need to do is clarify the understanding of the 
community in terms of the actuality of bill about 
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safety that is listed on the NPL. And I think the 
first half of that sentence probably comes close to 
doing that, It*s the second half of it that seems to 
me kind of — 

MS. SHIELDS: Because you’re saying you have 
got to get it on the NPL, even with ones that aren’t 
there now. Quickly. Before you get to a point where 
you can define it more accurately. And the reason for 
that is so you don’t get conflicting cleanup activity 
going on. 

CHAIRMAN BACA: Well, Bob, her modification. 
I think that adds a lot of clarifying. 

MS. SHIELDS: But they’re still worried 
about the last part. I think we have agreed on the 
first part of the sentence. 

MR. RUNKEL: They’re saying that the clean 
site — this clean site document, or whatever, cannot 
be done quickly enough that the NPL listing would have 
to occur before then. It can’t wait — 

CHAIRMAN BACA: What’s an administrative 
approach to solving that problem, and a nonlegal one. 

MR. RUNKEL: Which problem? 

CHAIRMAN BACA: The wording problem. 
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1 MR, DAVIDSON: Making sure the descriptions 

2 are done properly the first time. The site 

3 descriptions. That would be — 

4 MR. RUNKEL: I think you* re saying you can't 

5 do that . 

6 MS. SHIELDS: That's the problem. 

7 MR. DAVIDSON: Let me go back to one of my 

8 first proposals. First proposal is for bases that are 

9 to be listed on the NPL that were not on the NPL, that 

10 DoD ensures we get high quality listing packages, as 

11 comprehensive as possible. That way, when we do 

12 characterize a site that we appeal on, we can 

13 hopefully have a much better idea than we do now when 

14 we go through this process what's actually on there, 

15 including areas that are clean. 

16 If it's possible in doing that, that if we 

17 do find areas — large areas that are not clean — 

18 that are clean, that we could just not have that as 

19 part of the listing package. Okay? So, that would be 

2 0 the first recommendation, to improve the upfront part 

21 of the scoring process. 

22 MR. CARR: I think that works. 

23 MR. DAVIDSON: In terms of once you get on 
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1 the NPL, we recommend that there be a process that 

2 doesn’t indicate that we have to go back into the 

3 regulatory process, but a process, as you go through 

4 the RI/FS, further define the extent of contamination, 

5 i.e., the boundaries of the NPL site, that we assure 

6 full and expeditious disclosure of this information to 

7 interested parties . 

8 We can actually the consider — the task 

9 force can consider — time it to some sort of joint 

10 process where we make these determinations of clean 

11 and unclean. 

12 MR. GRAY: I want to make sure I understand. 

13 One of the reasons that you couldn't be more precise 

14 in defining sites earlier on is that at that stage you 

15 don't have any soil samples, you don't have any ground 

16 water samples, you don't have the data you need. All 

17 you have to go on is a record review, and interviews 

18 of current and former employees, and that sort of 

19 thing. And the hazard ranking process is employed to 

20 determine where certain activities went on that 

21 resulted in a release to the environment. 

22 But you may in that process find there are 

23 large areas of the base where none of that activity 
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1 went on. Is that what you're saying? 

2 MR. DAVIDSON; Let me clarify that. That's 

3 partially correct. The site inspection guidance does 

4 contemplate field samples. Okay? And using existing 

5 technical information from RCRA wells, or whatever, 

6 that they went out there. So, if you look at the new 

7 NRS approach, it does suggest that DoD, in this case, 

8 should, when they put their package together, should 

9 actually be out there sampling. So we have a pretty 

10 good idea of what's going on. 

11 Let me give you a practical example of why 

12 we feel uncomfortable with messing around too much 

13 with the comprehensive approach of listing. Mather 

14 Air Force Base we listed three or four years ago. We 

15 listed a small portion of it. Once we got into the 

16 RI/FS, we found widespread contamination. We decided 

17 then to go back in and relist all these other areas on 

18 there. 

19 Then it just became a very burdensome 

20 process, and it had some crazy regulatory and 

21 enforcement type complications for both of us. And we 

22 had just a small portion of it on the NPL. So, our 
Region IX particularly felt very strongly that it made 
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1 sense to initially list on a comprehensive basis to 

2 ensure that your lAG would then be as comprehensive as 

3 possible. 

4 I think we can set up an administrative 

5 process, not a regulatory process, that gets the word 

6 out as we go through the RI/FS. We can get that 

7 information out to people. Now, if the lenders and 

8 these people need some sort of formal stamp of 

9 approval by joint parties, we can contemplate a 

10 process to do that. 

11 MR. RUNKEL: Just, Gordon, what we need to 

12 prevent, though, because I have been looking to see 

13 how it works is, your office of general counsel, and 

14 we did have it described to us as a very, very 

15 conservative office, that*s the way their talk would 

16 be. And I got the impression from the discussion with 

17 that gentleman that they just list the entire site 

18 because they just don’t want to take any chances that 

19 they miss something. 

20 If you’re saying that you’re going to be 

21 willing to reevaluate that sort of blanket policy once 

22 you start getting better information from DoD, that’s 

23 fine. But I’m a little concerned that some very very 
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1 conservative attorneys over there are not Igoing to be 

2 willing to do that. And they* re not going to ever be 

3 satisfied with DoD's information. They're going to 

4 always think it*s not adequate. ^ 

5 And so I think we're going to, you know, we 

6 don't want to get into a position where they just 

7 automatically list military bases when you do have 

8 good information. 

I 

9 MR. DAVIDSON: I don't thxnk that really 

10 addresses the issue head on. The issue in my mind is 

11 not — is the perception that — of land that one 

12 wants to buy is an NPL site. And that perception is 

13 what needs to be addressed rather than — 

14 MR. RUNKEL: I agree, if you can do that. 

15 You're not going to get around that perception. 

! 

16 You're just not going to. That's the way the business 

I 

17 community operates. They want certainty. They wonder 

18 why, if it is clean, then why is it on the NPL? Why 

19 don't you redescribe it? 

20 MR. DAVIDSON: Well, that • s what I 'm talking 

21 about. The process where — | 

22 MR. RUNKEL: Why not do it up front? 

23 MS. SHIELDS: Can you answer that it's not 


398 


1 because — 

2 MR. RUNKEL: We don't have the information. 

3 MR. DAVIDSON; What if you start getting the 

4 information quicker? 

5 MS. SHIELDS: Because that delays its 

6 listing. 

7 GEN OFFRINGA; One of the problems is 

8 resources, too. Recognize only a small percentage of 

9 the DoD bases are ever going to be selected for 

10 closure and disposal. And so, the more information we 

11 provide, the more investigation we have to do. The 

12 more we have to stand there to try to attack it. 

13 It'll be enormously expensive. So, what we really 

14 need to focus on is just that subset of base closure 

15 bases that are on the NPL site list. They can come up 

16 with the system that you are describing. Otherwise 

17 it's just too enormous — 

18 MR. DAVIDSON; I would suggest stating here 

19 very clearly that DoD be as comprehensive as they can 

20 up front in developing — packages, so that we can be 

21 as precise as we possibly can in what we list. 

22 MR. RUNKEL; But I think what we're saying 

23 is that it's irrelevant. It's not going to matter. 
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1 That*s what the Major General is saying, is that it*s 

2 better maybe just to quit trying to get all that 

3 information up front. You're not going to get it to 

4 satisfy EPA or anybody. You might as well just list 

5 it. And then, once it's on the NPL, target those 

6 sites for developing the information as quickly as 

7 possible. But immediately go into the RI/FS process. 

8 GEN OFFRINGA: Obviously, we're going to 

9 give you the best we have. But to really do what you 

10 want to do, I'm not sure we can resource that. 

11 MR. RUNKEL: That's a point well taken. 

12 CHAIRMAN BACA; What's wrong with the 

13 language? I guess, it is a moot question. 

14 MR. RUNKEL; I don't see a problem with that 

15 last sentence, still. Again, I don't think it's 

16 saying — I mean, if you want to clarify, you want to 

17 put a statement in there that you don't want to go 

18 back into the regulatory process, we can look at that. 

19 We're willing to compromise on that. 

20 I don ' t want to have to go through the 

21 regulatory process, either. The states don't want to. 

22 CHAIRMAN BACA; I don't think it says that. 

23 MR. RUNKEL; I don't think it does, either. 
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1 MS. SHIELDS: Getting paranoid on us, Gordon? 

2 MR. DAVIDSON: Probably. But — is there 

3 another way to describe this without using this 

4 language? I mean, I think we* re — 

5 MS. SHIELDS: We can state it in terms of a 

6 goal. Our goal is to ensure that clean property is 

7 not restricted or made undesirable as a result of 

8 overly inclusive NPL listing. 

9 MR. PENDERGRASS: Well, you could say the 

10 task force recommends that EPA — I*d have to have my 

11 counsel here to actually propose — **the task force 

12 recommends that EPA, to the extent possible, exclude 

13 clean areas from the NPL listing?** 

14 MS. SHIELDS: And do that as soon as 

15 possible. 

16 MR. PENDERGRASS: Well, I mean, in the 

17 subsequent listings. 

18 MR. DAVIDSON: Okay. I want something in 

19 there, but that*s going to be based on the information 

20 we have at hand. I also want something in there that 

21 would say it*s a matter of general policy. 

22 Comprehensive listings, in terms of getting all the 

23 releases on the NPL is what is behind our policy. So, 
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1 it*s a balancing act. I don*t want to send a message 

2 right now that we are going to reconsider a 

3 comprehensive listing process. 

4 When I say comprehensive, that means all the 

5 releases on the base. 

6 MR. PENDERGRASS: That*s not what it says, 

7 though. You*ve got that — 

8 MR. DAVIDSON: Well, it can be read that 

9 way. That*s — 

10 MR. PENDERGRASS: You*ve got that as the 

11 first sentence of this paragraph — 

12 CHAIRMAN BACA: Do you know that you're 

13 doing that now? 

14 MR. PENDERGRASS; EPA attempts to ensure 

15 that all areas of contamination are within the site 

16 description. 

17 CHAIRMAN BACA; You're about to put Pearl 

18 Harbor on your NPL list by going out and aggregating 

19 all the sites there. 

20 MR. PENDERGRASS; There's a good reason for 

21 that. There's no relationship to any of the sites. 

22 And none of them individually would qualify. 

23 MR. DAVIDSON; That's why I came up with the 



Mather example. There’s two reasons for doing that. 
One is that we don’t have very good information 
initially. And two, we normally find as we get into 
the study phases of these things that there is more 
contamination than we had anticipated or known up 
front. And instead of going back and relisting stuff, 
or going back and modifying lAG's, we think it’s 
better to try to be as comprehensive as we can up 
front. 

MR. RUNKEL: I still don’t see anything 
wrong with that sentence. And frankly, I did hear 
earlier here this morning that EPA is not really 
continually reevaluating the definition. And we want 
assurance that that’s done. So, we want either a 
recommendation, assuming that you’re not doing it now. 
Or, if you are doing it now, we want an assurance that 
it’s going to continue. 

And frankly, I am a little concerned that 
that’s not going to get done. The states are very 
concerned about that. 

MR. GRAY: I’m in the position where, I have 
to say, I just don’t think you should do this just for 
the sake of trying to placate lenders at closing 
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1 bases, because whatever you do, is going to be 

2 applicable throughout the Super fund program. Which 

3 includes private sites, as well as military 

4 facilities, and other Federal facilities that continue 

5 to operate. And I just don't think you can change a 

6 whole listing policy to placate potential lenders at 

7 closing base sites. 

8 MR. RUNKEL: We're not changing it though. 

9 MR. GRAY: Well, that's what it says. 

10 MR. RUNKEL: It doesn't. It just says 

11 "redescribe." Redescribe, reconsider. If you want to 

12 get rid of reconsider, we have no problem with that. 

13 "EPA redescribe the site descriptions." 

14 CHAIRMAN BACA: Or how about just consider 

15 the designation? 

16 MR. GRAY: But they can't use the source and 

17 extent of contamination as the guiding principle 

18 except to the extent that they have data. 

19 MR. RUNKEL: Well, that's what we're saying. 

20 Describe, as the source of the data shows that a 

21 redescription is necessary. 

22 MR. JONES: Let me ask a question. Does EPA 

23 have any criteria already drawn up which would address 
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1 the issue of what would be satisfactory to you in 

2 order to make a decision other than requiring a full 

3 investigation and inspection, formal type of approach? 

4 

5 In other words, do you have a checklist that 

6 says, if you have this amount of information, and it 

7 is comprehensive, then you can make a determination as 

8 to whether or not this property, based on the 

9 information available, should or should not be 

10 included in the national priorities list. Is there 

11 anything like that at all that exists? 

12 CHAIRMAN BACA: They have an HRS, which is 

13 a scoring system. 

14 MR. JONES: But he says, as long as he gets 

15 adequate and good information — 

16 MR. DAVIDSON: We have guidance out there to 

17 describe what sort of information we need to determine 

18 whether or not a site, a facility, or portions of the 

19 site or facility weren't listed on the NPL. Now, we 

20 do use an aggregation policy on some of the bigger 

21 sites. 

22 MR. JONES: But there are certain instances 

23 when it would not be necessary to have a full fledged 
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1 investigation and testing going on, isn*t there? 

2 Based on the guidance and criteria that you have 

3 presently developed? 

4 Because, let me put it this way. If you 

5 have to get into a full fledged investigation and 

6 inspection, the process is not going to be 

7 accelerated. We are working on a case right now 

8 involving Bellmead, a Federal supply depot in New 

9 Jersey. It's on the National Priorities List. It 

10 takes an extended period of time to go through those 

11 investigations and inspections, and testing, and 

12 whatnot. 

13 What I'm saying, is there a possibility of 

14 drawing up criteria where this, in situations where 

15 it's so obvious it would not necessarily have — you 

16 would not have to go through that. 

17 MR. DAVIDSON: We do that. It's in the 

18 preliminary assessment stage. We have what we call a 

19 NFRAQ determination. It's not further remedial 

20 action. No further action required listing process. 

21 MR. JONES: Well, maybe we don't have a 

22 problem here. 

23 MR. DAVIDSON: I think the problem we're 
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1 getting at is that a good number of these facilities 

2 will have enough contamination on the site to warrant 

3 listing. Because, no matter how you characterize 

4 what's actually put on the NPL. And it*s — I don't 

5 think it's a process that needs to be changed. I just 

6 think it needs to be understood what we do. 

7 And the fact is, when we're putting these 

8 things on the NPL, we're dealing with limited 

9 information. It's not until you get into the RI/FS 

10 and study phase that you really know what your extent 

11 of contamination of an NPL area is. 

12 - MR. RUNKEL; All I'm saying is, I have no 

13 problem with you adding a sentence saying you don't 

14 feel like you're getting enough information. I have 

15 no problem with you clarifying the sentence saying 

16 that we're not going to monkey with the regulatory 

17 process. But I want a firm commitment that you are 

18 going to go through and redescribe these facilities. 

19 How many facilities have you redescribed? 

20 How many military bases have you redescribed that the 

21 public knows about? 

22 MR. DAVIDSON: Let me ask what you mean by 


23 


redescribe? 
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1 MR. RUNKEL: Redescribe. Mather Air Force 

2 Base is not the entire base. Like — that it*s 20 

3 operable units, versus the entire base? 

4 MR, DAVIDSON: Sure. We do that all the 

5 time. We do that in the process of the RI/FS. That*s 

6 the whole point. 

7 MR. PENDERGRASS: To the extent that it was 

8 described, and I think it's consistent with what 

9 you're saying, it was simply the point was to make 

10 that public, and I think — I don't think that using 

11 the source and extent of contamination as guiding 

12 principles was not intended to mean that you had 

13 perfect information. 

14 It may be there's a qualifier that goes 

15 there, you know, consistent with the available 

16 information. I mean, the point here was that, in the 

17 paragraph above it, "continually reevaluating the 

18 definition and modifying the site description based on 

19 new knowledge," that that was a recommendation that 

20 that would be done so that you're using that principal 

21 source and extent of contaminations, guiding 

22 principle, and that you reevaluate it, redescribe, as 

23 new knowledge. And sometimes there may be more — 



408 


1 you’re talking about Mather, that you’re going to 

2 include more areas. 

3 MR. RUNKEL: I understand your point, 

4 Gordon. I think is that you see the term reconsider 

5 or reevaluate as a — as a — as an order or mandate 

6 that you actually go out, you don’t think you have to 

7 on these military bases, and start reevaluating them 

8 right now. 

9 And we’re not saying to do that. We say, do 

10 it in the normal process. And in fact, this using the 

11 source and extent of contamination doesn't refer back 

12 to the original listing. And that’s getting at your 

13 issue. That’s not how I read it. It’s getting back 

14 at the redescription process. So, at that point, 

15 after you have listed it, you have got the burden in 

16 your favor. 

17 MR. DAVIDSON: I think we’re getting close 

18 here. But, being sensitive to my concern to 

19 reconsider the designations. Why don’t we say 

20 something like, ’’The task force recommends that EPA, 

21 DoD, and the state, assure that as information is 

22 gained through the RI/FS, that this information is 

23 shared, and explained to the public and all interested 
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1 parties who are interested in buying or leasing the 

2 land." 

3 MR. RUNKEL: That doesn't get at the site 

4 description issue. It sort of — indirectly, I 

5 understand . 

6 MR. GRAY: But that's what I think we were 

7 doing this morning. We were talking about identifying 

8 the uncontaminated area. I don't think ERA has any 

9 discretion. EPA's has to operate within the 

10 administrative procedure act. And if EPA has listed 

11 the whole site, they can't go back and change it 

12 without going through the prescribed process. 


13 

MR. RUNKEL: 

That's what 

I'm asking — 


14 

MR. GRAY: I 

understand . 

But I don't 

know 

15 

how else you can do 

it except 

to identify 

the 


16 uncontaminated portions the way we were talking about 

17 this morning. And then make that information 

18 available. And I don't think anybody disagrees with 

19 doing that. 

20 GEN OFFRINGA; The key issue is the 

21 mechanism by which we inform the public, and how do we 

22 generate one that has public confidence. So, when I 

want to sell the golf course at Fort Ord which is on 


23 
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the NPL site, which I know is not contaminated, I can 
convince all these guys that -- 

MR. GRAY: You used a lot of pesticides on 
that. (Laughter) 

MR. DAVIDSON: Well, how do we do that, 
though? Because, we can*t do anything beyond what we 
know in the RI/FS. And if there’s an agreement that 
it’s not conducive to expeditious transfers, don’t go 
back into to keep going back into the regulatory 
process. 

GEN OFFRINGA: Well, the first case, when we 
get a base that we’re going to close, that gets 
priority, and it gets squished down, because everybody 
wants to close it as quickly as possible. 

So, you're going to have a much more rapid 
RI/FS process for resources put on it. So therefore, 
as you redescribe the extent of the contamination, 
you’re going to automatically generate the 
uncontaminated areas. Now the key is, what kind of 
mechanism do we use to inform the public what we have 
now determined as we go through this process — we 
don't want to change the process — that we now have 
found this large area, and we have conclusively 
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determined that it is no longer contaminated. Or it 
never was. 

MR. DAVIDSON: I believe our existing 

process does that. 

MS. SHIELDS; And what would that be? How 
would you, right now, say the golf course on Fort Ord 
is not included. How would you say that in your 
present process? 

MR, DAVIDSON: Once you get to the R 

okay. Let's assume that the golf course is considered 
within this operable unit area that we're studying. 
Going through the sample we find out that there is no 
contamination on the surface, nor under — subsurface 
contamination. When we get to the remedy selection 
phase, or we are trying to select our remedy, they we 
describe exactly what it was trying to do. 

But all the way through that, we are putting 
out public information, having public hearings, and 
describing to people exactly what we know. What the 
concentrations are. What the proposed plans are. i 
mean, it's a — 

MS, SHIELDS; He needs something so that he 
can sell the golf course now, instead of waiting until 
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the remedial action is 

MR. DAVIDSON; Then we go back to what Sam 
said earlier about proving the negative. Okay? So, 
this is a different process. it is not an NPL 
regulatory process. That's what I was trying to get 
into earlier. 

We may need the task force may want to 
recommend that EPA, DoD, and the states look at 
establishing a process for determining when lands and 
are clean and conveyable to transfer — 

MS. McCRILLIS: Yes. I think we did that. 

MR. DAVIDSON: That's what I'm saying. 

Tying us back to that particular process. 

MS. SHIELDS: To that CPAD business. This 

discussion has come totally full circle to where we 
were. 

MR. DAVIDSON: Because we do not, general, 

right now, sit there and say, "This is clean." what 
we say is, "This is dirty." 

GEN OFFRINGA; Yes. That's right. 

MR. DAVIDSON: Okay. All right. And to get 

to the point of saying, "This is clean," probably 
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means doing things beyond the scope of the NCP. It 
will probably mean that you guys have to get out there 
and start taking samples, and drilling holes in areas 
that we may not otherwise require you to do, to prove, 
to show, to the satisfaction — that's the point. 

The point is not the regulatory process on 
the NPL listing. So, if you get to go back — tie 
this back to what we talked about this morning. As a 
proposal to consider, I think that might get to your 
concerns. 

GEN OFFRINGA: Because we would be willing 
to drill on the golf course in order to prove as 
quickly as possible it's not contaminated, because 
we're interested in the cash flow. And the 
communities are interested in getting the golf course. 

MS. SHIELDS: That's right. 

GEN OFFRINGA: And what we need, is when we 
reach that point, we have done the drilling, and 
everybody agrees that it's clean, then we need some 
kind of a way to go to the public that will give them 
confidence, and generate money for investment. 

MR. DAVIDSON: Then you'll have to go 
throught the RI/FS to be able to have that assurance, 
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even in the CPAD document. 

MR, RUNKEL; Well that, what we need to talk 
about is, plenty of information is needed. And when 
it is needed, timing is critical here, obviously. So, 
what it may entail, and this is maybe what the 
recommendations ought to be, is that we look at what 
additional work may need to be done, or what 
additional process. 

Because what people want is some 
determination by the regulatory agencies that, darn 
it, this is clean. You can use it without liability. 
That's the issue. Not the NPL things. So, it's part 
of taking action to prove this negative, if you will. 
And I would suggest, just from my knowledge of what 
goes on out there, that it may require setting up an 
additional set of procedures to do it. 

MR. GRAY; Presuming you do that it would be 
delisting of a portion — 

GEN OFFRINGA: Can we come up with something 
sn interim finding as we go down through the--? 

MR, DAVIDSON; I think we have an answer 
here. On the top of page 16 is, in transfer of 
uncontaminated parcels, this talks about developing a 



criteria. It should say, «DoD, EPA, states should 
develop a specific criteria." Okay? 


This is the process we are talking about, so 
we can have the determinations to give the letter to 
someone else to ease the determination that this is 
clean land. So, what we need is in the body of this 
text a lead into that. Okay? And, I don't think that 
that last sentence does that. 

MR. RUNKEL; Let me ask you a question. Say 
you do this. And you make this determination. It's 
all hunky dory. And some lender comes up to you that 
writes to the EPA and says, "Okay, through this 
determination you say that it's clean land.” Does 
that mean that portion of the property doesn't belong 
on the NPL? The lender just writes — and they're not 
trying to be legalistic. They're saying, "It no 
longer belongs. You can in effect redescribe it. It 
doesn't belong in the NPL.” 

It's not saying, "Get it off the NPL through 
a regulatory delisting process." It just wants to 
know in reality, that portion has been through what 
the process is being taken off the NPL. Are you going 
to, or will you be able to write back to OGC, sign off 
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on the letter, or are they going to sit there and 
qualify it to death and say, "Well, it*s still on the 
NPL, blah, blah, blah,” and some lender is going to 
say, "Oh my god,” because he has got some attorney 
telling him, "You*re still maybe on the hook. You're 
going to have a problem.” That's a real world 
question. 

MR. DAVIDSON: I can't speak for the office 

of general counsel, so I can't say is I believe that 
they would have several questions. The answer to that 
question depends on the viability of the process 
that's established in the criteria, okay? 

What I think they would say, what I hope 
that they would say is that if this is a — this 
process is a real one, has meaning, and it's clear 
from the process that this area was not contaminated, 

I would say that they would probably be able to say 
this was not part of the NPL. 

MR. RUNKEL: Can they legally say that? 

MR. DAVIDSON: I can't speak for — 

MR. GRAY: Not without a formal delisting. 

MR. RUNKEL: That's where this delisting is 

becoming a relevant issue. That's where, as much as 
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I hate to have to go back to the regulatory process, 
I tried to get away from that for a while. Gordon 
convinced me of it. I still come back to that, 
because it may be relevant to a lot of people in the 
business community. 

And you find no sympathy for them, because 
they are redevelopers. 

MR. GRAY: I think it*s not worth the 
argument and time we are putting on it because, first 
of all, it»s already clear that the lenders are not 
liable unless they are activity involved in the 
management of the property. And they are all busily 
trying to get Congress to change the law so they won't 
be liable under any circumstances, as long as they 
simply hold a fiduciary interest in the property. 

You know, it's like Mark Twain said about 
bankers, the guy loans you an umbrella when the sun is 
shining, but at the first drop of rain, he wants it 
back. (Laughter) I mean, it's a lot of time and 
effort to spend just in terms of the lender issue. 

MR. RUNKEL: It's not just lenders. It's 
the local redeveloping agencies. It's more than just 
the lenders. It's a lot of different folks. 
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MR. DAVIDSON: Well how about if — here's 
a proposal, possibly. Go into this paragraph. To the 
second to last line, "As a result, when an entire 
installation is listed, large areas of uncontaminated 
lands are often included.” The proposal would be, "to 
ensure the expeditious transfer of uncontaminated 
land. EPA, DoD, and the state have developed a means 
to communicate the information, collect it, then 
confirmation of those areas which are not 
contaminated . ” 

This goes back into — maybe, tie it back to 
the process we talked about earlier. And then, that 
fits in with this transfer of uncontaminated parcels 
paragraph . 

CHAIRMAN BACA: That follows from the first 
part of that discussion, but it doesn't address the 
NPL site issue. How does it become a non-NPL? 

MR. DAVIDSON: What designation are you 
looking for? I mean, the question is, what's on the 
NPL, is the extent of the contamination on the base. 
And if you go through the RI/FS, and you continue to 
clarify where that extent of contamination is, the 
more you know, the more you know about what's not 
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cont:aininatied . And ^his is wha~t we’re trying to get 
to. To set up a process so we can — the regulatory 
agencies and the DoD state this area is clean, and has 
not been contaminated. 

CHAIRMAN BACA: How do you then list Norton? 
What is the NPL site on Norton? 

MR. DAVIDSON: I don’t understand the 

question. 

CHAIRMAN BACA: As opposed to where the 

clean area is. Now the NPL is the base, the 
installation. The facility. 

MR. DAVIDSON: That’s because we have listed 
it with little information, okay? And the policy 
approach that we want to be as comprehensive as 
possible so we can address all the releases on the 
site. 

CHAIRMAN BACA: How do you now back up to 

say it’s lower 40,- whatever. .. . 

MR. DAVIDSON: Is clean. 

CHAIRMAN BACA: Is dirty, or clean. 

MR. DAVIDSON: What you want to say is that 

the lower 40 is clean. What we’re proposing is to set 
up a process where the regulatory agencies with DoD do 
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1 that. As we get the information. This means to 

2 develop a criteria so we* re comfortable with how much 

3 knowledge we need, and the timing in which we make it. 

4 It*s not an NPL listing/ regulatory issue. It*s a 

5 clean/unclean issue. 

6 MR. RUNKEL: As much as I hate to say it, 

7 Tom, I come back to making, at least from our 

8 perspective, we wouldn*t be opposed to pushing 

9 Congress to set up some process where, after you did 

10 that whole administrative process, just the 

11 description of Norton could be just like, in effect. 

12 It could just be changed. I*m sure there are other 

13 analogous situations out there in regulations, where 

14 description and lists are modified just sort of 

15 automatically. 

16 It would become this long, you know, 

17 involved regulatory process. I bet there are. GSA 

18 deals with that, like black listing and things like 

19 that, where it just can be almost automatically done. 

20 You have your list of parties that are suspecting — 

21 MR. JONES: Once it*s on the National 

22 Priorities List, is there some way or another we can 

23 get specific guidance from EPA that says, **Parcels X, 
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1 Y, 2, etc., etc., are no longer on the priorities 

2 list, and you can proceed with the disposal,” That*s 

3 what we* re trying to — • it*s either yes you can, or no 

4 you can*t. j 

5 MR. RUNKEL: And I just am in the position, 

6 an OGC attorney is sitting there, not willing to get 

I 

7 off, not willing to bite the bullet. |I guarantee 

8 they're not going to want to. I 

9 MR. KUSHNER: Gordon, let me ask this 

10 (question. There is a process for removing sites from 

! 

11 the NPL, that you complete your RI/FS, or you complete 

12 the study. You have a finding that there is no 

13 contamination. You issue the no action ROD. Once the 

14 no action ROD becomes effective, I understand you can 

15 go back through the Federal Register, administrative 

16 procedures, to give public notice tha^ you are 

17 removing that portion of the base from tJe NPL. Is 

18 that not correct? | 

19 MR. DAVIDSON; That's an excellent question. 

20 Let me see if I can find the answer. First of all, 

21 we have never delisted a Federal facility from the 

22 NPL. We have to delisted Superfund sites, | which are 
not quite the same, which is the source of some 
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concern. 

The question is, can you apply NPL deletion 
criteria on a unit specific basis at a facility? Does 
that make sense? Rather than continue to go back into 
the regulatory and keep changing where the lines are. 

MR. RUNKEL: And we would argue that there 
is enough of a reason for expediting base closures — 
and I*m just looking for Congress to decide — enough 
of a reason in our view because of the economic 
considerations, the livelihoods of these people out 
there, the reality that this land might not be as 
marketable, as valuable, that that would be needed. 
That you have a different system in effect for 
delisting. And Don does not agree with that. 

MR. KUSHNER: One point I would make, and 
please correct me if I am wrong, but the perception I 
had is that, you know, once the listing occurs and an 
RI/FS process is under way, we should know, or have a 
pretty good idea as to what — by the time we are 
ready to do the no-action ROD, and after we have 
studies the clean areas, we will know what parcels are 
clean. 


23 


We will know, I think, what parcels we are 
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ready to transfer to the private sector, such that I 
don*t see this as a repeating process, every time, you 
know, a little bit here, a little bit there, this is 
clean, that*s clean. We should know pretlty much in 
bulk what is clean, such that we need to go in one 
time, maybe twice, at the — as an exception. 

We should be able to go in one time with 
what we know is clean, based on a no action ROD, and 
then back through the public comment. Federal Register 
process, and have those sites delisted, assuming we 

can delist parcels of what has been listed. 

I 

CHAIRMAN BACA: That*s a concern , | Gordon , is 
how do you delist the parcel? I get a lot out of this 
universe called upbase. 

MR. KUSHNER: I think what I*m hearing is 
that the mechanism that may be able to do tlat, as was 
mentioned earlier this morning would be that, you 
know, that process of actually the RI/FS. When you 
have drawn — when you go through and you, have that 
information available, you can then move from that 
stage and say, "All right. These are the| ones that 
are contaminated, these are the ones that are not 
contaminated," that should be your information to 

/ I 
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1 remove it . 

2 So I don*t see this as maybe — as a 

3 delisting type, you know issue. More of a process to 

4 do that. So, in keeping with that, maybe the point 

5 is that we consider the designation, maybe what it 

6 would be — along the lines of, you know, as 

7 information warrants. Because the next point after 

8 we go at the end, we talk about the new listing should 

9 be based on the source and content of the 

10 contamination. And maybe what you want to do is carry 

11 that idea back a little bit into the first part of the 

12 sentence, reconsider — maybe it*s not reconsider, but 

13 review the source and extent of the contamination as 

14 you’re listing. 

15 , MS. SHIELDS: If we throw in some 

16 alternatives like delisting, or redescription, 

17 whichever is appropriate and most expeditious or 

18 something. So that you have got your delisting when 

19 that’s going to be as fast as anything else. And 

20 maybe in some circumstance it would be. And in a case 

21 where you say that’s going to raise all kinds of 

22 problems — that's the only way out of this. 

2 3 MR. DAVIDSON: From the legal perspective. 



425 


1 you don't delist clean areas. That's the problem we 

2 have here. That's the root of the listing process. 

3 You list dirty areas, okay? 

4 MS. SHIELDS: Yes, but you have got to 

5 admit, you have got a lot of clean areas that are 

6 listed, because of the way that you list the site in 

7 the first place. 

8 MR. DAVIDSON: I agree. Well, that's an 

9 assumption. 

10 MS. SHIELDS: Well, you said, we list it 

11 comprehensively, because we get comprehensive data. 

12 MR. DAVIDSON: Exactly right. 

13 MS. SHIELDS: Nobody is blaming you for that. 

14 The question is, how do we get out of this muddle? 

15 MR. DAVIDSON: That's why — well, the muddle 

16 seems to be that a tremendous amount of importance is 

17 put on this NPL thing, when that may not be the 

18 process for getting out of this box. What do the 

19 lenders and the people who are concerned need to know? 

20 MS. SHIELDS: They have got all the 

21 guarantees known to man with these sites. They should 

22 have a lot more ease on these sites. They have the 

23 United States Government on the hook to clean up 
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1 anything that's still dirty, 

2 MR. RUNKEL: So why can't they have the 

3 assurance — and why do they have to have this thing 

4 on the NPL? Why can't the government do its job as 

5 effectively — make it clear that it's no longer — we 

6 don't doubt that it's clean. 

7 MR. KUSHNER: Let me just — maybe, rather 

8 than phrasing it in the context of, can we delist 

9 parcels, maybe we should look at it as to whether we 

10 can go back and redefine the site? 

11 MS. SHIELDS: That's what we have been 

12 talking about. 

13 MR. KUSHNER: Through the public kind of 

14 process. 

15 MR. DAVIDSON: That's a morass, and I don't 

16 think that solves the problem. 

17 GEN OFFRINGA: Part of it is the way we go 

18 about the process. You know, when we're looking, we 

19 start our RI/FS's, we're concentrating on the dirty 

20 areas. Maybe what we need to do is turn it inside 

21 out, and concentrate initially on finding the clean 

22 areas. And if we change that emphasis, that would go 

23 a long ways toward giving the public the perception 
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1 that what we* re out there finding are clean areas, and 

2 not, areas that — not trying to define the extent of 

3 the dirty area. 

4 Then if we have some way, call it a 

5 certificate of clean, or something. If we define 

6 those areas, we could get — 

7 MR. DAVIDSON; I think that's an approach 

8 that's more amenable to the existing system we have. 

9 I think we would be willing to say that to the extent 

10 that DoD has provided comprehensive information 

11 through the site inspection that would clearly show 

12 that there are large tracts of uncontaminated land, 

13 then we can adjust the listing process to list those 

14 areas that we know are dirty. 

15 But right now we just don't have that. A 

16 practical example, Tom, when we get out there, we find 

17 a lot more crap than what we thought. And it doesn't 

18 make sense to come back and list more sites. Or get 

19 into all this RCRA CERCLA stuff. 

20 CHAIRMAN BACA: As Anne said, we're not 

21 blaming you for the approach. It's just, how do you 

22 back down to make some sense out of what is truly 
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1 MR. DAVIDSON: That*s why we shouldn't focus 

2 on the NPL listing/delisting process. We should focus 

3 on a process for determining what is clean. 

4 MR, RUNKEL: You need both. That's what I 

5 — I have to say I have come to that conclusion. I 

6 hate to say it. But, it's not like it's going to be 

7 doubling the process, but both are needed. With a 

8 limited number of closing bases on the NPL, why can't 

9 we — why would it take that long. And if Pete really 

10 thinks you have go in, maybe, one time. 

11 MR. DAVIDSON: For what, delisting? Once 

12 you know how long that's going to be. 

13 MR. RUNKEL: Especially if they know, it's 

14 going to be in their interest, in the interest of the 

15 party that want to redevelop, or the local community, 

16 to not push to have delistings until they're ready to 

17 do it one time. Because then they're going to have to 

18 go back through it — 

19 MR. DAVIDSON: Okay. Let me give you Fort 

20 Ord as an example. The final RI/FS schedule is not 

21 due until 1997. That's the point that we can go back 

22 in and change and delist it. Delist the site for 

23 clean areas. That's not acceptable. 
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1 GEN OFFRINGA: We don't want to wait that 

2 long. I 

3 MR. DAVIDSON: The other alternative. 

I 

4 There's three to six OU's out there, depending upon 

I 

5 how you look at it. Would be to go through three to 

6 six rule makings. And you can't transfer ’ — no one's 

I 

7 — everybody's going to wait for this rule making to 

i 

8 go through? That complete defeats the |)rocess that 

9 we're talking about, expediting clean up and 

10 expediting — ' 

11 I think we need to look at a different 

12 avenue than focusing on the NPL rule making process. 

13 MS. SHIELDS: All right. ThenI what about 

i 

14 using the CPAD designation? 

! 

15 MR. RUNKEL; I think everybody jagrees here 

16 that that's needed regardless, I 

17 MR. GRAY: So maybe you could jiist add that 

I 

18 in, right at the end of that first — 

19 MR. RUNKEL: That's great. 

20 GEN OFFRINGA: Tom, would DoD land EPA be 

21 willing to, on base closure sites, to concentrate our 

! 

22 resources initially on defining the clean areas, which 

23 means by inference, you're going to | delay the 
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1 definition of the dirty areas in order to parcel — 

2 because it*s a process of elimination. That’s all the 

3 RI/FS is. 

4 CHAIRMAN BACA: In fact, that’s what we’re 

5 going to do, to define what we consider the clean 

6 areas. 

7 GEN OFFRINGA: But that’s a change in the 

8 whole way we do business. 

9 MR. DAVIDSON: General, that is — I think 

10 EPA could do that, if it could also say that it’s not 

11 slowing any of its oversight work on the dirty areas. 

12 That there has been an additional source of resources, 

13 or whatever there’s going to be there. The clean 

14 slot, you know. But that everything else is moving 

15 apace. But that’s — we can't say that right now. 

16 Particularly when I found out — we can't do 

17 that. Okay? We cannot, based on the oversight 

18 resources we have right now, move a slug of that over 

19 to — proving the negative, when we have known areas 

20 of contamination, I would think it’s a resource 

21 issue. Because otherwise we would be faced with the 

22 question of having answered the question, and it's a 
good question, why are you focusing on areas that are 


23 
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1 not a risk to human health and the environment, when 

2 there are known areas? 

3 CHAIRMAN BACA: I would think by 

4 concentrating on the dirty areas, you are separating 

5 out the clean areas. 

6 MR. DAVIDSON: I was trying to answer the 

7 general’s question, why don’t we move our focus 

8 initially to looking for clean areas. 

9 GEN OFFRINGA: I understand that. 

10 CHAIRMAN BACA: We’re going to spend the 

11 resources to do that. But what are you saying, that 

12 you can’t react to our findings? 

13 MR. DAVIDSON: Right now I’m saying that it 

14 may be a problem. This whole base closure thing is 

15 going to be a big work load for the regulatory 

16 agencies. 

17 MR. RUNKEL: I propose, since I don’t know 

18 where DoD is going to take the program, but I propose 

19 — ye have made some progress here in terms of 

20 agreement to CPAD. I think that can be very useful, 

21 especially if we publicize throughout the RI/FS 

22 process, publicize the results, EPA’s involvement in 

23 that publication, both DoD and the states, to the 
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1 local entities. Do that. I think everyone should 

2 agree to that now. 

3 I*m still uncomfortable. I can see it two 

4 years from now, and maybe 1*11 be proved wrong, that 

5 that's going to be enough. And you could have these 

6 slimy lenders coming back, just like they're doing 

7 with lender liability issues in general claiming, we 

8 need further clarification, further assurances. And, 

9 you know, then you're going to have it thrust upon 

10 you. And maybe you're saying, well, it's worth the 

11 risk. 

12 I guess where we would come down, where I 

13 would go back and talk at NGA, and do it in the form 

14 of a supplemental recommendation is, I think we might 

15 recommend that Congress set up some kind of expediting 

16 delisting process for military bases, because there is 

17 enough of a need here. And it's a limited enough 

18 universe. And I don't need everybody else to — you 

19 know, we can take a vote on that and try to put it in 

20 the report, but I don't feel that we need to, even if 

21 could win the vote ram this through. 

22 So , if that — if you all want to do the 

23 same thing, you can do that. 



MR. DAVIDSON: 1*11 tell you what I'll do, 

I 

Brian, is that if we can get some language here that 

i 

focuses more on the process and not the outcome 
designation, and that feeds into that next paragraph 
there, I will go back on Monday morning and get with 
our people in the office general counsel, and our 
other listing experts, and sit down and share this 

I 

conversation with them, and articulate the high degree 
of concern regarding the meaning of NPL listing, and 
see if there is anything that can be donej. 

MR. RUNKEL: Well, that would be, useful. We 

can have it state in here that EPA will attempt to 

I 

determine whether parcels can be delisted. Is that — 
are you looking at that? ^ 

MR. DAVIDSON: No. That's what I don't want 

to have in here. That goes all the way back to what 
I want to say, is — 

I 

MR. RUNKEL: Just whether you would be 

allowed to, not that you have to actually go back in 
and do it, through the regulatory process, but whether 
you would even be allowed to, getting back to Pete's 
question. 

MR. DAVIDSON: Let me talk to my people. I 
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1 don't want to commit to that right now. I want to 

2 focus on the CPAD process, some other way of doing 

3 business like that. But I will go back and talk to 

4 our folks, see if there's any flexibility there. I 

5 mean, we have another week or so, in case there's 

6 going to be some changes. 

7 MR. RUNKEL: I guess — I don't know if 

8 there's any other support here for making a 

9 legislative recommendation. I know you're hesitant 

10 just as a policy to do that in this report. So, we 

11 can throw that out for the moment, but — 

12 CHAIRMAN BACA: We need as a committee to 

13 at least take a vote, and if you want to submit a 

14 minority report to ERA, that's fine. 

15 MS. SHIELDS: I don't know what would be 

16 voted on. 

17 MR. RUNKEL: Voting that the task force 

18 would recommend that Congress look into — consider — 

19 may wish to consider an expedited delisting process. 

2 0 CHAIRMAN BACA: I guess I would vote to 

21 retain the language that's here. I think that does 

22 it. 


23 


MR. RUNKEL: I would, too. 
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1 CHAIRMAN BACA: Sam? 

2 MR. GOODHOPE: All I would say is, maybe we 

3 can have some language, without legislation it*s going 

4 to be impossible for EPA to resolve this delisting 

5 program. Put some language in like that. 

6 CHAIRMAN BACA: Let's try a vote. Okay? 

7 MS. SHIELDS: The problem is, I don't think 

8 this is a statutory problem. Where is it in the 

9 CERCLA that says EPA has to run their delisting the 

10 way they're running it now? 

11 MR. RUNKEL: You're right. I'm just saying 

12 that we would ask Congress to, in effect, — we could 

13 change that. 

14 MR. GOODHOPE: Without legislation, or 

15 without regulatory — change in regulatory — 

16 CHAIRMAN BACA: Let me propose that we 

17 accept the language that's here. Okay? That we 

18 accept the language that's here. Take a vote? All in 

19 favor of accepting....? 

20 ' MS. SHIELDS; Wait a second. I don't know 

21 what language we're talking about. We have got 

22 Gordon's — that's supposed to substitute for 

2 3 something here . 
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1 CHAIRMAN BACA: No. I*m talking about what 

2 is here. I*m talking with no changes, as you read it 

3 here, staring with, "The task force heard in EPA 

4 testimony, etc.,” and then accept the next paragraph 

5 ■ without change. In this report, 

6 MR. DAVIDSON: It seems to me that we might 

7 want to have some different language in here while we 

8 discuss this a little further. This is a big issue. 

9 And I think, to be honest with you — 

10 CHAIRMAN BACA: We* re not getting there. 

11 That*s the problem. 

12 MR. DAVIDSON: Well, Tom, we’re not getting 

13 there right now, but I'll tell you something. I think 

14 the problem is that there is a misunderstanding of how 

15 this process works. And that's the problem. The 

16 problem is, we don't have all the information 

17 everybody wants right now. 

18 If we start going through this regulatory 

19 process, that's the wrong focus. What do writers need 

20 to know? They don't need to know that we're going 

21 through the regulatory process to look at the NPL 

22 boundary, because that's not the issue. They want to 

23 know whether or not something's clean. 
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1 That supports setting up a different way of 

2 doing business, but not going into the regulatory 

3 process. 

4 CHAIRMAN BACA: See, this doesn't say the 

5 words. "The task force recommends that EPA reconsider 

6 the designation of entire military installations as 

7 NPL sites, and describe newly listed federal 

8 facilities NPL sites using the source and extent of 

9 contamination as a guiding principle." 

10 MS. SHIELDS: It doesn't say you have to do 

11 it tomorrow. 

12 MR. DAVIDSON: Let me say — well, take the 

13 phrase, "reconsider the designations of entire 

14 military installations as NPL sites." I mean, that's 

15 a very strong inference that that's the regulatory 

16 listing process. Okay? That's the first problem. 

17 Let's just focus on that for a minute. There's 

18 something we can come up with that speaks to a process 

19 by which the parties will try to address this issue, 

20 in terms of getting information out to the public as 

21 we get it. 

22 MR. PENDERGRASS: Can I ask if it helps to 

23 change it from, "to be reconsidered the description of 


an entire military installation as an NPL site.*'? 

MS. SHIELDS; That would be better, wouldn't 

it? 

MR. DAVIDSON; Say that again? 

MR. PENDERGRASS; Reconsider the description 
of an entire military installation as an NPL site. 

MR. DAVIDSON; That's softer. 

MR. PENDERGRASS: It gets you away from 

there's a strong inference that we're talking about 
the listing process per se, and that it could be done 
for — you know, that you describe — 

MS. SHIELDS: And if we added in, "and 

describe newly listed Federal facility NPL sites using 
the source and extent of contamination as the guiding 
principles for both, to the extent possible," or 
something in here. 

MR. GRAY; If you want to add "to the extent 
that the relevant information is available to do so". 
Generally, they don't have it at that point. 

CHAIRMAN BACA; Okay, to the extent that the 
relevant information is available. 

MR. GRAY; Necessary to do so is available. 


CHAIRMAN BACA; 


Necessary to do it is 
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available. 


MR. GRAY: To do so is available. 


CHAIRMAN BACA: Okay. Did yc^u get that 


language? | 

MR. PENDERGRASS: No. Because everybody 

else was — 

! 

MR. KUSHNER: Up above, reconsider the 

description, and then at the end of the last sentence, 
it would be the guiding principles, to the extent that 

I 

the relevant information is necessary to do so — to 
the extent that the relevant information necessary to 
do so is available. I 


MR. DAVIDSON: Say that again? I 

MR. KUSHNER: Okay. To the extent that the 

relevant information necessary to do so is javailable, 
MR. DAVIDSON: Read me the whole thing, 

please. | 

MR. KUSHNER: Okay. 1*11 read the whole — 

I 

**The task force recommends that EPA reconsider the 

I 

description of entire military installations as NPL 
sites, and describe newly listed Federal facility NPL 
sites using the source and the extent of contamination 
as the guiding principles, to the extenJ that the 


relevant information necessary to do so is available.” 

MR. CARR: Striking the ”for both.”? 

MR. KUSHNER: Yes. 

MR. CARR: Can I suggest we strike the word 

entire, you said the description of military 
installations as NPL sites? 

MS. SHIELDS: I think that sounds like we 

don’t want them on the NPL. 

CHAIRMAN BACA: The recommendation was that 

we strike ’’entire”. 

MS. SHIELDS: That sounds like we want to 

keep them off the NPL. Reconsider the description. 

CHAIRMAN BACA: That’s right. I think you 

need entire. That's the problem. Okay? 

MR. CARR: The reason for my concern is 

that, I think that the argument can be made that we 
don't currently describe the entire installation as an 
NPL site. 

CHAIRMAN BACA: But we do. We list. 

MR. CARR: That’s right — but we — 

MS. SHIELDS: But they say that isn’t really 

what that means. That’s the problem. 

CHAIRMAN BACA: I think description is where 
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1 we want to be. Describe. 

2 MS. SHIELDS: Can I make? 

3 CHAIRMAN BACA: One more? 

4 MS. SHIELDS: Well, Gordon has rewritten two 

5 paragraphs, for a better description of what happens 

6 now than what we have got here. I would propose that 

7 we take this finely crafted last sentence that we just 

8 worked out, and add it to Gordon's description, and 

9 make that this section. 

10 We didn't have any problem with how Gordon 

11 had rewritten it. It just stopped too soon. 

12 CHAIRMAN BACA: Right. Exactly. 

13 MR. DAVIDSON: How about this. This will 

14 flow from it. "As a result, when an entire 

15 installation is listed, large areas of uncontaminated 

16 land may be treated initially as part of the site to 

17 the extent the information is available at the time of 

18 listing, the task force should recommend that EPA 

19 conform its description of the listing consistent with 

20 the — ." Do you see what I'm trying to get at? 

21 MS. SHIELDS: So, in effect, you would be 

22 turning this last sentence around so that it fits more 

23 here, and we could use the same language, I think. 
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1 ”To the extent that the relevant information is 

2 available at the time of listing, EPA should describe 

3 newly listed Federal facility NPL sites using the 

4 source and extent of contamination as the guiding 

5 principle, and the task force recommends, that EPA 

6 reconsider the description of military installations 

7 that are already on the NPL.” 

8 CHAIRMAN BACA: I can buy that. 

9 MR. CARR: Can you say existing instead of 

10 — is that intended to refer back to existing military 

11 installations on the NPL. 

12 MS. SHIELDS: I think if you say, ”We will 

13 reconsider the description of military installations 

14 that are already on the NPL.” Okay? Can we agree 

15 with that? 

16 CHAIRMAN BACA: I can buy that. 

17 MS. SHIELDS: Did we get that? 

18 MR. DAVIDSON: I would like one more 

19 sentence added. And this will help us in future 

20 listings, if we said, ”To the extent possible, DoD 

21 will supply us with as comprehensive a listing as 

22 possible of the NPL site.” 

23 MS. SHIELDS: You'll agree with that. 



MR. DAVIDSON: You see, the problem is, 

we* re under a lawsuit right now, a CLF suit. And, 
frankly, one of the problems that we* re having is the 
extent of information that has been supplied to us. 
You folks are trying very hard. But it*s a 
complicated procedure, and we* re not getting complete 
information. So, we* re often finding we* re having to 
go back three or four times. That*s a big delay. 

What I will do with this, okay? This is 
obviously a very important issue to EPA. I will take 
this back, and I will run it through everybody, and I 
will sell it if I can. To explain to them what the 
problems are. Otherwise, I can*t — I mean, you can 
vote and I can slam dunked — 

MS. SHIELDS: Well, Gordon, you may be 

forced to do some additional views. 

CHAIRMAN BACA: Again, you need to sell it. 

MR. DAVIDSON: I will go back and see what 

people think about it. 

CHAIRMAN BACA: It's got to be in the report. 

MR. DAVIDSON: I want to see — I»d like to 

see the final language first before we have the vote. 

MR. RUNKEL: I prefer, Tom, that we have the 
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1 vote now . 

2 CHAIRMAN BACA: He*s going to rewrite it, 

3 and then she's going to read it, and then we're going 

4 to have a vote, I guess. 

5 MR, GRAY: I like Gordon's suggestion to add 

6 an addition sentence about DoD providing as complete 

7 a listing package as possible, because the more 

8 complete that package, the more — 

9 CHAIRMAN BACA: I conceded to do that. 

10 MR, GRAY: Oh, I'm sorry. The greater the 

11 extent to which that information will be available. 

12 That sort of puts an obligation on both sides, so to 

13 speak, to do a better job so that we can accomplish 

14 this. 

15 MR. DAVIDSON: Do we want to say anything in 

16 here about a process, because that feeds into the next 

17 paragraph? 

18 CHAIRMAN BACA: I guess I wouldn't mind 

19 including language that nails down a process, because 

20 I think there is confusion out there as to what the 

21 process is. 

22 MR. DAVIDSON: We have already agreed that 

23 it's — 
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1 CHAIRMAN BACA: The process is in. 

2 MR. PENDERGRASS: Can I go back? The — 

3 currently in the book there are three paragraphs . 

4 EPA*s suggestion is two. I think the first paragraph 

5 needs to stay in there. It describes, first, the 

6 process the task force went through. But the second 

7 sentence sets up the problem. 

8 CHAIRMAN BACA: Okay. We* 11 keep the first 

9 paragraph. Include this. 

10 MR. PENDERGRASS: The next two. 

11 CHAIRMAN BACA: Are you about ready to read? 

12 MS. SHIELDS: The only thing I don*t have is 

13 this last sentence. All right. Gordon *s two 

14 paragraphs at the end of the second one. 

15 **To the extent that the relevant information 

16 is available at the time of listing on the NPL, EPA 

17 should describe newly listed Federal facility NPL 

18 sites using the source and extent of contamination as 

19 the guiding principle. And the task force also 

20 recoi^ends that EPA reconsider the descriptions of 

21 military installations that are on the NPL. The task 

22 force observes that it will speed up this process if 

23 DoD provides well documented and comprehensive site 
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1 descriptions , ” 

2 CHAIRMAN BACA: Draft HRS scoring packages. 

3 MS. SHIELDS: Observes that it will be 

4 beneficial to proper description, or something, the 

5 NPL sites, if DoD provides what? 

6 MR. DAVIDSON: Comprehensive. 

7 MS. SHIELDS: Comprehensive. 

8 MR. DAVIDSON; HRS scoring packages. 

9 MS. SHIELDS: HRS scoring packages. 

10 MR. DAVIDSON: Oh, okay, preliminary 

11 assessment site inspection information. 

12 MS. SHIELDS: Instead of HRS? Preliminary? 

13 MR. DAVIDSON: Assessment site inspection 

14 information used for the HRS — for listing purposes. 

15 MS. SHIELDS: The HRS for listing purposes. 

16 Okay. 

17 CHAIRMAN BACA; Do you want to read it one 

18 more time? 

19 MS. SHIELDS; Okay. "The task force — ," 

20 this is at the very end. "The task force observes 

21 that EPA's ability to describe the site by using this 

22 guiding principle that we have just set up — ” 

23 MR. PENDERGRASS; The contaminated portions 
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1 of the site. 

2 MS. SHIELDS: "To describe the site by the 

3 contaminated — by its — " Okay. "The task force 

4 observes that EPA*s ability to describe the 

5 contaminated portions of the site will be enhanced if 

6 proper descriptions of NPL if DoD provides — " okay, 

7 I have got this sort of mixed up. 

8 Okay. "The task force observes that EPA*s 

9 ability to describe the contaminated portions of the 

10 site will be enhanced if DoD provides comprehensive 

11 PA/SI information for listing purposes." Okay? Is 

12 that on the recorder and I don’t have to write it 

13 again? 

14 CHAIRMAN BACA: I take it we want your draft. 

15 MR. DAVIDSON: Could you read it one more 

16 time? 

17 MS. SHIELDS: Okay, the whole thing. 

18 Gordon’s two paragraphs. "To the extent that the 

19 relevant information is available at the time of 

20 listing on the NPL, the task force recommends that EPA 

21 describe newly listed Federal facility NPL sites using 

22 the source and extent of contamination as the guiding 

23 principle, and the task force also recommends that EPA 
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1 reconsider the descriptions of military installations 

2 that are on the NPL. The task force observes that 

3 EPA*s ability to describe the contaminated portions of 

4 the site will be enhanced if DoD provides 

5 comprehensive PASI information for listing purposes.” 

6 Applause? (Applause) 

7 CHAIRMAN BACA: All in favor? I would like 

8 the record to reflect that DoD accommodated EPA. 

9 MR. DAVIDSON: And EPA appreciates that. 

10 NR. GRAY: We all accommodated California. 

11 CHAIRMAN BACA; The vote was unanimous for 

12 the record. Okay. Are we through with 15? 

13 MR. GRAY: One concern on page 15, and 

14 through the first paragraph, we were talking about the 

15 protective function of zoning. And I think there were 

16 some comments by myself and other members about this, 

17 that there should be language in here recognizing that 

18 zoning classifications are not a substitute for but a 

19 complement to lease or deed covenants, since zoning 

20 can be changed at any time by the local zoning 

21 authority. 

22 CHAIRMAN BACA; How about the following 

23 language? ” Zoning should not be relied on as the sole 
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1 vehicle to prevent inappropriate use of the land." 

2 MR. GRAY: Well, I think, take out the word 

3 "sole,” or what — ? 

4 CHAIRMAN BACA: As the vehicle. Okay? 

5 "Zoning should not be relied on as the vehicle to 

6 prevent inappropriate use of the land." 

7 MR. PENDERGRASS: Well, I mean, you do rely 

8 on it partially. 

9 CHAIRMAN BACA; That*s why I like sole. 

10 MR. PENDERGRASS; It is one of its 

11 functions. It*s true it can be changed. And so, you 

12 don't rely on it solely. But I do think that's one of 

13 the functions. 

14 MR. GRAY: All I'm saying is it should not 

15 be a substitute for having effective covenants in the 

16 deed, or the lease, or whatever — 

17 MS. SHIELDS: It's already by law, so — 

18 MR. GRAY: Well, why are we going through 

19 all this stuff about zoning, then? 

20 MR . PENDERGRASS ; Because it provides one 

21 more forum for the public, and it provides a way for 

22 a discussion of what's appropriate use, so you can 

23 make sure that everybody knows what's an appropriate 



use for it. And it does provide another mechanism of 
making sure that there aren*t inappropriate changes 
made in the land use. 

CHAIRMAN BACA: I think sole, because it is 

a vehicle. 

MR. PENDERGRASS: It*s only there as another 

layer, but it is another layer. 

MR. GRAY: Is we put the ”sole” back in, 

will it be good? 

CHAIRMAN BACA: Yes. That's be good. I 

have got Gordon's proxy. 

MR. RUNKEL: My crack legal staff back here 

raises the very basic question, I couldn't give you 
the answer either, but, does the Federal government 
unusually — don't they usually contend that Federal 
property is not subject to local zoning laws? 

MR. JONES: Until such time as it leaves 

government ownership, local zoning laws do not apply. 
But the appendices with regard to zoning and other 
things, need to be revised. 

MR. PENDERGRASS: That is covered at the top 

of this as discussed in appendix seven. Local 
governments must be given the opportunity to zone the 
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CHAIRMAN BACA : Okay . 

MR . JONES : We're going to have to go 

throught the appendices. 

CHAIRMAN BACA; We'll go through them. 
Let's go to chapter two. 

MR. GRAY: Mr. Chairman, can I just raise an 

inquiry? My car is about to be locked up for the 
weekend. The parking garage is going to close at 
8 : 00 . 

MS. SHIELDS; Yes. We have got to get out 
of here by 8:00. You can have my proxy to go through 
all the appendices you want. 

CHAIRMAN BACA: We're very close. 

MR. KUSHNER: To make a correction, the 

appendices were designed not to be, if you will, a 
body of the report, but basically a factual — so you 
may be able to correct that separately. 

MR. JONES: Yes. We could correct and 

submit that . Okay? 

CHAIRMAN BACA; Okay? Chapter two? 

MR. GRAY: Will page 17 be automatically 

adjusted to reflect what we have just done? 
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1 CHAIRMAN BACA: Yes . Chapter two? 

2 Eighteen? Page 18? 

3 MR. EDWARDS: Mr. Chairman, the State of 

4 Texas has a proposal to change the fourth sentence in 

5 the second paragraph on page 18. It's in our package. 

6 On page 25 of our — 

7 CHAIRMAN BACA; Does anybody have any 

8 problem with scratching delegated from substituting 

9 authorized? 

10 MS. SHIELDS: I have a change. The second 

11 sentence, we have fought this battle before, so it 

12 shouldn't come as any surprise. The second sentence 

13 of the chapter should be deleted. It's the Rocky 

14 Mountain Arsenal issue. 

15 CHAIRMAN BACA: You're wanting to delete 

16 because of the nature of RCRA and CERCLA? 

17 MS. SHIELDS; Yes. Because the — 

18 CHAIRMAN BACA: Okay. Any problem with 

19 deleting that sentence? 

20 MS. McCRILLIS: Can I just ask, is that also 

21 true for non-NPL sites that are cleaned up? No? 

22 CHAIRMAN BACA: Only CERCLA. 


23 


MS. McCRILLIS: Okay. But we have in the 
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1 past, started a CERCLA clean up, following the NCP at 

2 our non-NPL sites. And so, I was just wondering if 

3 that is true across the whole board. 

4 MS, SHIELDS: It*s an issue that we do not 

5 need to — I don't see the point in saying that 

6 sentence here. We have a clear district court 

7 decision in Colorado that says that at an NPL site, 

8 its jurisdiction under RCRA has been ousted. So I 

9 don't want to leave the impression that this sentence 

10 does, that its jurisdiction would not be ousted. 

11 MR. PENDERGRASS: It doesn't go to that. 

12 MS. SHIELDS: What is it there for? 

13 MR. PENDERGRASS: It's there for this 

14 situation, that in fact, and maybe you can say a non- 

15 NPL — and also the district court decision says that 

16 the court's jurisdiction is ousted. It doesn't say 

17 that RCRA doesn't apply. It says it doesn't have any 

18 jurisdiction over it. Because the waiver, this 113, 

19 says we're gone. 

20 But it doesn't say that RCRA doesn't apply, 

21 that RCRA may apply, who knows? But I — I mean, this 

22 is only there to set up what the issues are. Why you 

23 are discussing these things. 
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1 CHAIRMAN BACA; Does it hurt by leaving it 

2 out? 

3 MR. RUNKEL: Well, how about a statement 

4 that the states believe that that is true, and clarify 

5 where the difference of opinion is. 

6 MR. EDWARDS; We can do it in the 

7 supplemental, but I don’t see why here it hurts to 

8 clarify that the states believe this. We’re going to 

9 win the vote if we vote on it. But I’m just saying 

10 that somewhere in the record we would like reflected 

11 that the states, despite this one court opinion, we 

12 still believe that this whole thing can be resolved in 

13 our favor. 

14 MS. McCRILLIS: I would also ask, what then? 

15 I see that as being the heart of the reason why this 

16 chapter even exists. 

17 CHAIRMAN BACA: Well, I would like to move 

18 on. We’re not going to resolve anything. I propose 

19 that we delete this sentence. All in favor? 

20 MS. SHIELDS; I'm just not sure what the 

21 sentence means. RCRA in my view applies at a CERCLA 

22 site through the ARAR process. For a state, a RCRA- 
type statute applies in the same way. If that’s all 


23 
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1 you mean, say it. But I don’t think that’s all this 

2 means. 

3 CHAIRMAN BACA: No. That’s not all, you’re 

4 right . 

5 MS. McCRILLIS: I guess, what about the 

6 situation where the site is being cleaned up under 

7 RCRA now, and then it’s added on the NPL? What does 

8 that do? 

9 MS. SHIELDS: If what you’re talking about 

10 is an ongoing RCRA facility at site that is being 

11 cleaned up under CERCLA you may have that situation. 

12 I just — I don’t think that’s what this means. 

13 So, I don’t think it provides any clarity to 

14 anything, it just mucks it up. So, take it out, is my 

15 suggestion. 

16 MR. RUNKEL: I think there’s disagreement. 

17 CHAIRMAN BACA: There is disagreement. 

18 MR. RUNKEL: Right, that there is 

19 disagreement, that an NPL site subject to CERCLA could 

20 also be subject to state hazardous waste requirements 

21 if CERCLA RCRA — 

22 CHAIRMAN BACA: Wasn’t doing the job. Let’s 

23 take a vote. 
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1 MR. DAVIDSON; Wait. Is there compromise 

2 language? I mean, the fact is, the issue is one of 

3 overlapping laws, and whether or not that has an 

4 impact on slowing things down. Is there some language 

5 here we can say, I guess that point without talking 

6 about — instead of saying by being regulated under 

7 those statutes? Just a little finessing job, I guess. 

8 But the idea is how things overlap, and how 

9 to maintain some confidence. Some compromise position 

10 on some things are best. 

11 CHAIRMAN BACA: Are you thinking of a 

12 substitute word for "regulated”? 

13 MR. DAVIDSON; That the nature of RCRA 

14 CERCLA, there may be dispute regarding how these laws 

15 apply. 

16 MR. GOODHOPE: Who wanted this out? Well, 

17 one thing I was thinking about, let me go back to the 

18 discussion we had, and I don't want to reopen the 

19 discussion, but is there anyway of speeding up the 

20 process of delisting, whatever you want to call it, by 

21 handing it over to the state and having the state take 

22 care of the problem of uncontaminated — 

23 MR. DAVIDSON; There's a can of worms. 
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1 MR. GOODHOPE: It may be that, you know, 

2 believe it or not, states don't always get in the way. 

3 Maybe states can have a positive function mixing up 

4 facilities. That may be a minority opinion here. 

5 CHAIRMAN BACA: Why don’t we move on. 

6 MR. RUl^EL: Vote it out if you want, and 

7 then we can talk about it. 

8 MS. SHIELDS; Because you have got the 

9 points that you want to make further on down in the 

10 body of it. 

11 CHAIRMAN BACA: All in favor of deleting the 

12 sentence starting with "Because,” and ending with 

13 "statutes," indicate by raising you hand. Four. 

14 Those against? Three. One abstention. 

15 Okay. We delete it. Any other comments on 

16 page 18? Page 19? I do have one clarification, after 

17 section 3004 (u), include an 3008(h), do I have the 

18 right citation. We're on page 19, the paragraph 

19 starting with Section 120(i). 

20 MR. DAVIDSON: Can we back up. I'm sorry. 

21 The sentence on the bottom of page 18, the last 

22 sentence that starts with, "The NCP contains the 
Federal regulations governing responses," putting 
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those two sort of — My people just say that that*s 
redundant to what*s already in there. 

CHAIRMAN BACA; I agree. It*s not 
necessary. Any objection? Deleting at the end of 
page 18, "The NCP contains the Federal regulations 
governing releases of etc." 

MR. DAVIDSON; Only because of its 
redundancy . 

CHAIRMAN BACA; It doesn't add anything. 

MR. PENDERGRASS; That's true. But people 
never ask for it to be defined and tell us what it 
was. 

CHAIRMAN BACA; We'll delete it. Lucy? The 
paragraph starting with Section 120(i), second line 
from the bottom. 

MS. SHIELDS; I have a rewrite for that 
whole sentence. 

CHAIRMAN BACA : Okay . Let * s hear your 

rewrite. 

MS. SHIELDS; It might be — the second 
sentence of the 120 (i) paragraph would read, "Section 
120 (i) states only that RCRA requirements apply 
generally to Federal facilities; it does not change 
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1 the manner in which those requirements would apply 

2 through the CERCLA ARAR»s process.” 

3 CHAIRMAN BACA: I think that takes the 

4 garbage out. Any problem with that? 

5 MS. SHIELDS: ” Section 120 (i) states only 

6 that RCRA requirements apply generally to Federal 

7 facilities; it does not change the manner in which 

8 those requirements will apply through the CERCLA 

9 ARAR*s process.” 

10 CHAIRMAN BACA: Any problem with that? 

11 MS. SHIELDS: "Section 120(i) states only 

12 that RCRA requirements apply generally to Federal 

13 facilities; it does not change the manner in which 

14 those requirements will apply through the CERCLA 

15 ARAR's process." 

16 CHAIRMAN BACA: Any problem? No? So 

17 adopted. Okay. Does that delete the rest of that 

18 sentence there, the rest of the paragraph? 

19 MS. SHIELDS: That takes care of this 

2 0 paragraph . 

21 CHAIRMAN BACA: Okay. Delete the rest of 

22 the paragraph. 


23 


MS. SHIELDS: 


That rewrites that second 
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1 sentence, which is the rest of the paragraph. 

2 CHAIRMAN BACA: Okay. Then you don't need 

3 my correction. Any other comments on 19? 

4 MS. SHIELDS: One minor — we thought you 

5 should stick in formal before guidance on the fourth 

6 line from the bottom. 

7 CHAIRMAN BACA: Formal guidance without 

8 formal guidance? 

9 MS. SHIELDS: Yes. In that sense. 

10 CHAIRMAN BACA: Any problem with that? 

11 MS. SHIELDS: Presumably they have some 

12 guidance. It's just a rule that they provide the 

13 formal guidance. 

14 CHAIRMAN BACA: Any problem with that? I 

15 would just add in formal. 


16 

MR. 

RUNKEL: 

What does formal 

mean? 

17 

MS. 

SHIELDS: 

Well, rule. 

A rule 


18 formal guidance. 

19 CHAIRMAN BACA: Promulgated guidance. 

20 MS. SHIELDS: In the absence of a corrective 

21 action rule, the states are without formal guidance on 

22 how to implement corrective action. 

23 MR. RUNKEL: Let me repeat for the record. 
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1 the issue was that instead of the word "formal” use 

2 the word "promulgated" because that's used in the NCP. 

3 CHAIRMAN BACA: Promulgated guidance? Does 

4 anybody have any problem with that? We'll accept it. 

5 Any other comments? 

6 MR. DAVIDSON: Yes. One. The one sentence 

7 that starts, "Because EPA has not yet promulgated a 

8 final rule," "EPA currently sets clean up standards 

9 for corrective actions under RCRA on a case-by-case 

10 basis.” I kind of recommend that that sentence be 

11 deleted only because that doesn't really address what 

12 the corrective action rule is going to do anyway. 

13 It's like the NCP, it doesn't give you clean 

14 up standards. It gives you a process for determining 

15 how the clean up is cleaned, which takes accounts on 

16 a case-by-case basis. So it really doesn't — it's 

17 not accurate. 

18 CHAIRMAN BACA: Any problems with deleting 

19 it? Deleting "EPA currently sets standards?” 

20 MR. DAVIDSON: What we want left in "EPA 

21 currently sets clean up standards for corrective 

22 standards under RCRA on a case-by-case basis." Leave 

23 that in. 
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1 MS. SHIELDS: So you take out the first 

2 clause. 


3 

NR. 

DAVIDSON: 

Yes. 

4 

MR. 

DAVIDSON: 

Can you guys go with that? 

5 

MS. 

SHIELDS: 

Start the sentence with "EPA 


6 currently sets — ” 

7 CHAIRMAN BACA: »» Current sets clean up 

8 standards.*' Any problem with that? Okay, we'll 

9 accept it. Any other comments on page 19? Page 20. 

10 Lucy, do want to explain? Staff has a 

11 couple of recommendations. 

12 MS. McCRILLIS: I'll try to be quick about 

13 it. On the first paragraph, first incomplete 

14 paragraph, it talks about differences in determining 

15 clean up standards, and so on. The issue isn't 

16 necessarily that they are different standards. That 

17 doesn't have to be the problem if we can solve it by 

18 saying that as long as you have remediated a site 

19 under RCRA, that as a routine course of matter we 

20 won't ask it to be reexamined under CERCLA, and vice 

21 versa. 

22 So that we don't necessarily have to drive 

23 for identical processes, but what we do need to drive 
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1 for is just that you don't have to redo it under one 

2 if you have done it legitimately under the other law. 

3 CHAIRMAN BACA: Okay. Give us your language. 

4 MS. McCRILLIS: Okay. The language would 

5 read, beginning the sentence, third line down, "In 

6 order to minimize — " 


7 


CHAIRMAN BACA: 

Is everybody there? 


8 


MR, DAVIDSON: 

What page are we on? 

I'm 

9 

sorry. 




10 


CHAIRMAN BACA: 

We ' re on page 20. The 

first 

11 

incomplete paragraph at 

the top, third line. 

"In 

12 

order to 

minimize — " 



13 


MS. McCRILLIS: 

"In order to minimize the 

14 

problems 

encountered and 

result in time delays 

as a 

15 

result of 

the different procedures and standards 

i, the 

16 

task force recommends 

that EPA, to ; the extent 

17 

possible. 

promulgate policy that recognizes 

that 

18 

remedies 

selected under one authority will not, 

as a 

19 

matter of rule, be reconsidered under the 

other 

20 

authority 

. " Or something to that effect. 


21 


CHAIRMAN BACA: 

And delete the rest. 


22 


MS. McCRILLIS: 

That's right. 


23 


MR. RUNKEL: Perhaps we could add a footnote 
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1 to that? Footnote? I think what she is referring to 

2 is some language that * s been worked out, again in 

3 California, between the Navy and the state on RCRA 

4 CERCLA integration. We have some language from an 

5 actual agreement here. 

6 But we could just refer in a footnote that 

7 this is already being done so people don't think it 

8 has never been done in the past. 

9 MR. DAVIDSON: We have some of them on the 

10 streets. 

11 MS. McCRILLIS: For CERCLA. You have 

12 guidance going one way. You do not necessarily have 

13 RCRA guidance going the other way. 

14 MS. SHIELDS: I think the problem with that 

15 is that RCRA is only one of the ARAR's that applies in 

16 a CERCLA clean up. And so, you can't — we can't 

17 unilaterally amend CERCLA here to say, "The only thing 

18 we'll consider is RCRA.” 

19 MR. GOODHOPE; Anne is exactly right. 

20 MS. SHIELDS: I don't think you — 

21 (Laughter) 

22 MS. McCRILLIS: I guess the only observation 

23 I would make, and you may be right, it's just that 
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1 Gordon, you all have issued guidance that I think says 

2 exactly that. That under CERCLA, that if a RCRA clean 

3 up action has occurred, the agency will not, as a 

4 routine course of matter, reexamine the clean up, or 

5 make you redo the clean up, if it was done under RCRA. 

6 MR. DAVIDSON: What document does that 

7 involve? 

8 MR. CARR: That's in a memo that came out 

9 about a year or so ago, and we supplied a copy of it 

10 to the task force to gather comments. 

11 MR. DAVIDSON: What's the name of the memo, 

12 Bob? 

13 MR. CARR: I think it's called, "The Clean 

14 Up of Final NPL Site under RCRA." 

15 MR. DAVIDSON: Particular to Federal 

16 facilities. Perhaps we could reference that memo. 

17 MR. RUNKEL: And the footnote. 

18 MS. McCRILLIS: It was referenced somewhere 

19 in this report. 

20 CHAIRMAN BACA: Okay, Jay, reference that 

21 memo, and we'll leave the language as is. 

22 MR. GRAY: Mr. Chairman, I really have to 

23 go. The issues that were of concern to me have been 
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1 resolved. My intention is to vote for the adoption 

2 of the report, but I may want to have some additional 

3 views. 

4 CHAIRMAN BACA: Okay. Thank you. Okay, I 

5 would like to propose two deletions. The second 

6 paragraph, clean up execution, delete that last 

7 sentence, ”In order to minimize.” It*s a repeat of 

8 what * s above . 

9 MR. PENDERGRASS: Well, yes it is, because 

10 they are two different things. I mean, it*s a repeat 

11 of what was under the section about clean up 

12 standards, and it*s repeated here because we are 

13 talking about the way that it*s executed. 

14 MS. SHIELDS: That»s right. They are 

15 slightly different. 

16 CHAIRMAN BACA: All right. Okay. We* 11 

17 leave that in. And how about, under generic clean up, 

18 second paragraph, the second paragraph under generic 

19 clean ups, delete the last sentence. 

20 MR. DAVIDSON: The first paragraph in that 

21 section, under generic clean up? 

22 MS. SHIELDS: The second paragraph, right? 

23 The one about innovative technology. You don't want 
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1 to do any of that? 

2 CHAIRMAN BACA: Well, it*s, wait a minute. 

3 MR, DAVIDSON: I*d like to keep that in 

4 there . 

5 CHAIRMAN BACA: I do too. Now I take it 

6 back. 

7 MR. DAVIDSON: So we do agree. 

8 MR. KUSHNER: I think the key with that is 

9 the point that the way the current system is right 

10 now, the innovative technology actually has a 

11 possibility of slowing down the process. And there is 

12 some concern. So we have got to find a way of 

13 bringing the innovative technologies — 

14 CHAIRMAN BACA: It doesn't say that you 

15 can't do that, though. We still always have the 

16 option of doing that. 

17 MR. DAVIDSON: I would like to keep it in 

18 there. I just think it's — 

19 CHAIRMAN BACA: Well keep it in. Any other 

20 comments on page 20? 

21 MS. McCRILLIS: The technology issue. 

22 CHAIRMAN BACA: That's what this addressed. 

23 Page 21? The last one? Come on guys, we're almost 
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1 there . 

2 MR. RUNKEL: We have two proposals — 

3 recommendations to propose. I don’t know if you want 

4 to wait until we get to 22? 

5 CHAIRMAN BACA: We’re not talking 22. These 

6 findings and recommendations will be reflected. 

7 MR. RUNKEL: We’re adding them. 

8 CHAIRMAN BACA: You can’t add. You can only 

9 take away . 

10 MR. RUNKEL: We’ve only got 20 minutes. 

11 Okay. 

12 CHAIRMAN BACA; What are you proposing? 

13 MR. RUNKEL; Okay. The first one to get 

14 written out, here. What we have just been discussing. 

15 ’’The task force recommended that integration of CERCLA 

16 clean up process and RCRA substantive requirements may 

17 be done by agreement between the regulatory agencies 

18 and DoD.” It’s being done, I know. That’s what we 

19 were talking about. 

20 CHAIRMAN BACA; Anne? 

21 MS. SHIELDS: I’m sorry. I didn’t mean to 

22 interrupt, but where are you talking about? 


23 


MR. RUNKEL: Just adding a — 
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1 MS. SHIELDS: I don't have any problem with 

2 that . 

3 MS. McCRILLIS: Is that prospective? I 

4 guess what I was suggesting here was that, what if it 

5 has already happened? What if a RCRA corrective 

6 action has already occurred? How would it be dealt 

7 with as opposed to — I mean, I agree completely with 

8 what you're saying. But I see it as being a 

9 prospective kind of thing, not necessarily what if 

10 this is the case? I don't know if that's — 

11 MR. RUNKEL: I don't see it as wrong. 

12 CHAIRMAN BACA: You are proposing? 

13 MR. RUNKEL: That that recommendation be 

14 adopted. 

15 CHAIRMAN BACA: All in favor of accepting 

16 it? All opposed? It's unanimous. 

17 MR . RUNKEL : The final recommendation is 

18 that, with respect to Federal facility agreements, 

19 that the recommendation read, "The task force believes 

20 that there may be a need to amend Federal facility 

21 agreements or similar clean up agreements between 

22 regulatory agencies and DoD as soon as possible to 

23 address base closure related issues." 
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1 CHAIRMAN BACA: Isn*t that an option we have? 

2 MR. RUNKEL: We would like to have that 

3 endorsed in the report. That they go back, in order 

4 to prevent a conflict between the task force and — 

5 CHAIRMAN BACA: Could we write it that ”The 

6 task force suggests that the amending of could 

7 expedite.” Any problem with that? 

8 MR. RUNKEL: That’s fine. 

9 CHAIRMAN BACA; All in favor? Aye? Any 

10 more on 21? 

11 MR, GOODHOPE: I think it's going to — we 

12 could go on to 22, but that's a recommendation that we 

13 would suggest, therefore, instead of going on to 22, 

14 we put on 20, is the recommendation that we made on 

15 page 26 of our package. Or we could leave it to our 

16 staff to find a more appropriate spot for it. 

17 MS. McCRILLIS: This is what, I guess, what 

18 I was just mentioning earlier, "EPA should develop 

19 guidance recognized in order to avoid duplication. 

20 Corrective action taken under RCRA should be 

21 incorporated under the remedy section — ” 

22 MR. GOODHOPE; I think that's a great idea. 


23 


CHAIRMAN BACA: 


Gordon, do you have any 
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1 problem with that? 

2 MR. DAVIDSON: I have to think about it for 

3 ten seconds. 

4 MS. SHIELDS: I mean, it puts a burden on 

5 you to develop guidance. Is that what you want to do 

6 get them to consider it in the remedy selection 

7 process. All this — the development of guidance — ? 

8 MS. McCRILLIS: The EPA guidance, — that*s 

9 what it does. I think that's what it does. 

10 MS. SHIELDS: What guidance? 

11 MS. McCRILLIS: The guidance we were talking 

12 about. That memo. If that is what it does. 

13 MS. SHIELDS: It's already there. 

14 -MS. McCRILLIS: It's already there. 

15 MS. SHIELDS: So don't talk about developing 

16 it, then. 

17 MR. EDWARDS: Mr. Chairman, if I may, this 

18 language came from the Texas Water Commission. Their 

19 complaint is that when a state type RCRA site is 

20 placed on the NPL, that EPA is ignoring the body of 

21 data the state has developed. It should refer to this 

22 in its enforcement process. And we just ask that they 

23 go to the state agency to get all their data. 
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1 MR. DAVIDSON: Well, I think that*s an 

2 excellent recommendation. I also think we ought to be 

3 doing that. And guidance — the state incorporating 

4 concept. We could say, "The task force recommends 

5 that EPA — ” 

6 MS. SHIELDS: "Go back and read the statute." 

7 MR. DAVIDSON: "Go back and read the 

8 statute.” No. I mean it's just an acknowledgement 

9 that this is the right way to handle the situation of 

10 the transition. I mean — some language. I don't 

11 want to say we should develop guidance — 

12 MS- SHIELDS: Endorses — "The task force 

13 endorses EPA's guidance — " whatever the name of it 

14 is. 

15 MS. McCRILLIS: If I may, just one more 

16 thing. What is not there is the counterpart. Is the 

17 guidance going the other way. Saying that if you 

18 cleaned it up under CERCLA, then it won't, as a matter 

19 of course be reexamined under RCRA corrective action. 

20 That is missing. 

21 CHAIRMAN BACA; How about this language? 

22 "EPA ensure guidance exists which recognizes....” 

23 MR. KUSHNER: You missed half the works. 
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1 ”EPA ensure that guidance exists that recognizes that 

2 in order to avoid duplication of effort,” and the rest 

3 of the sentence. 

4 MR. DAVIDSON: Okay. How about this. "The 

5 task force recommends that in order to avoid 

6 duplication of effort, EPA consider corrective actions 

7 undertaken with RCRA permits . " 

8 MR. KUSHNER: "EPA consider corrective 

9 action undertaken under RCRA order or permit in the 

10 RCRA selection process.” 

11 MS. McCRILLIS: But then the other way, too. 

12 "Then, similarly, EPA should develop guidance 

13 recognizing the CERCLA clean up remedy under RCRA.” 

14 I don*t know if we already said it, but that*s 

15 basically the essence. 

16 MR. PENDERGRASS; But you would not do a 

17 RCRA corrective action if a CERCLA remedial — 

18 MS. McCRILLIS: Remedial action has occurred 

19 — or, you know, has occurred at a — 

20 MS. SHIELDS; When you have had a CERCLA 

21 clean up — ? 

22 MS. McCRILLIS; When you have had — 

23 MS. SHIELDS: Some state is trying to go 
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1 back and undo that CERCLA clean up, and insist that it 

2 be done? Who is doing that? 

3 MR, KUSHNER: I think we do have the reverse 

4 in the context of FFA model provision for RCRA CERCLA 

5 integration, because the language says that what we do 

6 under this agreement, the FFA shall be deemed to 

7 satisfy the requirements of CERCLA, RCRA, etc. So, 

8 although the policy hasn't been issued, the FFA, the 

9 agreements we enter provide for that. 

10 MS, McCRILLIS; But this could occur at a 

11 non-NPL site, where we have done CERCLA clean up 

12 actions pursuant to our 120 obligation and DERP — , 

13 We have done clean up actions consistent with the NCP. 

14 And then RCRA corrective action comes in and 

15 reexamines the cleanup issue. 

16 MS. SHIELDS: RCRA has already applied to 

17 the CERCLA clean up through the ARAR process, unless 

18 you have waived it. 

19 MS, McCRILLIS: Right. 

20 MR. KUSHNER: Suppose they are coming back 

21 again, after we are all finished, and saying, "Now we 

22 want to apply the RCRA activities again," 

23 MS. SHIELDS; Who is? 
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1 MR. KUSHNER; That's what the chief — which 

2 is the state, Georgia? 

3 MR. DAVIDSON: Can you make it a generic 

4 statement that everybody should incorporate everybody 

5 else's work while there is a state of transition? 

6 MR. GOODHOPE: Just be nice to each other. 

7 MR. DAVIDSON: That's it. 

8 CHAIRMAN BACA: I would like one final vote 

9 that we would accept the report as amended. 

10 MR. DAVIDSON: Before we vote? Sorry. We 

11 have got this RCRA CERCLA overlap language. Can I 

12 read it? And then there's a recommendation to feed 

13 into it. Say, "EPA's Federal facilities listing 

14 policy addresses the application of RCRA and CERCLA 

15 authorities at Federal facilities on the NPL. This 

16 policy provides for a three party lAG, which would 

17 identify and carve out — squeeze out — the three 

18 elements of the facility to be cleaned up under state 

19 authorized RCRA corrective action, where it makes 

20 sense technically and administratively, as long as the 

21 action required by the state is not inconsistent with 

22 EPA's CERCLA approach. Application of this policy in 

23 appropriate circumstances may promote expeditious 
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1 clean ups, and reduce the potential for conflict 

2 between CERCLA and RCRA. This policy contemplates 

3 close coordination among ERA, the states, and DoD, in 

4 all phases of the clean up of closing bases.” 

5 CHAIRMAN BACA: We»re with that. 

6 MR. DAVIDSON: Now, can we go back in — 

7 that would go where we had the avoiding potential 

8 conflicts section. 

9 CHAIRMAN BACA: Anybody have any problem 

10 with that? 

11 MR. DAVIDSON: You might want to focus on 

12 this. 

13 CHAIRMAN BACA: We* re going to vote here in 

14 a minute. 

15 MS. SHIELDS: I may have to provide 

16 clarification that this does not give up EPA statutory 

17 responsibility to make a remedial action decision. 

18 MR. DAVIDSON: I think that's very 

19 important. It does give an opportunity to look at 

20 that, consistent with our policy — 

21 MR. GOODHOPE: Is it on the table or not on 

22 the table? 

2 3 CHAIRMAN BACA; It is on the table. Do you 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


want to look at it and get back to us Monday? 

MS. SHIELDS: 1*11 — 

CHAIRMAN BACA; 1*11 hold the record open 
for this issue. We will rely on Anne. 

All in favor of accepting this report as 
amended? Raise your hand? It*s unanimous. You guys 
did a great job. (Applause) 

(Whereupon, the task force adjourned at 7:55 

p.m.) 


23 


I 


DEFENSE ENVIRONMENTAL RESPONSE TASKFORCE 


DATE; Sep 27, 1991 VOTING NO._J^ 

Coodbope amendraents, p. 14 "State environmental 

SUBJECTS : 

agencies, . 


TASK FORCE MEMBERS 

YES 

NO 

MS. 

SHIELDS 


X 

MR. 

E. JONES 


X 

MR. 

DAVIDSON 


y _ 

MG 

OFFRINGA 


X 

MR. 

SHCOOK RUNKEL 

X 


MR. 

GOODHOPE 

X 


MR. 

GRAY 

X 


MR. 

BACA 


Y 

TOTAL 

3 

5 





/ 


DEFENSE ENVIRONMENTAL RESPONSE TASKFORCE 


DATE; Sep 27, 1991 VOTING NO, 2 

SUBJECTS: Gocdhope ainendinents,p. 33 "In its notice..." 




















DEFENSE ENVIRONMENTAL RESPONSE TASKFORCE 


DATE! VOTING NO. ^ 

SUBJECTS ! Sep 18 Draft, p. 15, 3rd paragraph, " To the 

extent that relevant information is available. . 


TASK FORCE MEMBERS 

YES 


MS. 

SHIELDS 

X 


MR. 

E. JONES 

X 


MR. 

DAVIDSON 

X 


MG 

OFFRINGA 

X 


MR. 

HJNKEL 

X 


MR. 

GOODHOPE 

X 


MR. 

GRAY 

X 


MR. 

BACA 

X 


TOTAL 

8 

0 



















DEFENSE ENVIRONMENTAL RESPONSE TASKFORCE 



DATE; Sep. 27, 1991 VOTING NO. ^ 

SUBJECTS ; Sep 18 draft, p. 18, 1st paragraph, ” Because of 


the nature. . 


TASK FORCE MEMBERS 

YES 

NO 

MS. SHIELDS 

X 


MR. E, JONES 

X 


MR. DAVIDSON 

X 


MG OFFRINGA 

X 


MR. HUNKEL 


X 

MR. GOODHOPE 


X 

MR. GRAY 



MR. BACA 

Y __ 


TOTAL 

5 

2 


I 






















DEFENSE ENVIRONMENTAL RESPONSE TASKFORCE 


date; Sep 27. 1991 VOTING NO. 5 

SUBJECTS : On Report as Aroended 


TASK FORCE MEMBERS 

YES 


MS. SHIELDS 

X 


MR. E. JONES 

X 


MR. DAVIDSON 

X 


MG OFFRINGA 

X 


MR. RUNKEL 

X 


MR. GOODHOPE 

X 


MR. GRAY 

X 


MR. BACA 

X 


TOTAL 

8 

0 




















